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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Hearing 

Monday 27 June 2022 – Thursday 30 June 2022 
 

Virtual Hearing 
 
 
Name of registrant:   Miss Rachael Stephen 
 
NMC PIN:  12I2402S 
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 Adult Nursing – 27 January 2017 
 
Relevant Location: Edinburgh 
 
Type of case: Misconduct 
 
Panel members: Philip Sayce   (Chair, registrant member) 

Lorraine Shaw  (Registrant member) 
Isobel Leaviss (Lay member) 

 
Legal Assessor: Caroline Hartley  
 
Hearings Coordinator: Dylan Easton 
 
Nursing and Midwifery Council: Represented by Shekyena Marcelle-Brown, Case 

Presenter 
 
Miss Stephen Present and unrepresented 
 
 
Facts proved: Charges 1, 2, 3, 4  
 
Facts not proved: N/A 
 
Fitness to practise: Impaired 
 
Sanction: Caution order for a period of 12 months 
 
Interim order: N/A 
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Details of charge 

 

“That you, a registered nurse, whilst employed at the Royal Infirmary of Edinburgh: 

 

1) Inappropriately accessed the healthcare records of one or more of the persons 

set out in Schedule 1 without any clinical justification for doing so on: 

a. 10 April 2019 

b. 14 April 2019 

c. 20 April 2019 

d. 21 April 2019  

 

2) On 20 April 2019, accessed your own medical records without any clinical 

justification for doing so.  

 

3) Changed your IT permission preferences to view patients outside of the ward 

you worked on without any clinical justification and/or permission. 

 

4) Your actions as set out in charges 1-3 above were an abuse of your position, in 

that you accessed personal data by virtue of your position as an employee.  

 

And in light of the above, your fitness to practise is impaired by reason of your 

misconduct.” 
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Decision and reasons on application for hearing to be held in private 

 

At the outset of the hearing, Ms Marcelle-Brown on behalf of the Nursing and Midwifery 

Council (NMC) made a request that this case be held partly in private on the basis that 

proper exploration of your case involves reference to your health and personal 

circumstances. The application was made pursuant to Rule 19 of the ‘Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004’, as amended (the Rules).  

 

You indicated that you supported the application.  

 

The legal assessor reminded the panel that while Rule 19(1) provides, as a starting point, 

that hearings shall be conducted in public, Rule 19(3) states that the panel may hold 

hearings partly or wholly in private if it is satisfied that this is justified by the interests of 

any party or by the public interest.  

 

The panel determined to go into private session as and when such issues of your health 

and personal circumstances are raised in order to protect your right to privacy. 

 

Decision and reasons on facts 

 

In reaching its decisions on the disputed facts, the panel took into account all the oral and 

documentary evidence in this case together with the submissions made by Ms Marcelle-

Brown.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that a fact will 

be proved if a panel is satisfied that it is more likely than not that the incident occurred as 

alleged. 

 

The panel heard live evidence from the following witness called on behalf of the NMC:  
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 Ms 1: Clinical Nurse Manager for 

Orthopaedics and Major Trauma at 

the Royal Infirmary Edinburgh (“the 

Hospital”) Orthopaedics department 

at the time of the incidents alleged. 

 

 

The panel also heard evidence from you under affirmation. 

 

Background 

 

You first entered onto the NMC’s register in January 2017 and you began working at the 

Hospital in May 2017. You were on maternity leave from October 2018 to April 2019.  

  

The NMC received a referral from NHS Lothian (“the Board”) on 18 September 2019. At 

the time of the incidents alleged, you were working as a band 5 staff nurse on Ward 108 

(“the Ward”), at the Hospital which is part of the Board. The Ward caters for orthopaedic 

patients.   

  

Following your return from maternity leave on 4 April 2019, you took the necessary steps 

to regain access to the electronic record system used at the Board called TRAK.  

  

A routine audit was undertaken by the Clinical Governance Team for the use of TRAK. Ms 

1 was informed that she would be receiving a fair warning report on 23 April 2019. The 

report had identified that 37 records had been inappropriately accessed from your TRAK 

login on 10, 14, 20 and 21 April 2019. The records accessed included your own and that 

of your baby. The remaining records were for patients who you either had not cared for 

and were not on the Ward but in different wards within the Hospital or located at a 

completely different hospital within the Board.  

  



 5 

On 24 April 2019, Ms 1 met with you and informed you of the concerns found. The 

management statement of case records that, at that meeting, you denied having accessed 

any of the records and suggested that someone else must have used TRAK after you and 

that you “regularly walked away and left [your] TRAK open.” 

 

A further investigation was carried out, and it transpired that there were 11 more records 

that you had allegedly accessed inappropriately, giving a total of 48 records. It was also 

discovered that you had changed your TRAK permission preferences so that you could 

view all the wards within the Board, including those at different hospitals to where you 

worked without any apparent clinical justification.  

  

On 24 May 2019, an investigatory meeting was held, at which you explained about writing 

your password on a post-it note and suggested that it may have fallen off your badge; 

therefore, anyone could have used your password to access TRAK. The investigation 

showed the times when TRAK had been accessed. It showed that some of the records 

that were allegedly inappropriately accessed had been viewed within a very short time 

frame of when you had used TRAK to enter or retrieve data for a patient on your ward, 

and even, on some occasions in between other seemingly legitimate uses for your 

patients on your ward using your login. 

  

During the internal investigation, Ms 1 checked the off-duty rota, and discovered that you 

were the only nurse who was on shift on all of the four days that the records had been 

allegedly inappropriately accessed. You also stated that you had not changed your TRAK 

preferences. However, the IT department confirmed to Ms 1 that only the user could 

change their own TRAK preferences.   

  

[PRIVATE]  

 

You took sickness absence leave from May 2019 to June 2019 and you returned to work 

on a phased return in June 2019. Following the completion of the investigation, you were 

invited to attend a disciplinary hearing on 17 July 2019. 
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Before making any findings on the facts, the panel accepted the advice of the legal 

assessor. Additionally, the panel bore in mind the specific submissions made by the NMC 

and endorsed by the legal assessor that, although it had knowledge of the outcome of the 

disciplinary investigation and had read and heard opinion evidence from Ms 1, it should 

disregard these. As a professional panel, it was satisfied that it would be able to do this. 

 

In reaching its decision, the panel first considered the documentary evidence before it. 

The panel then balanced the evidence from yourself and the NMC in relation to each 

charge individually and made the following findings. 

   

Charge 1 

 

“That you, a registered nurse,  

 

1. Inappropriately accessed the healthcare records of one or more of the 

persons set out in Schedule 1 without any clinical justification for doing so 

on: 

 

a. 10 April 2019 

b. 14 April 2019 

c. 20 April 2019 

d. 21 April 2019” 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account all the relevant and admissible 

information before it, including the contemporaneous documentation, oral evidence from 

Ms 1 and also oral evidence from you.  
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The panel took into account the TRAK records and the off-duty staff rota from the time of 

the incidents and noted that patient records had been inappropriately accessed on various 

occasions and that you were the only nurse who was on shift on all of the four days that 

the records had been inappropriately accessed using your login. 

 

The panel took into account your oral evidence when you explained that only your 

password was written on a post-it note which you told the panel that you remember you 

had lost whilst you were working at the Hospital. In response to panel questions, you said 

that you cannot remember when you had lost it but that it must have been between 4 to 

the 10 April 2019. The panel noted that this was not something that you had previously 

advanced, stating previously that it was merely a possibility your post-it note “may” have 

fallen off and subsequently used by someone else. The panel also noted in your statement 

to the Case Examiners, dated 20 August 2020, that you had written both the username 

and password on the handover sheet. The panel was of the view that it was improbable for 

someone to have accessed your handover sheet or the post-it note and made a note of 

your username and password and subsequently accessed patient records only whilst you 

were on duty, and in the pattern observed in the audit report.  

 

Specifically in relation to the post-it note with your password on it, the panel considered 

that anyone who needed to access your account would also need your username, which 

you said was a combination of your initials and a unique number allocated to you. The 

panel determined that it was improbable that another employee on the Ward was able to 

access your TRAK account as they would not have known that it was your password, and 

would have had to have known not only your initials, but the unique number included in 

your username that you said was not recorded on the post-it note. 

 

The panel also considered the probability that someone else inappropriately accessed 

patient records using your TRAK account after you had stepped away from the computer 

as suggested by you at the initial meeting in April 2019. However, given the oral evidence 

from yourself and Ms 1 when you both stated that the computer would lock itself and 

would require a sign in to unlock in a matter of minutes. The panel considered that this 
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was a possibility, however, it considered that it was highly unlikely to account for the 

multiple breaches on four days on which only you were on duty.  

 

The panel did not have any information that there were other contemporaneous breaches 

occurring on other accounts, but noted your oral evidence that you were not aware of any 

other investigations at the material time. 

 

In your evidence, you told the panel, when asked, you refused to let others use your login 

even to print labels and Ms 1’s evidence that there was not a culture of sharing logins, 

which in any case was against policy.  

 

The panel took into account your oral evidence and the disparities with the documentary 

evidence. It considered that you have consistently denied accessing these records and 

[PRIVATE]. The panel was persuaded that the IT audit report overwhelmingly supports the 

finding that it is more likely than not that you accessed the patient records without any 

clinical justification.  

 

The panel was satisfied that, on the balance of probabilities, you did access the medical 

records of one or more of the persons set out in Schedule 1 without any clinical 

justification for doing so on the dates highlighted above. 

 

The panel found charge 1 proved in its entirety. 

 

Charge 2 

 

“2. On 20 April 2019, accessed your own medical records without any clinical 

justification for doing so.” 

  

 

This charge is found proved. 
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In reaching this decision, the panel took into account all the relevant and admissible 

information before it, including the contemporaneous documentation, oral evidence from 

Ms 1 and also oral evidence from you.  

 

The panel took into account the reasoning as stated in charge 1 and found that you had 

accessed the clinical records which included your own. 

 

The panel took into account the audit report and noted the following: 

 

‘20.4.19 15.49 she viewed the record of patient number 1 who was in Ward 211 

having just given birth. She then viewed the record of the baby of patient number 1 

who was patient 2 on list at 15.50. These viewings were on a sunray machine. 

Immediately after this viewing at 15:51 she viewed her own record on TRAK, 

followed at 15.56 by viewing a patient in ward 188 HDU, then an A+E patient. At 

16.09 she wrote in the notes of a Ward 108 patient.’ 

 

In light of this information, the panel was satisfied that you it was more likely than not that 

you viewed your own record. The panel considered the evidence of Ms 1 and it 

determined that you accessed your record without any clinical justification. 

 

The panel found charge 2 proved.  

 

Charge 3 

 

“3. Changed your IT permission preferences to view patients outside of the 

ward you worked on without any clinical justification and/or permission.” 

 

 

This charge is found proved. 
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In reaching this decision, the panel took into account all the relevant and admissible 

information before it, including the contemporaneous documentation and your oral 

evidence. 

 

The panel considered the documentary evidence before it and noted that your preferences 

were changed at multiple times preceding your viewing of patient records throughout the 

Board’s services. The panel determined that it was you who changed the preferences as it 

coincided with your use of specific computers which you were using in the course of your 

work and using at specific times.  

 

The panel considered Ms 1’s evidence when she explained that only users were 

responsible for their own IT preferences and did not need permission to change them, but 

the preferences were expected to reflect the duties of the individual user and be clinically 

justified. In light of this, the panel did not find this charge proved in its entirety with regards 

to changing your IT preferences without permission. However, the panel found this charge 

proved solely on the grounds that you changed your IT preferences without clinical 

justification.  

 

The panel found charge 3 proved. 

 

Charge 4 

 

“4. Your actions as set out in charges 1-3 above were an abuse of your 

position, in that you accessed personal data by virtue of your position as an 

employee.” 

 

 

This charge is found proved. 
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In reaching this decision, the panel took into account all the relevant and admissible 

information before it, including the contemporaneous documentation, oral evidence from 

Ms 1 and also oral evidence from you.  

 

The panel was of the view that you would not have had access to these medical records 

had you not been in your position as a registered nurse on the Ward. Therefore, having 

found charges 1, 2 and 3 proved, the panel determined that your actions were an abuse of 

your position, in that you accessed personal data by virtue of your position as an 

employee at the Board. 

 

The panel found charge 4 proved. 

 

Fitness to practise 

 

Having reached its determination on the facts of this case, the panel then moved on to 

consider, whether the facts found proved amount to misconduct and, if so, whether your 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the public 

and maintain public confidence in the profession. Further, it bore in mind that there is no 

burden or standard of proof at this stage and it has therefore exercised its own 

professional judgement. 

 

The panel adopted a two-stage process in its consideration. First, the panel must 

determine whether the facts found proved amount to misconduct. Secondly, only if the 

facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that misconduct.  

 

Submissions on misconduct 
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In coming to its decision, the panel had regard to the case of Roylance v General Medical 

Council (No. 2) [2000] 1 AC 311 which defines misconduct as a ‘word of general effect, 

involving some act or omission which falls short of what would be proper in the 

circumstances.’ 

  

Ms Marcelle-Brown invited the panel to take the view that the facts found proved amount 

to misconduct. The panel had regard to the terms of ‘The Code: Professional standards of 

practice and behaviour for nurses and midwives (2015’ (the Code) in making its decision.  

 

Ms Marcelle-Brown identified the specific, relevant standards where your actions 

amounted to misconduct.  

 

Ms Marcelle-Brown submitted there had been clear breaches in the Code and that a nurse 

accessing records inappropriately breaches a fundamental tenet of the nursing profession 

and falls short of the standard expected of nurses. She submitted that your actions are a 

serious departure from the professional standards. 

 

Ms Marcelle-Brown referred the panel to the NMC guidance on seriousness; she 

submitted that, in light of this guidance, you failed to respect patients’ right to privacy and 

confidentiality. Further, she referred the panel to the Board’s own policy on viewing patient 

records which states that that nurse should not view their own medical records, nor those 

of their family members.  

 

Ms Marcelle-Brown submitted that while no direct harm came to patients, there is a risk to 

the public as you had access to a lot of sensitive information.  

 

You accept that the actions that have been found proved do fall short of what is expected 

of a registered nurse and amount to misconduct. You accepted that the public confidence 

in the nursing profession would be damaged and could potentially deter the public from 

accessing healthcare services. You told the panel that if your information had been 
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accessed inappropriately, you would have felt violated and you would question the 

integrity of the nurse. You submitted that it is important to maintain public confidence in 

the profession.  

 

Submissions on impairment 

 

Ms Marcelle-Brown moved on to the issue of impairment and addressed the panel on the 

need to have regard to protecting the public and the wider public interest. This included 

the need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. This included reference to the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) and 

Grant [2011] EWHC 927 (Admin). 

 

Ms Marcelle-Brown submitted that it is for you to show insight and remorse for your 

actions and that you have mitigated the risk of repetition. She referred the panel to a 

testimonial from your line manager at the Saint Andrews Care Home (“the Home”) and 

noted that these are undated and unsigned. She submitted that it is not clear whether the 

Home Manager was fully aware of the allegations against you.  

 

Ms Marcelle-Brown noted that your reflective piece is undated and that it is unclear when 

you wrote this. She submitted that, whilst you have provided some reflection into the 

matters found proved, she submitted that your insight is limited and does not fully deal 

with the concerns that have been raised. She submitted that your insight is not sufficient to 

assure the panel that conduct of the kind found proved would not be repeated. Further, Ms 

Marcelle-Brown submitted that whilst you state in your reflective piece that you have taken 

steps to strengthen your practice and undertake further training, there is no evidence of it.  

 

Ms Marcelle-Brown submitted you are currently impaired as you did breach IT policy over 

a period of time and that there is a risk of repetition. She submitted that your actions would 

have a significant impact on public confidence in the nursing profession and the conduct of 

the kind found proved falls far below the standards expected of registered nurses. 
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Ms Marcelle-Brown submitted public confidence would be damaged in the absence of a 

finding of impairment as actions of the kind found proved should not be condoned.  

 

You accepted that your fitness to practise was impaired at the time of the incidents due to 

health and you accepted that the standard of your nursing fell short of the Code and what 

is expected of registered nurses. 

 

You told the panel that your current role as a registered nurse at the Home is different to 

your previous role in that patient records are paper based. You explained to the panel the 

circumstances in which you would now access patient records and share this information 

in your current role.  

 

You said that you have to undertake mandatory e-learning for your roles in the Home and 

that you have never had disciplinary action taken against you at this place of employment. 

You told the panel that you recognise the failings in your practise at the time of the 

incidents and that you would now ask colleagues for help if you were unsure of something. 

 

You submitted that your fitness to practise is not currently impaired and that you are a 

good nurse who is up to date with the Home’s policies. You accepted that conduct of the 

kind found proved could cause harm to patients and acknowledged the damage to the 

public confidence in the profession. You told the panel that you have reflected on the 

incident and that you have researched training opportunities, however you have been 

unable to undertake further training due to your personal circumstances.   

 

You submitted that the risk of repetition is very low as you have learnt from your mistakes. 

You told the panel that you have been able to reflect on the conduct found proved and 

how you would prevent this from happening again. You submitted that your actions 

occurred during a brief period in an otherwise unblemished career.  
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You informed the panel that you have not revalidated your registration, but you have 

looked into revalidation and that you have had meetings with your manager in relation to 

this. 

 

The panel accepted the advice of the legal assessor. 

 

Decision and reasons on misconduct 

 

When determining whether the facts found proved amount to misconduct, the panel had 

regard to the terms of the Code. 

 

The panel was of the view that your actions did fall significantly short of the standards 

expected of a registered nurse, and that your actions amounted to a breach of the Code. 

Specifically: 

 

5 Respect people’s right to privacy and confidentiality  

 

As a nurse, midwife or nursing associate, you owe a duty of  

confidentiality to all those who are receiving care. This includes  

making sure that they are informed about their care and that  

information about them is shared appropriately. 

 

To achieve this, you must: 

 

5.1 respect a person’s right to privacy in all aspects of their care. 

 

5.2 make sure that people are informed about how and why  

information is used and shared by those who will be  

providing care. 

 

5.3 respect that a person’s right to privacy and confidentiality  
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continues after they have died. 

 

5.4 share necessary information with other health and care  

professionals and agencies only when the interests of  

patient safety and public protection override the need for  

confidentiality. 

 

5.5 share with people, their families and their carers, as far as  

the law allows, the information they want or need to know  

about their health, care and ongoing treatment sensitively  

and in a way they can understand. 

 

20 Uphold the reputation of your profession at all times  

 

To achieve this, you must:  

 

20.1 keep to and uphold the standards and values set out in the Code  

 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment  

 

20.4 keep to the laws of the country in which you are practising  

 

20.6 stay objective and have clear professional boundaries at all times with people 

in your care (including those who have been in your care in the past), their families 

and carers. 

 

20.8 act as a role model of professional behaviour for students and newly qualified 

nurses, midwives and nursing associates to aspire. 
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20.10 use all forms of spoken, written and digital communication (including social 

media and networking sites) responsibly, respecting the right to privacy of others at 

all times. 

 

The panel appreciated that breaches of the Code do not automatically result in a finding of 

misconduct. However, the panel was of the view that your actions did fall seriously short of 

the conduct and standards expected of a nurse and amounted to misconduct. 

 

Decision and reasons on impairment 

 

The panel next went on to decide if as a result of the misconduct, your fitness to practise 

is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times to 

be professional and to respect the confidentiality of patients. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify that 

trust, nurses must be honest and open and act with integrity. They must make sure that 

their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. 

 

In this regard the panel considered the judgment of Mrs Justice Cox in the case of CHRE 

v NMC and Grant in reaching its decision. In paragraph 74, she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not only 

whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold proper 

professional standards and public confidence in the profession would be 

undermined if a finding of impairment were not made in the particular 

circumstances.’ 
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In paragraph 76, Mrs Justice Cox referred to Dame Janet Smith's “test” which reads as 

follows: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her/ fitness to practise is impaired in the sense 

that S/He: 

 

a) has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b) has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c) has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d) […]’ 

 

The panel finds that your misconduct had breached the fundamental tenets of the nursing 

profession and therefore brought its reputation into disrepute. It was satisfied that 

confidence in the nursing profession would be undermined if its regulator did not find 

charges of this kind extremely serious.  

 

Regarding insight, the panel considered that you have demonstrated an understanding of 

the seriousness of these charges that have been found proved and how this impacted 

negatively on the reputation of the nursing profession and the confidence a member of the 

public may have in the nurse. It also considered that you had shown remorse, and it was 

of the view that you have sufficiently demonstrated how you would handle the situation 

differently in the future. [PRIVATE].  
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The panel was satisfied that the misconduct in this case is capable of being addressed. 

Therefore, the panel carefully considered the evidence before it in determining whether or 

not you have taken steps to strengthen your practice. The panel accepted your 

submissions that you have kept your training up to date and that you have looked at 

revalidating your registration and began preparation for this. The panel also took into 

account that you have been working at the Home a both a healthcare assistant and 

registered nurse without concern and it had sight of the positive feedback contained in 

testimonials from the Home Manager and nursing colleague.  

 

The panel was impressed by your current insight and your understanding of the impact of 

what such behaviour would have on the public and confidence in the profession.  

 

The panel was of the view that there no real a risk of repetition as the conduct of the kind 

found proved which had occurred during a short period of time in an otherwise 

unblemished career in nursing. The panel also considered that you were unwell at the time 

of the incidents.  

 

In light of all the above reasons, it decided that a finding of impairment is not necessary on 

the grounds of public protection.  

 

The panel bore in mind that the overarching objectives of the NMC; to protect, promote 

and maintain the health, safety, and well-being of the public and patients, and to uphold 

and protect the wider public interest. This includes promoting and maintaining public 

confidence in the nursing and midwifery professions and upholding the proper professional 

standards for members of those professions.  

 

The panel determined that a finding of impairment on public interest grounds is required 

because the public would be concerned should the panel not find a nurse with charges of 

these kind found proved not impaired. The panel concluded that public confidence in the 

profession would be undermined if a finding of impairment were not made in this case and 

therefore finds your fitness to practise impaired solely on the grounds of public interest. 
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Having regard to all of the above, the panel was satisfied that your fitness to practise is 

currently impaired. 

 

Sanction 

 

The panel considered this case very carefully and decided to make a caution order for a 

period of 12 months. The effect of this order is that your name on the NMC register will 

show that you are subject to a caution order and anyone who enquires about your 

registration will be informed of this order. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case and had careful regard to the Sanctions Guidance (SG) published by 

the NMC. The panel accepted the advice of the legal assessor.  

 

Submissions on sanction 

 

Ms Marcelle-Brown informed the panel that in the Notice of Hearing, dated 5 May 2022, 

the NMC had advised you that it would seek the imposition of a suspension order for a 

period of 12 months with a review if it found your fitness to practise currently impaired. 

During the course of the hearing, the NMC revised its proposal and submits that a shorter 

suspension order may be more appropriate in light of the panel’s findings and the insight 

that you have shown during the hearing. 

 

Ms Marcelle-Brown submitted that actions of the kind found proved need to be properly 

marked in order to maintain public confidence in the nursing profession.  

 

The panel also bore in mind your submissions. 

 

You submitted that a suspension order was not proportionate as you have been working in 

a nursing role for a year without concern. You told the panel that you would like the 
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opportunity to continue to practise as a registered nurse, to develop your professionalism 

and to further demonstrate that you are a good practitioner. You accepted the NMC’s 

position that such actions need to be marked properly to maintain public confidence in the 

nursing profession. You submitted that the imposition of a caution order would be 

sufficient to satisfy the public interest.  

 

Decision and reasons on sanction 

 

Having found your fitness to practise currently impaired, the panel went on to consider 

what sanction, if any, it should impose in this case. The panel has borne in mind that any 

sanction imposed must be appropriate and proportionate and, although not intended to be 

punitive in its effect, may have such consequences. The panel had careful regard to the 

SG. The decision on sanction is a matter for the panel independently exercising its own 

judgement. 

 

The panel took into account the following aggravating features: 

 

 Abuse of a position of trust; 

 A significant number of patients’ right to privacy and dignity were violated; 

 The negative impact the conduct found proved would have on the reputation of the 

nursing profession; 

 The misconduct took place on a number of occasions. 

 

The panel also took into account the following mitigating features:  

 

 No evidence of direct harm to patients; 

 You have shown remorse; 

  You have shown full insight into the matters found proved; 

 No repetition of misconduct over an extended period of time; 

 [PRIVATE] 
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 Testimonials from your line manager detailing that you are now accessing patient 

records appropriately. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case and the public interest issues 

identified. The panel decided that it would be neither proportionate nor in the public 

interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be appropriate 

where ‘the case is at the lower end of the spectrum of impaired fitness to practise and the 

panel wishes to mark that the behaviour was unacceptable and must not happen again.’ 

 

The panel noted that you have shown insight into the conduct found proved and that you 

have shown genuine remorse for your misconduct. The panel also considered your 

engagement with the NMC.  

 

The panel considered whether it would be proportionate to impose a more restrictive 

sanction and looked at a conditions of practice order. The panel noted that, having found 

no public protection concerns, there are no workable conditions that would satisfy the 

public interest in this case. The panel concluded that no useful purpose would be served 

by a conditions of practice order and it is not necessary to protect the public.  

 

The panel further considered that a suspension order would be wholly disproportionate in 

this case. The panel considered that the charges found proved are serious, however it 

determined that the conduct found proved was at the lower end of seriousness in the 

particular circumstances of this case. 

 

The panel carefully considered the submissions of Ms Marcelle-Brown in relation to the 

sanction that the NMC was seeking in this case. However, the panel considered that a 

suspension order would be disproportionate given the insight you have shown and the low 
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risk of harm to patients. However, the panel was minded that the failings found proved 

needed to be marked to uphold proper standards of conduct and public confidence in the 

nursing profession. 

 

The panel has decided that a caution order would adequately protect the public. For the 

next 12 months, your employer - or any prospective employer - will be on notice that your 

fitness to practise is currently impaired and that your practice is subject to this sanction. 

Having considered the general principles above and looking at the totality of the findings 

on the evidence, the panel has determined that to impose a caution order for a period of 

12 months would be the appropriate and proportionate response. It would mark not only 

the importance of maintaining public confidence in the profession, but also send the public 

and the profession a clear message about the standards required of a registered nurse. 

 

At the end of this period the note on your entry in the register will be removed. However, 

the NMC will keep a record of the panel’s finding that your fitness to practise had been 

found impaired. If the NMC receives a further allegation that your fitness to practise is 

impaired, the record of this panel’s findings and decision will be made available to any 

practice committee that considers the further allegation. 

 

This decision will be confirmed to you in writing. 

 

That concludes this determination. 

 


