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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Meeting 

Thursday 23 June – Friday 24 June 2022 
 

Virtual Meeting 
 
 
Name of registrant:   Nomsa Lindiwe Mbelle 
 
NMC PIN:  04F0044O 
 
Part(s) of the register: Registered Nurse – Sub Part 1  

Adult Nursing (June 2004) 
 
Relevant Location: Derbyshire 
 
Type of case: Misconduct/Lack of competence 
 
Panel members: Tracy Stephenson (Chair, Lay member) 

Linda Pascall  (Registrant member) 
Caroline Taylor (Lay member) 

 
Legal Assessor: Richard Tyson  
 
Hearings Coordinator: Jasmin Sandhu 
 
Facts proved: Charges 1.1, 1.2, 1.3, 1.4, 1.5, 1.6, 1.7, and 2 
 
Fitness to practise: Impaired  
 
Sanction: Suspension order (12 months) 
  
Interim order: Interim suspension order (18 months) 
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Decision and reasons on service of Notice of Meeting 

 

The panel was aware that as this is a substantive meeting, Ms Mbelle is not able to attend. 

The Notice of Meeting was sent to Ms Mbelle to both her registered address and to her 

last known address by recorded delivery and first-class post on 19 May 2022. The Notice 

was also sent to Ms Mbelle’s registered email address by secure encrypted email on 20 

May 2022. The email was ‘bounced back’ and the letters were returned by the post office. 

 

The panel accepted the advice of the legal assessor who reminded it that the ‘Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004’, as amended (the Rules) do not 

require acknowledged receipt and that it is the responsibility of any registrant to maintain 

an effective and up-to-date registered address.  

 

The panel took into account that the Notice of Meeting provided the Notice of Referral 

(NOR) Meeting decision dated 15 June 2022, details of the allegations, and an ‘on or after’ 

date of 23 June 2022. The Notice also informed Ms Mbelle that if she would like to make a 

response to the allegations or send in any documentation, that she should do so by 15 

June 2022. 

 

In the light of all of the information available, the panel was satisfied that Ms Mbelle has 

been served with reasonable notice of this meeting in accordance with the requirements of 

Rules 11A and 34 of the Rules.  

 

Details of charge 

 

That you, a Registered Nurse, 

 

1. In 2018 and/or 2019 failed to adequately preserve safety as a scrub nurse and 

surgical first assistant in that you: 

 

1.1 On one or more occasions in 2018 and/or 2019, did not provide correct surgical 

instruments on request [FOUND PROVED] 

1.2 On an occasion in 2019 did not unpack surgical instruments correctly [FOUND 

PROVED] 



  Page 3 of 20 

1.3 On one or more occasions in 2019 were unable to count surgical instruments 

accurately [FOUND PROVED] 

1.4 On one or more occasions, slept in Theatre while on duty [FOUND PROVED] 

1.5 On an occasion in 2018 or 2019, prior to 21 March 2019, slept in a prosthesis 

store room while on duty [FOUND PROVED] 

1.6 On or about 15 February 2019, wrote illegibly in the ‘report of the operation’ 

document [FOUND PROVED] 

1.7 On or about 21 February 2019 risked compromising sterility in that you did not 

scrub-in correctly without prompting [FOUND PROVED] 

 

2. On an occasion in 2018, bit Colleague A [FOUND PROVED] 

 

And, in light of the above, your fitness to practise is impaired by reason of your lack 

of competence in respect of charges 1.1, 1.2, 1.3, and/or 1.6, and by reason of your 

misconduct in respect of charges 1.4, 1.5, 1.7, and/or 2. 

 

Background 

 

The Nursing and Midwifery Council (NMC) received a referral about Ms Mbelle’s fitness to 

practise on 12 March 2019. The referral came from Ms 1, the Theatre Manager at 

Barlborough NHS Treatment Centre (‘the Centre’). At the time of the concerns raised in 

the referral, Ms Mbelle was working as a scrub nurse and surgical first assistant at the 

Centre. 

 

[PRIVATE] 

 

It is alleged that in 2018 and/or 2019, Ms Mbelle failed to adequately preserve safety as a 

scrub nurse and surgical first assistant in that she: 

 Did not provide correct surgical instruments on request 

 Did not unpack surgical instruments correctly 

 Was unable to count surgical instruments accurately 

 Slept in Theatre while on duty 

 Slept in a prosthesis storeroom while on duty 

 Wrote illegibly in the ‘report of the operation’ document 
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 Risked compromising sterility in that she did not scrub-in correctly without 

prompting 

 

It is also alleged that in mid-2018, Ms Mbelle bit Colleague A. 

 

Decision and reasons on facts 

 

In reaching its decisions on the facts, the panel took into account all the documentary 

evidence in this case, including the written representations made by the NMC and the 

written statements of the following witnesses:  

 

 Ms 1: Theatre Manager at the Centre 

 

 Dr 1: Lead Consultant Surgeon at the 

Centre 

 

 Colleague A: Operating Department Practitioner at 

the Centre 

 

 Colleague B: Deputy Theatre Manager at the 

Centre 

 

 Colleague C: Senior Theatre Practitioner at the 

Centre  

 

 Colleague D: Operating Department Practitioner at 

the Centre  

 

 Colleague E: Senior Theatre Practitioner at the 

Centre  

 

 Colleague F: Operating Department Practitioner at 

the Centre  
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 Colleague G: Scrub nurse and surgical first 

assistant at the Centre  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that a fact will 

be proved if a panel is satisfied that it is more likely than not that the incident occurred as 

alleged. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel then considered each of the disputed charges and made the following findings. 

   

Charge 1.1 

 

1.1 On one or more occasions in 2018 and/or 2019, did not provide correct surgical 

instruments on request 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements of Dr 1, 

Colleague D, and Colleague F. 

 

In Dr 1’s witness statement, he states: ‘…She was not always fully aware of what was 

happening. Nomsa slowed down significantly, she was giving the wrong instruments to me 

in theatre. No patient harm was caused by this as my colleagues and I noticed these 

things and were there to rectify them… I do not recall specific dates of the incidents I saw 

in relation to Nomsa passing me the wrong instruments but these must have happened 

three or four times.’ 

 

In Colleague D’s statement, she states: ‘…there were several instances where Nomsa 

would not be passing the instruments to surgeons. This happened numerous times when I 

was present…Surgeons were having to ask Nomsa over and over again for instruments. 

She made out like she didn’t hear and when she did hear and turned to look at the table 

where the instruments were kept. It looked like she didn’t know what she was looking for.’ 
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Further, in Colleague D’s local statement dated 21 March 2019, she states ‘She has been 

unable to … give surgeons the instruments they need.’ 

 

In Colleague F’s witness statement, it is stated ‘Nomsa was holding an instrument and she 

didn’t respond to the anaesthetist.’ 

 

Taking into account all of the above, the panel was satisfied that there was sufficient 

evidence to find this charge proved. It noted that each of the witnesses’ accounts were 

consistent with one another and were balanced in their accounts. The panel considered 

this evidence to be reliable and concluded that it was more likely than not that Ms Mbelle 

did not provide correct surgical instruments when requested.  

 

Charge 1.2 

 

1.2 On an occasion in 2019 did not unpack surgical instruments correctly 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statement of Dr 1 who 

states: ‘I was in the theatre and Nomsa, being the scrub nurse, was supposed to be 

unpacking the instruments, counting them and preparing them before surgery. I saw that 

Nomsa was unable to do this, and it was obvious she was not aware of what was going 

on. She didn’t even get to the stage of counting as she had not even unpackaged the 

instruments properly’.  

 

The panel considered that Dr 1 was clear and methodological in his account of events. As 

such, and in the absence of any contradictory evidence, the panel was satisfied that there 

is sufficient evidence to find this charge proved. It concluded that on the balance of 

probabilities, Ms Mbelle did not unpack the surgical instruments correctly. 

  

Charge 1.3 
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1.3 On one or more occasions in 2019 were unable to count surgical instruments 

accurately 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements of Colleague 

F, Colleague E, and Ms 1. 

 

In her witness statement, Colleague F states ‘[Dr 2] came to me and said ‘I don’t know 

what’s wrong with Nomsa, she has been counting the same instruments over again.’ 

Colleague F reiterates this in her supplementary witness statement ‘[Dr 2] told me that 

Nomsa had been stood in the same place for a while counting the same instruments. I 

looked for myself and saw Nomsa stood there counting instruments repeatedly.’ 

 

In Colleague E’s witness statement, he states ‘…I observed that whilst handling the 

instruments on the tray, Nomsa was just staring and in a trance…The way she was 

behaving was very unlike her. Normally when she would be sorting the instruments out, 

you could talk to her but not on this day. Nomsa was mumbling at the same time as she 

was staring, it was as if she was not sure what she was doing.’ 

 

Colleague E reiterates this in his local statement dated 21 March 2019 ‘…She then started 

counting very slowly but not stating the names of the instruments as if she had forgotten 

the names of them.’ 

 

In Ms 1’s statement, she explains the process of counting the instruments and goes on to 

state ‘Nomsa was confused and wouldn’t have remembered how many as she was 

struggling with counting.’ 

 

The panel noted that all three witnesses’ accounts were consistent with one another and 

determined that there was sufficient evidence to find this charge proved. It concluded that 

it was more likely than not that Ms Mbelle was unable to count surgical instruments 

correctly. 

 

Charge 1.4 
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1.4 On one or more occasions, slept in Theatre while on duty 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements of Colleague 

F and Ms 1. 

 

In her witness statement, Colleague F states ‘From what I can remember, I took a 

photograph on my mobile phone of Nomsa sleeping on duty and sent it to [Ms 1] who is 

my manager at the Centre.’ The panel has regard to this picture which was taken on 2 

February 2019 at 12.25pm. Colleague F goes on to state ‘Nomsa had seemingly gone to 

sleep. I could see that she was not awake and her eyes were shut. This was not the first 

time this had occurred, she used to fall asleep a lot … In this instance it looked to me like 

she was having a nap.’ 

 

Ms 1’s witness statement supports the statement of Colleague F ‘At some point in time, 

concerns were raised to me that Nomsa was falling asleep in theatre. I am not aware of 

specific dates but I was shown a photo by a member of staff of Nomsa sleeping.’ 

 

Given the consistencies between these two accounts and bearing in mind its previous 

assessment on the reliability of these witness statements, the panel was satisfied that 

there was sufficient evidence before it to find this charge proved on at least one occasion.  

 

Charge 1.5 

 

1.5 On an occasion in 2018 or 2019, prior to 21 March 2019, slept in a prosthesis store 

room while on duty 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the witness statement of Colleague B 

who states ‘On another day when I was working as the anaesthetic assistant I saw Nomsa 

sleeping on duty. I do not recall the date of this incident but I think it was late last 
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year…She was missing and theatre staff did not know her whereabouts. I looked around 

for Nomsa and found her in a prothesis store room. She was sat on a stool with her head 

down and I asked what she was doing. I obviously startled Nomsa, who replied “I was just 

resting”. The lights in the store room were off when and it was a dark environment. It 

looked like she was more than resting because when I spoke to her I made her ‘jump’ and 

had she been fully awake, this would not have been the case!’ 

 

The panel found the witness statement of Colleague B to be helpful and clear. It noted that 

this was a direct account from someone who witnessed this incident first-hand. In the 

absence of any contradictory evidence, the panel determined that this was sufficient to find 

this charge proved on the balance of probabilities. 

 

Charge 1.6 

 

1.6 On or about 15 February 2019, wrote illegibly in the ‘report of the operation’ document 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements of Colleague 

A, Colleague F, and Ms 1, as well as the report of operation document. 

 

In her written statement, Colleague A states ‘After an operation she brought out the patient 

notes which she had written but all it had was, scribbles, lines and no actual writing on 

them. The notes were just like a two year old who was trying to write, but all they had 

made were scribbles and lines on the paper. There were no details of the operation at all. I 

did not see her write in the notes but it would have been Nomsa as it was her role to write 

them.’ 

 

Colleague A reiterates this in her supplementary statement ‘The operation notes Nomsa 

had written were illegible and were as if a child had written them. They were not to the 

expected standard of operation notes as they were hard to read’ 

 

Colleague F states in her witness statement ‘I saw the notes that Nomsa had written, they 

did not make sense and you could not read them’. In her supplementary witness 
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statement, Colleague 4 states ‘Nomsa had written this document which did not make any 

sense as it appears to be a load of scribble’. 

 

Ms 1 provides a copy of the operating notes and states in her written statement ‘Nomsa 

should have written “left total knee replacement”, and what she wrote was something not 

understandable’. The panel noted the contents of the report and concurred with the views 

of the witnesses on it.  

 

On the basis of all of the above, the panel was satisfied that there was sufficient evidence 

to find this charge proved on the balance of probabilities. It noted that all three witnesses’ 

accounts were consistent with one another and there was no other evidence before it to 

contradict this version of events.  

 

Charge 1.7 

 

1.7 On or about 21 February 2019 risked compromising sterility in that you did not scrub-in 

correctly without prompting 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements from 

Colleague C and Ms 1. 

 

In her witness statement, Colleague C states ‘On 21st February 2019 Nomsa and I were 

working together in the operating room. She was suppose [sic] to be a scrub nurse and I 

was first assisting the surgeon with a patient. The surgeon was in the theatre and the 

patient in the Anaesthetic area. Nomsa looked confused and seemed like she didn’t know 

what she was doing. I was observing her and saw that she put the antiseptic liquid 

(hibiscrub) on her hands but did not rinse it with water or do a full proper scrub. We are 

required to wash out hands for three to five minutes and applying [sic] the antiseptic liquid 

but she just applied the hibiscrub and walked away. She was going to put on her sterile 

gown so I reminded her that she hadn’t finished scrubbing, and then she went and finished 

scrubbing hands.' 
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Ms 1’s statement supports this ‘I was told by [Colleague C] who was a nurse that Nomsa 

did not scrub properly that morning. The process of scrubbing consists of putting scrub 

solution on your arms and hands, scrubbing for five minutes whilst washing your hands 

and arms. What I was told by [Colleague C] was that Nomsa put scrub solution on her 

arms and that was it.’ 

 

The panel noted that these accounts were clear and consistent with one another. Further, 

it bore in mind its previous assessment on the reliability of these witnesses. In the absence 

of any contradictory evidence, the panel was satisfied that there was sufficient evidence to 

find this charge proved on the balance of probabilities. 

 

Having found all of the sub charges of charge 1 proved, the panel also concluded that the 

stem of the charge was proved. It determined that on the basis of all the above failings (as 

found proved) Ms Mbelle had failed to adequately preserve safety as a scrub nurse and 

surgical first assistant. 

 

Charge 2 

 

2. On an occasion in 2018, bit Colleague A 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the witness statements of Colleague 

A and Colleague B. 

 

In her witness statement, Colleague A states ‘In approximately the middle of 2018, I 

cannot remember the exact date, Nomsa and I were on shift. She was in her usual scrub 

nurse role and I was in my normal role working in recovery. At some point during our shift, 

Nomsa and I were standing in the theatre coffee room. Without warning she suddenly 

turned to me and bit my upper left arm. We were just stood by the sink and she just bit my 

arm without saying anything. It was such a random thing to do and I have no idea why she 

did that.’ 
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This is supported by the witness statement of Colleague B who states ‘There was another 

incident where I saw Nomsa bite another colleague. I cannot remember the date of this 

incident as I have not documented in my local statement, but it could have been late last 

year... She bit [Colleague A] on the top of her arm and the bite left a red mark but did not 

break the skin.’ 

 

On the basis of the above, the panel was satisfied that there was sufficient evidence to find 

this charge proved on the balance of probabilities. It noted that these accounts supported 

the same version of events and were from witnesses whom it considered reliable. 

 

Fitness to practise 

 

Having reached its determination on the facts of this case, the panel then moved on to 

consider, whether the facts found proved in respect of charges 1.1, 1.2, 1.3, and 1.6 

amount to a lack of competence, and whether the facts found proved in respect of charges 

1.4, 1.5, 1.7, and 2 amount to misconduct. If the panel finds a lack of competence and/or 

misconduct, it will then go on to consider whether Ms Mbelle’s fitness to practise is 

currently impaired as a result of that lack of competence and/or misconduct. There is no 

statutory definition of fitness to practise. However, the NMC has defined fitness to practise 

as a registrant’s suitability to remain on the register unrestricted.  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the public 

and maintain public confidence in the profession. Further, it bore in mind that there is no 

burden or standard of proof at this stage and it has therefore exercised its own 

professional judgement. 

 

Representations on misconduct and lack of competence 

 

The panel had regard to the written representations from the NMC. 

 

The NMC submit that Ms Mbelle’s actions in respect of charges 1.4, 1.5, 1.7, and 2 fell far 

below the standards expected of a registered nurse and do amount to misconduct. It is 

submitted that Ms Mbelle’s conduct as set out in these charges put both patients and 

colleagues at a risk of harm.  
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In relation to charges 1.1-1.3 and 1.6, the NMC submit that individually and collectively, 

these failings in Ms Mbelle’s practice demonstrate a lack of competence. It is submitted 

that these concerns constitute failings in key skills for a nurse in Ms Mbelle’s role and skills 

which are expected to be performed safely and effectively.  

 

Representations on impairment  

 

The NMC go on to refer to Dame Janet Smith’s Fifth Shipman Report, as endorsed by Mrs 

Justice Cox in the leading case of Council for Healthcare Regulatory Excellence v (1) NMC 

(2) Grant [2011] EWHC 927 (Admin) and submitted that the first three limbs of this test are 

engaged in this case. It further submitted that Ms Mbelle’s conduct placed patients at an 

unwarranted risk of harm, brought the profession into disrepute, and breached 

fundamental tenets of the profession. 

 

The NMC also submitted that, as Ms Mbelle has demonstrated no evidence of insight and 

has not engaged with the NMC’s investigation, there is no explanation for her behaviour or 

evidence of steps taken to address these failings. It is therefore submitted that a risk of 

repetition remains and that a finding of impairment is necessary to protect the public. 

 

The NMC further submitted that a finding of impairment is also necessary on public 

interest grounds need to maintain confidence in the profession. 

 

The panel accepted the advice of the legal assessor which included reference to a number 

of relevant judgments. These included: Nandi v General Medical Council [2004] EWHC 

2317 (Admin), and General Medical Council v Meadow [2007] QB 462 (Admin), Nicholas-

Pillai v GMC [2009] EWHC 1048 Admin, CHRE v NMC and Grant. 

 

Decision and reasons on misconduct and a lack of competence 

 

When determining whether the facts found proved amount to misconduct, the panel had 

regard to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 which defines misconduct 

as a ‘word of general effect, involving some act or omission which falls short of what would 

be proper in the circumstances.’ The panel also had regard to the case of Nandi v GMC 



  Page 14 of 20 

which sets out serious professional misconduct as ‘conduct which would be regarded as 

deplorable by fellow practitioners’.  

 

Taking into account all of the information before it, the panel determined that Ms Mbelle’s 

conduct in relation to charges 1.4, 1.5 and 2 fell far below the standards expected of a 

registered nurse in the circumstances. It considered that Ms Mbelle’s conduct would be 

regarded as ‘deplorable’ by a fellow practitioner. As such, the panel determined that Ms 

Mbelle’s actions in charges 1.4, 1.5, and 2 were sufficiently serious to amount to 

misconduct.  

 

In its consideration of charges 1.1, 1.2, 1.3, 1.6, and 1.7, the panel had regard to the 

NMC’s definition of a lack of competence: 

 

‘An unacceptable low standard of professional performance judged on a fair 

sample of their work which could put patients at risk. A lack of knowledge, 

skill or judgment of such a nature that the registrant is unfit to practise 

safely and effectively in any field in which the registrant claims to be 

qualified or seeks to practice.’ 

 

The panel bore in mind, when reaching its decision, that Ms Mbelle should be judged by 

the standards required of the reasonable average scrub nurse and surgical first assistant, 

and not by any higher or more demanding standard. Taking into account its previous 

findings of the facts, the panel has concluded that Ms Mbelle’s practice was below the 

standard that one would expect of the average registered nurse acting in her role. The 

panel considered that Ms Mbelle’s low standard of performance at the time is of such a 

nature that she is unfit to practise safely and effectively. 

 

In all the circumstances, the panel determined that Ms Mbelle’s performance 

demonstrated a lack of competence.  

 

Decision and reasons on impairment 

 

The panel next went on to decide if as a result of Ms Mbelle’s misconduct and lack of 

competence, her fitness to practise is currently impaired. 
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The panel noted that nurses occupy a position of privilege and trust in society and are 

expected at all times to be professional. Patients and their families must be able to trust 

nurses with their lives and the lives of their loved ones. They must make sure that their 

conduct at all times justifies both their patients’ and the public’s trust in the profession. 

 

In this regard the panel considered the judgment of Mrs Justice Cox in the case of CHRE v 

NMC and Grant in reaching its decision. In paragraph 74, she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not only 

whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold proper 

professional standards and public confidence in the profession would be 

undermined if a finding of impairment were not made in the particular 

circumstances.’ 

 

In paragraph 76, Mrs Justice Cox referred to Dame Janet Smith's ‘test’ which reads as 

follows: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

 

a) has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b) has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c) has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 



  Page 16 of 20 

d) ...’ 

 

The panel found that as a result of Ms Mbelle’s misconduct and lack of competence, 

patients were put at a risk of harm. The panel bore in mind the witness statements 

provided, many of which set out that colleagues had to step in on several occasions to 

prevent harm to patients. By putting patients (and at times colleagues) at a risk of harm, 

the panel also determined that Ms Mbelle breached the fundamental tenets of the nursing 

profession and brought its reputation into disrepute.  

 

The panel was of the view that the misconduct and lack of competence in this case is 

capable of being addressed. However, the panel had no evidence that Ms Mbelle had 

taken any steps to address the concerns in her practice or demonstrate any insight into 

her failings. The panel did not have sight of any reflective piece from Ms Mbelle, any 

evidence of re-training, or any up-to-date information regarding her current practice. 

Further, Ms Mbelle has not engaged in the NMC’s investigation or these proceedings. 

[PRIVATE]. 

 

Furthermore, the panel noted that Ms Mbelle’s failings were across multiple areas of her 

practice and were repeated over a period of time. In the absence of any strengthening in 

her practice, the panel concluded that there is a risk of repetition. The panel therefore 

decided that a finding of impairment is necessary on the grounds of public protection.  

 

The panel bore in mind that the overarching objectives of the NMC to protect, promote and 

maintain the health, safety, and well-being of the public and patients, and to uphold and 

protect the wider public interest. This includes promoting and maintaining public 

confidence in the nursing and midwifery professions and upholding the proper professional 

standards for members of those professions. In this regard, the panel considered that 

public confidence in the profession would be undermined if a finding of impairment were 

not made. It therefore determined that a finding of impairment on public interest grounds is 

also required.  

 

Sanction 
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The panel has considered this case very carefully and has decided to make a suspension 

order for a period of 12 months. The effect of this order is that the NMC register will show 

that Ms Mbelle’s registration has been suspended. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case and had careful regard to the Sanctions Guidance (SG) published by 

the NMC.  

 

Representations on sanction 

 

The NMC submitted that a sanction of 12 months suspension, with a review, is the 

appropriate and minimum necessary sanction in all the circumstances. It is submitted that 

this order would properly reflect Ms Mbelle’s lack of competence and misconduct.  

 

The NMC submitted that the aggravating factors in this case include repeated incidents 

relating to the surgical instruments and falling asleep whilst on duty. It is further submitted 

that there are no mitigating factors in this case. 

 

The NMC further submitted that the matters in the charges are serious but are capable of 

remediation. A period of suspension with a review would afford Ms Mbelle the opportunity 

to engage and potentially remediate, and the length of 12 months, it is submitted, would be 

commensurate with the seriousness of and need to mark the matters identified in the 

charges. 

 

Decision and reasons on sanction 

 

Having found Ms Mbelle’s fitness to practise currently impaired, the panel went on to 

consider what sanction, if any, it should impose in this case. The panel has borne in mind 

that any sanction imposed must be appropriate and proportionate and, although not 

intended to be punitive in its effect, may have such consequences. The panel had careful 

regard to the SG and accepted the advice of the legal assessor.  

 

The panel took into account the following aggravating features: 
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 Lack of insight into failings 

 Repeated failings over a period of time 

 Conduct put patients at risk of harm 

 

The panel also took into account the following mitigating features:  

 

 [PRIVATE] 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the ongoing public protection concerns. The panel decided that it 

would be neither proportionate nor in the public interest to take no further action.  

 

The panel next considered a caution order but again determined that, due to the 

seriousness of the case, and the public protection issues identified, an order that does not 

restrict Ms Mbelle’s practice would not be appropriate in the circumstances.  

 

The panel considered whether a conditions of practice on Ms Mbelle’s registration would 

be sufficient and appropriate. The panel was mindful that any conditions imposed must be 

proportionate, measurable and workable. The panel bore in mind that Ms Mbelle has not 

engaged with the NMC and has not demonstrated any insight into the concerns. As such, 

it was not satisfied that if it was to impose a conditions of practice order, that Ms Mbelle 

would be compliant. Having regard to all the circumstances, the panel concluded that a 

conditions of practice order would not adequately protect the public or satisfy the public 

interest.  

The panel then went on to consider whether a suspension order would be an appropriate 

sanction. It noted that Ms Mbelle’s failings were repeated over a period of time and there 

has been no evidence that she has taken steps to strengthen her practice. However, the 

panel also bore in mind that there has been no evidence of harmful deep-seated 

personality or attitudinal problems, and no evidence of repetition since events. The panel 

was satisfied that in this case, Mrs Mbelle’s misconduct and lack of competence was not 

fundamentally incompatible with remaining on the register.  

It did go on to consider whether a striking-off order would be proportionate but, considered 

that the charges in this case were not sufficiently serious to remove her from the register. 
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Whilst the panel acknowledges that a suspension may have a punitive effect, it would be 

wholly disproportionate in Ms Mbelle’s case to impose a striking-off order. 

 

Balancing all of these factors the panel has concluded that a suspension order would be 

the appropriate and proportionate sanction. 

 

The panel considered that this order is necessary to mark the importance of maintaining 

public confidence in the profession, and to send to the public and the profession a clear 

message about the standard of behaviour required of a registered nurse. 

 

The panel determined that a suspension order for a period of 12 months was appropriate 

to both mark the seriousness of her actions and afford her with sufficient time to engage in 

proceedings. 

 

At the end of the period of suspension, another panel will review the order. At the review 

hearing the panel may revoke the order, or it may confirm the order, or it may replace the 

order with another order.  

 

Any future panel reviewing this case would be assisted by: 

 

 Evidence from Ms Mbelle as to her future intentions to practise as a 

registered nurse in this country, and if she wishes to do so, then she should 

provide: 

o A reflective piece  

o [PRIVATE] 

o Evidence of how Ms Mbelle has kept her practice up to date 

 Ms Mbelle’s attendance at the review hearing  

 

This will be confirmed to Ms Mbelle in writing. 

 

Interim order 

 

As the suspension order cannot take effect until the end of the 28-day appeal period, the 

panel has considered whether an interim order is required in the specific circumstances of 
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this case. It may only make an interim order if it is satisfied that it is necessary for the 

protection of the public, is otherwise in the public interest or in Ms Mbelle’s own interests 

until the suspension order takes effect.  

 

Submissions on interim order 

 

The panel took account of the written submissions made by the NMC, who submitted that 

an interim order is necessary to protect the public and is otherwise in the public interest. It 

was submitted that an interim suspension order for a period of 18 months is necessary to 

cover any possible appeal period. The NMC submitted that an interim suspension order 

would be appropriate as it would be consistent with the panel’s decision to impose the 

substantive suspension order.  

 

The panel accepted the advice of the legal assessor.  

 

Decision and reasons on the interim order  

 

The panel was satisfied that an interim order is necessary for the protection of the public, 

that it is otherwise in the public interest, and it is also in Ms Mbelle’s own interests. The 

panel had regard to the reasons set out in its decision for the substantive order in reaching 

the decision to impose an interim order.  

 

The panel concluded that an interim conditions of practice order would not be appropriate 

or proportionate, due to the reasons already identified in its decision for imposing the 

substantive order. The panel therefore imposed an interim suspension order for a period of 

18 months to allow sufficient time for an appeal to be made by Ms Mbelle, should she wish 

to make one. 

 

If no appeal is made, then the interim suspension order will be replaced by the substantive 

suspension order 28 days after Ms Mbelle is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 
 


