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Details of charge 

 

That you, a registered nurse at Royal Edinburgh Hospital:  

 

1. In September 2019, on at least one occasion knocked on Patient A’s door and 

then hid;  

 

2. On or around 2 October 2019, at the time of Patient A’s tribunal hearing, said 

“you won’t be getting out of here, you are delusional” or words to that effect; 

 

AND in light of the above your fitness to practise is impaired by reason of your 

misconduct.   

 

 

Decision and reasons on application for hearing to be held in private 

 

At the outset of the hearing, Mr Kennedy, on behalf of the Nursing and Midwifery Council 

(NMC), highlighted that within the documents provided by you there was mention of 

matters relating to your health. Given that matters relating to your health may arise during 

proceedings, he proposed hearing such parts in private pursuant to Rule 19 of the 

‘Nursing and Midwifery Council (Fitness to Practise) Rules 2004’, as amended (the Rules).  

 

Mr Mellor, on your behalf, supported the proposal.  

 

The legal assessor reminded the panel that while Rule 19(1) provides, as a starting point, 

that hearings shall be conducted in public, Rule 19(3) states that the panel may hold 

hearings partly or wholly in private if it is satisfied that this is justified by the interests of 

any party or by the public interest.  
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In accordance with Rule 19 the panel determined to rule on whether to go into private 

session in connection with your health or other personal matters as and when such issues 

are raised. 

  

At the outset of the hearing Mr Mellor, on your behalf, informed the panel that you 

admitted Charge 1 in so far as you knocked on Patient A’s door and then hid on one 

occasion only.  

 

 

Background 

 

The NMC received a referral on 13 November 2019 in relation to your nursing practice 

whilst employed by NHS Lothian and working at Royal Edinburgh Hospital. 

 

Patient A suffered from mental health conditions including paranoia and was admitted to 

Royal Edinburgh Hospital in November 2017.  

 

The referral alleged that you knocked on Patient A’s door and then hid, as set out in 

charge 1. The referral also alleged that you told Patient A that he was ‘delusional’ and 

would never leave the ward, as set out in Charge 2.  

 

 

Application to adjourn 

 

On the morning of Tuesday 26 July 2022 Mr Mellor informed the panel that you had tested 

positive for Covid-19 and therefore would not be attending in person. He further informed 

the panel that you felt too unwell to participate virtually on that day, and in any event, you 

would require some time to organise a laptop and facilities enabling you to participate from 

your home. He applied for a short adjournment on that basis. 

 



 

 4 

Mr Kennedy submitted that ‘fairness’ would be a key consideration for the panel in the 

considering the adjournment application. He invited them to consider fairness in respect of 

you, and of the NMC. He mentioned that four witnesses had been organised to attend and 

give evidence over the next two days.  

 

Mr Kennedy was agreeable to a short adjournment, however, he stated that he would 

oppose any application to adjourn beyond today, Tuesday 26 July 2022.  

 

The panel accepted the advice of the legal assessor. It bore in mind that two witnesses 

are in attendance today and two further witnesses are organised to give evidence 

tomorrow. The panel was mindful of the inconvenience that any adjournment would cause 

the witnesses, however, in the circumstances it considered a short adjournment would be 

appropriate to see how your symptoms bore out and whether you would be well enough to 

participate via video link.  

 

The panel decided to grant an adjournment until the morning of Wednesday 27 July 2022 

and requested an update at 10am as to your health and preparedness to proceed via 

video link. The panel also requested some form of evidence of your positive Covid-19 test 

result.  

 

The hearing resumed at noon on Wednesday 27 July 2022 and you participated via 

video link.  

 

 

The panel heard live evidence from five witnesses called on behalf of the NMC:  

 

• Mr 1, Deputy Chief Nurse at Royal Edinburgh Hospital; 

• Mr 2, Staff Nurse at Royal Edinburgh Hospital; 

• Mr 3, Senior Charge Nurse and Ward Manager Staff Nurse at Royal Edinburgh 

Hospital; 

• Ms 4, Relative of Patient A; 
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• Patient A.  

 

 

Decision and reasons on application to admit written statements into evidence 

under Rule 31(1) 

 

The panel heard an application made by Mr Kennedy under Rule 31(1) to allow the written 

statement of Ms 5, a Clinical Support Worker at Royal Edinburgh Hospital, and Mr 6, a 

nursing assistant at Royal Edinburgh Hospital, into evidence. He told the panel that Ms 5 

and Mr 6 had not been called to give evidence in person and although their statements 

were not the sole and decisive evidence, they were highly relevant. He submitted that it 

would be neither unfair nor prejudicial to admit those statements into evidence in 

accordance with Rule 31 (1). He referred the panel to the case of Thorneycroft V NMC 

[2014] EWHC 1565. 

 

Mr Mellor did not oppose the application but invited the panel to carefully assign 

appropriate weight to each of the written statements.  

 

The panel heard and accepted the legal assessor’s advice. She drew the panel’s attention 

to Rule 31 of the Rules and reminded it that evidence may be admitted provided the panel 

is satisfied that the evidence in question is relevant to the issues under consideration and 

that it is fair to both parties that it should be admitted. She referred also to the case of 

Thorneycroft and reminded the panel that the issue to be decided is solely that of 

admissibility. The weight if any to be attached to evidence if admitted is a matter to be 

decided at a later stage.  

 

The panel bore in mind that you had been provided with the written statements of Ms 5 

and Mr 6 in advance of this hearing and Mr Mellor, on your behalf, had not opposed the 

statements being adduced into evidence.  
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The panel had sight of the witness statements of Ms 5 and Mr 6 and was satisfied that the 

evidence in those statements was neither the sole nor decisive evidence relative to the 

charges. It determined that the evidence in the witnesses’ statement did not contain any 

new information, but corroborated accounts given live by other witnesses. For these 

reasons the panel determined to allow the written statements of Ms 5 and Mr 6 into 

evidence.  

 

 

Decision and reasons on application of no case to answer under Rule 24(7) 

 

The panel considered an application from Mr Mellor, under Rule 24(7), that there is no 

case to answer in respect of Charge 2. He submitted that even if all the evidence relied 

upon by the NMC relative to this charge were to be believed, it would be insufficient for the 

panel to find the charge 2 proved. He submitted that the only evidence in support of 

charge 2 comes from Patient A, who cannot recall when, where, or how the alleged 

statement was made, only that it was made at some point. In these circumstances, Mr 

Mellor submitted that Charge 2 should not be allowed to remain before the panel. 

 

In relation to Charge 1, which is admitted in so far as you knocked on Patient A’s door and 

then hid on one occasion only, Mr Mellor submitted that there is also insufficient evidence 

that your knocking on Patient A’s door occurred on multiple occasions. He submitted that 

there was no evidence to satisfy the panel that you were involved and without your 

admission there would be no evidence whatsoever in support of Charge 1.  

 

The panel took account of the submissions of the parties and accepted the advice of the 

legal assessor who referred to the case of R V Galbraith [1981] 1 WLR 1039. In reaching 

its decision, the panel made an initial assessment of all the evidence that had been 

presented to it relative to both charges. The panel was solely considering whether 

evidence of sufficient quality had been presented, such that taken at its highest it could 

support the charges.  
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In relation to Charge 1, the panel had your admission to knocking on Patient A’s door on 

one occasion which the panel considered to be corroborated by other evidence before it. 

The panel was of the view that there had been sufficient evidence to support the charges 

at this stage and, as such, it was not prepared, based on the evidence before it, to accede 

to an application of no case to answer. What weight the panel gives to any evidence 

remains to be determined at the conclusion of all the evidence. 

 

In relation to Charge 2, the panel bore in mind that Patient A’s oral evidence on the matter 

was vague and inconsistent with the oral evidence of Ms 4 in relation to the venue of the 

tribunal hearing. Further Patient A was unable to remember who was present at the time 

of the alleged comment. There was contradictory evidence as to when the comment was 

made and whether it was made before or after a Tribunal hearing. There was confusion as 

to which Tribunal hearing was being referred to and as to whether you were still working 

on the Ward with access to Patient A at the relevant time.  

 

The panel was of the view that, taking account of all the evidence before it, there was no 

realistic prospect that, taken at its highest it was of sufficient quality to support Charge 2. 

The panel considered the evidence to be tenuous in character, vague and contradictory. It 

therefore determined to allow Mr Mellor’s application for no case to answer in respect of 

charge 2 and in accordance with Rule 24(7).   

 

 

Decision and reasons on facts 

 

In reaching its decisions on the remaining Charge, Charge 1, the panel took into account 

all the oral and documentary evidence in this case together with the submissions made by 

both Mr Kennedy and Mr Mellor.  

 

Mr Kennedy submitted that there was one discreet issue for the panel to decide upon and 

that was whether you were responsible for knocking on Patient A’s door on more than one 

occasion. He referred the panel to all of the witness evidence before the panel, including 
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the oral evidence of Patient A, and submitted that the issue was a matter for the panel. He 

submitted that your admission at the local investigation was unclear, and could be read as 

an admission to repeatedly knocking on Patient A’s door. 

 

Mr Mellor stated that if you had not admitted to knocking on Patient A’s door on one 

occasion then there would be no evidence at all against you. He submitted that the 

evidence that you knocked on Patient A’s door on more than one occasion comes from 

the witness statement of Mr 6. He suggested that Mr 6 did not write his witness statement 

himself and noted that he had not been called to give oral evidence and be questioned.   

 

Mr Mellor submitted that at its highest, the NMC are using grammatical expressions to 

support the allegation that the incident occurred on more than one occasion. He submitted 

that even if there is evidence that the incident occurred on more than one occasion it is 

tenuous and weak and open to interpretation.   

 

The panel was aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that a fact will 

be proved if a panel is satisfied that it is more likely than not that the incident occurred as 

alleged. 

 

The panel accepted the advice of the legal assessor. It considered all of the witness and 

documentary evidence before it and made the following finding: 

   

Charge 1 

 

1. In September 2019, on at least one occasion knocked on Patient A’s door and then 

hid 

 

This charge is found proved. 
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The panel found this Charge proved on the basis of your admission that you knocked on 

Patient A’s door once.  

 

The panel took account of all of the evidence before it to include witness statements, oral 

evidence and all documentation produced to include interview records and the notes of the 

Disciplinary Hearing. The interview records and Disciplinary Hearing Outcome were 

created relatively close to the time of your alleged behaviour.  

 

The panel noted your consistent admission that you knocked Patient A’s door on one 

occasion. You have maintained this position and it was accepted by your employer. 

 

Witnesses interviewed for the purposes of this hearing also provided statements for the 

local investigation and all of their accounts are consistent with your position. Mr 1, in his 

written statement and his oral evidence, also corroborates your position that it was a 

singular incident. This is reflected in the Outcome of the Disciplinary Investigation which 

was undertaken and recorded by Mr 1. None of the witnesses reported observing you 

knocking on Patient A’s door at any time and in his oral evidence Patient A accepted that 

he did not see who had knocked on his door. Moreover, there was evidence from a 

number of witnesses that another patient on the ward was known for knocking on doors.  

 

The panel bore in mind that the burden of proof is on the NMC and the standard of proof is 

on the balance of probabilities. The panel considered the evidence as a whole. It took   

into account the absence of any witnesses to you knocking on Patient A’s door. It noted 

evidence from a number of witnesses that there was, at the relevant time, another patient 

on the ward who did knock on doors. It considered the outcome of the disciplinary hearing. 

It noted the consistency between the witness statements given at the time of the 

disciplinary investigation and the witness statements provided for the purpose of this 

hearing and the oral evidence. 
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In all the circumstances the panel is not satisfied that you knocked on Patient A’s door on 

more than one occasion but find the charge proved to the extent that you admit that you 

did so once. 

 

 

Fitness to practise 

 

Having reached its determination on the facts of this case, the panel then moved on to 

consider, whether the facts found proved amount to misconduct and, if so, whether your 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

You gave evidence, under affirmation, in respect of current impairment.  

 

Submissions on misconduct and impairment  

 

Mr Kennedy invited the panel to take the view that the fact found proved at Charge 1 did 

amount to misconduct. Mr Kennedy submitted that you are a highly experienced mental 

health nurse and you would have been familiar with the needs of the patients on the ward.  

 

Mr Kennedy referred the panel to ‘The Code: Professional standards of practice and 

behaviour for nurses and midwives (2015’ (the Code) and submitted that your actions 

breached the following sections, and therefore amounted to misconduct: 1.1, 17.1, 20, 

20.1 & 20.5. In view of these breaches of the Code, Mr Kennedy invited the panel to find 

that your actions did amount to misconduct.  

 

Mr Kennedy then moved on to the issue of impairment and addressed the panel on the 

need to have regard to protecting the public and the wider public interest. This included 

the need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. This included reference to the case of 
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Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) and 

Grant [2011] EWHC 927 (Admin). He submitted that the insight you demonstrated was 

self-centred and was nowhere near fully developed. He submitted that without full insight 

there was a risk of repetition.  

 

Mr Kennedy submitted that limbs a, b, and c of the test set out in the case of Grant were 

all engaged, however, the question of whether or not your fitness to practice is currently 

impaired was a matter for the panel. 

 

Mr Mellor highlighted that you have admitted to knocking on Patient A’s door, and later 

revealing yourself and having a conversation with him. He submitted that the fact in this 

case was a single incident and was not serious enough to warrant a finding of misconduct.  

 

Mr Mellor submitted that you accepted that it was ‘not the best thing to do’ and he referred 

to the witness evidence describing your actions as being out of character and a matter of 

poor judgement.  

 

Mr Mellor submitted that you have shown clear insight; you realise what you did was 

wrong, and that you had apologised to Patient A. He highlighted your oral evidence in 

which you stated that you would reflect more seriously on the needs of your patients and 

not make assumptions. Mr Mellor told the panel that your conduct was a single misjudged 

incident and that ‘it would be a complete exaggeration to say that it undermines the 

reputation of the nursing profession’.  

 

Mr Mellor highlighted your 30 plus years of unblemished nursing practice and referred the 

panel to a number of positive testimonials. He submitted that you have shown insight and 

remorse and stated that there is nothing to be gained by the panel making a finding of 

impairment.  
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Decision and reasons on misconduct 

 

The panel accepted the advice of the legal assessor which included reference to a number 

of relevant judgments. These included: Roylance v General Medical Council (No 2) [2000] 

1 A.C. 311, Council for Healthcare Regulatory Excellence v NMC and Grant [2011] EWHC 

927 Admin and Cohen V GMC [2008] EWHC 581 (Admin).  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the public 

and maintain public confidence in the profession. Further, it bore in mind that there is no 

burden or standard of proof at this stage, and it has therefore exercised its own 

professional judgement. 

 

The panel adopted a two-stage process in its consideration. First, the panel must 

determine whether the facts found proved amount to misconduct. Secondly, only if the 

facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that misconduct.  

 

In coming to its decision, the panel had regard to the case of Roylance v General Medical 

Council (No. 2) [2000] 1 AC 311 which defines misconduct as a ‘word of general effect, 

involving some act or omission which falls short of what would be proper in the 

circumstances.’ 

 

When determining whether the facts found proved amount to misconduct, the panel had 

regard to the terms of the Code. The panel was of the view that your actions did fall 

significantly short of the standards expected of a registered nurse, and that your actions 

amounted to a breach of the Code, specifically: 
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1 Treat people as individuals and uphold their dignity  

To achieve this, you must:  

1.1 treat people with kindness, respect and compassion 

 

20 Uphold the reputation of your profession at all times 

To achieve this, you must: 

20.1 keep to and uphold the standards and values set out in the Code 

20.5 treat people in a way that does not take advantage of their vulnerability or 

cause them upset or distress 

 

The panel appreciated that breaches of the Code do not automatically result in a finding of 

misconduct. However, the panel considered that you should have known that Patient A 

was vulnerable. You were an experienced mental health nurse and were familiar with 

Patient A and his particular care needs. The panel was of the view that, although a one 

off, your actions were a serious misjudgement and fell well below the standard of clinical 

care that Patient A should have received, and therefore amounted to misconduct. 

 

The panel next went on to decide if as a result of the misconduct, your fitness to practise 

is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times to 

be professional and to maintain professional boundaries. Patients and their families must 

be able to trust nurses with their lives and the lives of their loved ones. To justify that trust, 

nurses must make sure that their conduct at all times justifies both their patients’ and the 

public’s trust in the profession. 
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In this regard the panel considered the judgment of Mrs Justice Cox in the case of CHRE 

v NMC and Grant in reaching its decision. In paragraph 74, she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not only 

whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold proper 

professional standards and public confidence in the profession would be 

undermined if a finding of impairment were not made in the particular 

circumstances.’ 

 

In paragraph 76, Mrs Justice Cox referred to Dame Janet Smith's “test” which reads as 

follows: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

 

a) has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b) has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c) has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d) … 
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The panel finds that Patient A was put at risk of psychological and/or emotional harm as a 

result of your misconduct. The panel also finds that your misconduct had breached the 

fundamental tenets of the nursing profession and therefore brought its reputation into 

disrepute.  

 

The panel bore in mind that, although you cannot explain your actions, you recognise what 

you did wrong. Furthermore, it was an isolated incident. It also noted the training that you 

have since undertaken as well as your reflective statement and positive testimonials. 

There was nothing before the panel to suggest that you have an attitude problem in 

general and the panel was satisfied, on all the information before it, that the risk of you 

repeating the misconduct was low. The panel therefore decided that a finding of 

impairment was not necessary on the grounds of public protection.  

 

However, the panel considered that a fully informed member of the public would be 

concerned to learn of your actions during the course of your professional work. You 

breached fundamental tenets of the nursing profession and ought to have known better. 

 

The panel bore in mind that the overarching objectives of the NMC are to protect, promote 

and maintain the health, safety, and well-being of the public and patients, and to uphold 

and protect the wider public interest. This includes promoting and maintaining public 

confidence in the nursing and midwifery professions and upholding the proper professional 

standards for members of those professions.  

 

The panel determined that, in your case, a finding of impairment on public interest grounds 

was required to mark your past misconduct and uphold the reputation of the nursing 

profession, as well as the NMC as its regulator.  

 

Having regard to all of the above, the panel was satisfied that your fitness to practise is 

currently impaired. 
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Sanction 

 

The panel considered this case very carefully and decided to make a caution order for a 

period of two years. The effect of this order is that your name on the NMC register will 

show that you are subject to a caution order and anyone who enquires about your 

registration will be informed of this order. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case and had careful regard to the Sanctions Guidance (SG) published by 

the NMC. The panel accepted the advice of the legal assessor.  

 

 

Submissions on sanction 

 

Mr Kennedy informed the panel that in the Notice of Hearing the NMC had advised you 

that it would seek the imposition of a striking off order if the panel found your fitness to 

practise currently impaired. During the course of the hearing, the NMC revised its proposal 

and submitted that a 12 month suspension order is more appropriate in light of the panel’s 

findings. 

 

The panel also bore in mind Mr Mellor’s submissions that you have demonstrated insight 

and have worked since the incident without issue. Mr Mellor also highlighted the positive 

testimonials provided by your colleagues. He submitted that the incident was a one-off 

mistake and a caution order would be most appropriate in the circumstances of this case, 

especially since you have been practicing unrestricted, and without issue, since the 

incident occurred.  
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Decision and reasons on sanction 

 

Having found your fitness to practise currently impaired on public interest grounds alone, 

the panel went on to consider what sanction, if any, it should impose in this case. The 

panel has borne in mind that any sanction imposed must be appropriate and proportionate 

and, although not intended to be punitive in its effect, may have such consequences. The 

panel had careful regard to the SG and exercised its independent judgement. The 

decision on sanction is a matter for the panel independently exercising its own judgement. 

 

The panel identified the following aggravating features: 

 

• Your actions put Patient A at risk of harm; 

• The absence of insight into how your misconduct may have impacted the reputation 

of, and public confidence in, the nursing profession. 

 

The panel identified the following mitigating features:  

 

• Your contemporaneous apology to Patient A; 

• The training that you have undertaken since the incident; 

• The positive testimonials provided by your colleagues;  

• You have followed principles of good practice since and there have been no further 

issues with your nursing practice; 

• You made a partial admission to Charge 1 at the outset of the hearing; 

• Your lengthy unblemished nursing career; 

• Your oral evidence as to the stressors that you were experiencing at the time of the 

incident.   

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the misconduct in your case. The panel 

decided that it would be neither proportionate nor in the public interest to take no further 

action. 
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Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be appropriate 

where ‘the case is at the lower end of the spectrum of impaired fitness to practise and the 

panel wishes to mark that the behaviour was unacceptable and must not happen again.’ 

 

The panel noted that you have shown insight into the impact your misconduct could have 

had on Patient A. The panel noted that you made an early admission on the fact found 

proved and apologised to Patient A at the time and have shown genuine remorse at this 

hearing. The panel has been told that there have been no adverse findings in relation to 

your nursing practice either before or since this incident.  

 

The panel had careful regard to the witness evidence along with the testimonials you 

provided from your current colleagues which all speak positively of your nursing practice 

and describe your misconduct as out of character:  

 

“I felt a little sceptical as to whether the Registrant had actually done this as it 

seemed out of character for him” 

 

“I have to say that I honestly do not believe that the Registrant meant any malice or 

harm against patient A.” 

 

“I’ve never had any reason to doubt his competence and have often seen him use 

his experience and compassion to great effect in managing people who are in a 

distressed state. His patient care and empathy are obvious and evident to all who 

have worked with him.” 

 

The panel considered whether it would be proportionate to impose a more restrictive 

sanction and looked at a conditions of practice, and a suspension order and an order 

directing strike off. The panel concluded that no useful purpose would be served by a 
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conditions of practice order. The panel noted that you have already undertaken relevant 

training and there are no other areas of your clinical practice which need to be 

strengthened. Further there is no finding of impairment on public protection grounds and 

so public protection is not a concern. In respect of a suspension or striking-off order the 

panel bore in mind that your misconduct was a single incident at the lower end of the 

spectrum of seriousness in an otherwise unblemished career. The panel took into account 

your early apology to Patient A and its findings relative to your insight. The panel also 

balanced the interests of the NMC with your own interests. The panel noted the personal 

impact a suspension or striking-off order may have on you, and when balanced against 

the NMC’s duty to protect the wider public interest it determined that a suspension or 

striking-off order would be disproportionate.  

The panel bore in mind the mitigating factors and decided that a caution order would 

adequately address the public interest. For the next two years, your employer - or any 

prospective employer - will be on notice that your fitness to practise had been found to be 

impaired and that your practice is subject to this sanction. Having considered the general 

principles above and looking at the totality of the findings on the evidence, the panel has 

determined that to impose a caution order for a period of two years would be the 

appropriate and proportionate response. It would mark not only the importance of 

maintaining public confidence in the profession, but also send the public and the 

profession a clear message about the standards required of a registered nurse.  

 

At the end of this period the note on your entry in the register will be removed. However, 

the NMC will keep a record of the panel’s finding that your fitness to practise had been 

found impaired. If the NMC receives a further allegation that your fitness to practise is 

impaired, the record of this panel’s finding and decision will be made available to any 

practice committee that considers the further allegation. 

 

This decision will be confirmed to you in writing. 

 

That concludes this determination. 


