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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Hearing 

Monday 15 November - Wednesday 24 November 2021 
 

Virtual Hearing  
 
 
Name of registrant:   Robert Smith 
 
NMC PIN:  12G2617E 
 
Part(s) of the register: Registered Nurse - Mental Health  

(September 2012) 
 
Area of registered address: Hampshire 
 
Type of case: Misconduct/Lack of competence 
 
Panel members: Deborah Jones     (Chair, Lay member) 

Jim Blair         (Registrant member) 
Rachel Childs       (Lay member) 

 
Legal Assessor: Paul Hester 
 
Panel Secretary: Jasmin Sandhu 
 
Nursing and Midwifery Council: Represented by Christopher Harper, Case 

Presenter 
 
Mr Smith: Present and represented by Justin Meiland, 

Counsel instructed by the Royal College of 
Nursing (RCN) 

 
Facts proved by admission: Charges 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 

15, 16, 17, 18, 19, 20a, 20b, 22, 23, and 26 
 
No case to answer: Charges 3 (by NMC offering no evidence), 21, 24, 

and 27 
 
Facts not proved: Charge 25 
 
Fitness to practise: Impaired 
 
Sanction: Conditions of practice order (2 years)  
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Interim order: Interim conditions of practice order (18 
months)  
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Details of charge (as amended) 

 

That you, a Registered Nurse: 

 

1. On 7 January 2019, while employed at Nelson House Hospital, administered an 

excessive amount of Haloperidol to Patient E 

 

2. On 21 January 2019, while employed at Nelson House Hospital, administered 1mg 

of Clonazepam to Patient G, contrary to Patient G’s prescription  

 

3. On 2 February 2019, while employed at Nelson House Hospital, allowed Patient H 

to leave the Hospital unescorted 

 

Between 9 February 2019 and 26 March 2019 whilst employed at Nelson House Hospital 

and subject to a Performance Improvement Plan, you 

 

4. On 11 February 2019, in relation to Patient F, were unable to recall how much 

Sodium Valproate and/or Clozapine you had administered to Patient F 

 

5. On 19 February 2019, did not know the MAR Chart endorsement codes applicable 

when medication was not administered to patients  

 

6. On 19 February 2019, omitted to administer Depakote to Patient I  

 

7. On 19 February 2019, mistook Patient I’s medication chart for Patient E’s 

medication chart 

 

8. On 19 February 2019, omitted to record on Patient I’s medication chart that Patient 

I had refused medication  

 

9. On 19 February 2019, omitted to administer Amisulpride to Patient P 
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10. On 21 February 2019, administered one Vitamin B tablet to Patient J, contrary to 

Patient J’s prescription 

 

11. On 21 February 2019, omitted to administer Diazepam to Patient K 

 

12. On 21 February 2019, omitted to administer Lamotrigine to Patient K   

 

13. On 21 February 2019, signed off MAR Charts for individual patients retrospectively 

at the end of the medication round 

 

14. On 26 February 2019, attempted to administer 3mg of Diazepam to Patient K, 

contrary to Patient K’s prescription  

 

15. On 9 March 2019, calculated an incorrect dose of Clozapine for Patient E 

 

16. On 9 March 2019, attempted to dispense Depakote instead of Sodium Valproate to 

Patient N, contrary to Patient N’s prescription 

 

17. On 12 March 2019, calculated a dose of Sodium Valproate for Patient N that was 

contrary to Patient N’s prescription  

 

18. On 12 March 2019, attempted to administer 7.5 mg of Senna tablets to Patient J 

contrary to Patient J’s prescription  

 

19. On 12 March 2019, were unable to locate prescription details on Patient O’s MAR 

Chart  

 

20. On 16 March 2019, 

 

a. omitted to offer medication to Patient Q; and  



 5 

b. recorded a refusal on Patient Q’s medication chart. 

 

21. Your actions as set out at charge 20b above were dishonest in that you intended to 

induce any colleague reading the chart to believe that Patient Q had refused 

medication 

 

22. On 16 March 2019 were unable to calculate what form of Clozapine to administer in 

respect of Patient I 

 

23. On 16 March 2019,  were unable to calculate the correct amount of Co-Amoxicillin 

to be administered to Patient I 

 

In or around April 2019, while employed at Beechcroft Manor Residential Home, you 

 

24. instructed Colleague A to carry out observations on Patient D when Colleague A 

was not qualified to do so 

 

25. instructed Colleague A to administer medication to Patient D when Colleague A 

was not qualified to do so 

 

26. failed to carry out regular clinical observations of Patient D and/or failed to record 

regular clinical observations of Patient D 

 

27. On unknown dates communicated inappropriately about patients within their 

hearing by joking about them “hearing voices” or words to that effect 

 

AND in light of the above, your fitness to practise is impaired by reason of your lack of 

competence in respect of charges 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 

19, 20a, 20b, 22 and 23 and by your misconduct in respect of charges 3, 13, 20b, 21, 24, 

25, 26 and 27   

 



 6 

Background  

 

On 11 April 2019 the NMC received a referral about your fitness to practise from the 

Director of Clinical Services at Nelson House Hospital (the Hospital). You were employed 

by the Hospital on 3 December 2018 as a Mental Health Nurse. At around this time you 

also commenced a bank staff agreement with Beechcroft Manor (the Home), a Residential 

Nursing Home. 

It is alleged that in January 2019, you made a number of medication errors in relation to 

various different patients which led to you being made subject to a Performance 

Improvement Plan (PIP). As a result, between 19 February 2019 and 16 March 2019 you 

were supervised when administering medication. During those supervisions, it is alleged 

that you made several further medication errors. It is alleged that you then failed a 

medication calculations test on 9 March 2019. It is also alleged that you communicated 

inappropriately about patients in their presence by joking about them in an unprofessional 

manner. Your employment at the Hospital was terminated on 26 March 2019. 

In April 2019 at the Home, it is alleged that you instructed a Nursing Support Assistant 

(NSA) to carry out and/or record observations on a patient and administer medication 

when he was not qualified to do so. Further, it is alleged that you failed to carry out regular 

observations of that same patient.  

 

Decision and reasons on application to amend charge 21 

 

Mr Harper, on behalf of the Nursing and Midwifery Council (NMC), made an application to 

amend the wording of charge 21. He referred the panel to charge 21 and submitted that as 

it stands, it refers to itself, rather than to charge 20b. Mr Harper proposed that charge 21 

be amended to refer to charge 20b.  

 

Original charge: 
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‘Between 9 February 2019 and 26 March 2019 whilst employed at Nelson 

House Hospital and subject to a Performance Improvement Plan, you 

 

… 

 

21. Your actions as set out at charge 21 above were dishonest in that you 

intended to induce any colleague reading the chart to believe that Patient Q 

had refused medication’ 

 

 

Proposed amendment: 

 

‘Between 9 February 2019 and 26 March 2019 whilst employed at Nelson 

House Hospital and subject to a Performance Improvement Plan, you 

 

… 

 

21. Your actions as set out at charge 21 20b above were dishonest in that you 

intended to induce any colleague reading the chart to believe that Patient Q 

had refused medication’ 

 

Mr Meiland, on your behalf, supported this application. 

 

The panel accepted the advice of the legal assessor who referred it to Rule 28 of ‘Nursing 

and Midwifery Council (Fitness to Practise) Rules 2004’, as amended (the Rules): 

 

‘28 (1) At any stage before making its findings of fact, in accordance with 

[Rule 24(5) or (11)], the Investigating Committee (where the allegation 

relates to a fraudulent or incorrect entry in the register) [or the Fitness to 

Practise] Committee, may amend- 
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(a) the charge set out in the notice of hearing; or 

(b) the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without 

injustice. 

 

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue.’ 

 

The panel decided that the proposed amendment will allow charge 21 to make sense in 

that it will instead refer to charge 20b. In all the circumstances, it was satisfied that there 

would be no prejudice to you and no injustice caused to either party by the proposed 

amendment being allowed. The panel therefore decided to allow the proposed 

amendment to charge 21.  

 

Admissions to charges  

 

Mr Meiland informed the panel that you admit to all of the charges before you, with the 

exception of charges 3, 20a, 21, 24, 25, and 27.  

 

The panel therefore finds charges 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14, 15, 16, 17, 18, 19, 

20b, 22, 23, 26 proved by way of your own admissions.  

 

Decision and reasons on application as to the admissibility of evidence  

 

Mr Meiland made an application concerning several passages from four NMC witness 

statements and submitted that these are inadmissible in evidence. Mr Meiland referred the 

panel to case law, which included R (Ogbonna) v Nursing & Midwifery Council [2010] 

EWCA Civ 1216, Thorneycroft v NMC [2014] EWHC 1565 (Admin), White v Nursing and 

Midwifery Council and Turner v Nursing and Midwifery Council [2014] EWHC 520 (Admin).  
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Mr Meiland identified four passages within the various witness statements. These 

passages all relate evidentially to charge 3. These four passages are as follows: 

 

1. Witness 1’s statement, paragraphs 36 to 39 

2. Witness 2’s statement, paragraphs 38 to 41 

3. Witness 8’s statement, paragraph 11 

4. Witness 5’s statement, paragraphs 25 to 27 

 

In relation to paragraphs 36 to 39 of Witness 1’s statement, Mr Meiland submitted that 

these paragraphs should not be admitted into evidence as to do so would be unfair. He 

submitted that the incident log produced by Witness 1 is an anonymised document which 

was written by another. He submitted that the NMC has not attempted to identify the 

author of the report or made efforts to secure their attendance at this hearing. Mr Meiland 

submitted that as this is anonymous hearsay and the NMC has no witness, it is not 

possible to cross-examine on the incident report nor to test its reliability. In these 

circumstances, Mr Meiland submitted that it would be unfair to admit the incident report.  

 

Mr Meiland stated that paragraphs 38 to 41 of Witness 2’s statement evidentially allege 

that you took patients out into the grounds of the Hospital without first signing them out. 

He submitted that as there is no charge in relation to this allegation, it is irrelevant and 

therefore should be regarded as inadmissible.  

 

With regard to the paragraph 11 of Witness 8’s statement, Mr Meiland submitted that 

these concern an unidentified source and is therefore hearsay evidence. Further, he 

submitted that paragraph 11 contains matters which are not subject to any charge 

including charge 3. He therefore submitted that it was inadmissible on the basis that it was 

not relevant to charge 3. 

 

In respect of paragraphs 25 to 27 of Witness 5’s statement, Mr Meiland submitted that 

there is no NMC witness statement from Ms 1 and accordingly, she will not be called to 

give oral evidence. Mr Meiland submitted that the panel will be invited by the NMC to rely 
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on Witness 5’s recollection of what Ms 1 allegedly told her. He submitted that there is no 

indication that the NMC has attempted to contact Ms 1 or gain her attendance at this 

hearing. As a result, you are restricted in your ability to properly and fairly test the 

evidence. On this basis, Mr Meiland submitted that the panel should not admit this 

evidence as it would be unfair to do so.   

 

With respect of the first piece of evidence, Mr Harper submitted that although the incident 

report is anonymous, as the nature and purpose of the document is known, it can be 

supposed that whoever created it had the proper ‘personal knowledge’ of the matters dealt 

with. He referred the panel to sections 116(2) and 117(1) of the Criminal Justice Act 2003 

and submitted that the ‘tests’ within these sections have been met. Mr Harper also 

referred to the case of White and Turner v Nursing and Midwifery Council [2014], where 

the judge stated: 

 

‘…nothing in the principles which must be applied prohibits the introduction 

and reliance on anonymous hearsay in all circumstances. In particular when 

the equivalent of business records in a hospital context are relied upon, for 

example a note of a patient's record about his or her condition, it may not 

always be possible to identify the author, but such evidence is plainly 

admissible under Rule 31(1) because it does not infringe the requirement of 

fairness.’ 

 

Mr Harper submitted that the incident report referred to in Witness 1’s statement is the 

type of evidence which would be covered in the above exception. He stated that whilst the 

author of the report is unknown, this evidence is both relevant and fair as it ‘touches upon’ 

the allegation concerned, and Witness 1 can be questioned about it during her oral 

evidence. Mr Harper therefore invited the panel to allow paragraphs 36 to 39 of Witness 

1’s statement to be admitted in evidence. 

 

In respect of paragraphs 38 to 41 of Witness 2’s statement, Mr Harper submitted that 

although this account does not directly relate to charge 3, it is important in providing 
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provided the wider context to this charge. As such, he submitted that this evidence was 

relevant and, on that basis, invited the panel to allow it to remain.   

 

With regard to paragraph 11 of Witness 8’s statement, Mr Harper submitted that it should 

remain before the panel for the same reasons that he submitted in the above paragraph. 

He submitted that this evidence was relevant when considering the facts of charge 3.  

 

Mr Harper submitted that paragraphs 25 to 27 of Witness 5’s statement was admissible. 

He stated that the reliability of this evidence can be tested during the cross-examination of 

both Witness 5 and Witness 6. Mr Harper submitted that the admission of this would 

create no unfairness to you. 

 

The panel accepted the advice of the legal assessor who referred it to Rule 31: 

 

‘31. (1) Upon receiving the advice of the legal assessor, and subject only to 

the requirements of relevance and fairness, a Practice Committee considering 

an allegation may admit oral, documentary or other evidence, whether or not 

such evidence would be admissible in civil proceedings (in the appropriate 

Court in that part of the United Kingdom in which the hearing takes place).’ 

 

The legal assessor also referred the panel to the cases of R (Ogbonna) v Nursing & 

Midwifery Council, R (Bonhoeffer) v GMC [2011] ALL ER (D) 141, Thorneycroft v NMC, 

and El Karout v The Nursing and Midwifery Council [2019] EWHC 28 (Admin). 

 

The panel noted from Rule 31 that it must be guided by relevance and fairness. The panel 

also took into account the principles to be applied from the above legal authorities when 

considering the admissibility or otherwise of evidence.  

 

With regard to paragraphs 36 to 39 of Witness 1’s statement, the panel had regard to the 

incident log. It noted that there was no time stamp or signature on this incident log and 

there was no indication as to who the author was nor their role. The panel also noted the 
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NMC’s acceptance that it has not made, during its investigation, any attempt to establish 

this person’s identity or secure their attendance for this hearing. In these circumstances, 

the panel decided that this is anonymous hearsay and that it would be impossible for you 

to fairly test the reliability of this evidence. Accordingly, it would be unfair to admit this 

evidence. 

 

The panel carefully read paragraphs 38 to 41 of Witness 2’s statement. These paragraphs 

speak to an incident which occurred on 19 February 2019 and not 2 February 2019 and to 

Patient E. In these circumstances, the panel could find no relevance to these paragraphs 

and the charges. Accordingly, this passage of witness 2’s statement will not be admitted 

into evidence.  

 

In relation to paragraph 11 of Witness 8’s statement, the panel decided not to admit this 

into evidence. Having read paragraph 11, there is no mention of any dates, patients, 

contemporaneous documents being made, and no identified members of staff actually 

raising concern. In these circumstances, the panel decided that the evidence was not 

relevant and that it would be manifestly unfair to admit such nebulous evidence.  

 

With regard to paragraphs 25 to 27 of Witness 5’s statement, the panel noted that Ms 1 is 

named within the statement and her specific role within the Home is likewise stated. The 

NMC has accepted that it has made no attempt to contact this named potential witness, 

nor secure her attendance at this hearing. Further, the NMC has not given any ‘good and 

cogent’ reason for not obtaining a statement from Ms 1 and asking her to attend. The 

panel decided that Ms 1’s potential evidence could be relevant however, in the above 

circumstances, it would be unfair to admit this hearsay evidence. Accordingly, the panel 

decided not to admit paragraphs 25 to 27 of Witness 5’s statement. 

 

Having ruled the above statement passages as inadmissible, the panel redacted the 

passages from the statements and will not consider these passages further when making 

any hearing decisions.  
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Decision and reasons on no case to answer in relation to charge 3 

 

Mr Harper made an application to offer no evidence in respect of charge 3. He submitted 

that, following the panel’s decision regarding the admissibility of the four passages of 

evidence above, there is no evidence to support charge 3.   

 

Mr Meiland made no objection to this application and agreed that this charge should not 

remain before the panel. 

 

The panel accepted the advice of the legal assessor who referred it to the ‘NMC Offering 

No Evidence Guidance’ and Rule 24(7) of the Rules. 

 

The panel carefully considered the statements and exhibits before it and decided that 

there is no longer a realistic prospect of charge 3 being proved. Accordingly, the panel 

decided that there is no case to answer as there is insufficient evidence to prove charge 3. 

 

Decision and reasons on application for hearing to be held in private 

 

After hearing from Witness 2, Mr Meiland made a request for Witness 2’s oral evidence in 

cross-examination to be in private on the basis that matters relating to your health were 

raised. He further submitted that any future reference to your health during the course of 

this hearing should also be heard in private. Pursuant to Rule 19, Mr Meiland made an 

application for this case to be held partly in private. 

 

Mr Harper indicated that he supported the application to the extent that any reference to 

your health should be heard in private.  

 

The legal assessor advised the panel that while Rule 19(1) provides, as a starting point, 

that hearings shall be conducted in public, Rule 19(3) states that the panel may hold 

hearings partly or wholly in private if it is satisfied that this is justified by the interests of 

any party or by the public interest.  
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Having noted that reference to your health was alluded to during the course of Witness 2’s 

oral evidence, the panel decided to mark this as private. In addition, having regard to the 

fact that there may be further reference to your health during the course of these 

proceedings, the panel determined to hold this hearing partly in private. It will go into 

private session as and when matters relating to your health arise.  

 

Ruling relating to the statement of Witness 8 and the NMC’s intention to cross-

examine you thereon as to any dishonesty 

 

Mr Meiland informed the panel that the witness statement of Witness 8 had been agreed 

between you and the NMC. He referred the panel to paragraphs 10 to 15 of Witness 8’s 

statement, and specifically, paragraph 13 which reads as follows:  

 

‘I asked the Registrant to re-check Patient E’s medication and he responded 

“oh I was not finished yet”. This was not true as he had already handed the 

pot of medication to the patient.’ 

 

Mr Meiland told the panel that it was the NMC’s present intention to use the above 

paragraph in cross-examination of you to suggest that you have acted dishonestly. He 

submitted that the second sentence in paragraph 13 of Witness 8’s statement is opinion 

evidence and can be interpreted in a number of different ways. He also submitted that you 

have admitted charge 15 which does not allege dishonesty. Consequently, Mr Meiland 

submitted that you cannot be cross-examined by the NMC about any potential dishonesty 

in relation to charge 15.  

 

Mr Harper submitted that paragraph 13 is an agreed piece of evidence as between the 

parties and not opinion evidence. He submitted that paragraph 13 is evidence of your 

‘propensity to be untruthful’ in circumstances where a medication error is made and would 

therefore assist the panel when considering the allegation of dishonesty in charge 21, as 

amended. Mr Harper invited the panel to allow the NMC to cross-examine you on the 

‘demonstrable untruth’ in paragraph 13 of Witness 8’s statement. 
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The panel accepted the advice of the legal assessor.  

 

The panel carefully considered paragraphs 10 to 15 of Witness 8’s statement, which are 

the evidential basis for charge 15. Charge 15 reads:  

 

‘15. On 9 March 2019, calculated an incorrect dose of Clozapine for Patient E’ 

 

The panel noted that Witness 8’s statement has been agreed between you and the NMC. 

Consequently, the NMC does not at this stage, intend to call Witness 8 to give evidence 

and has indicated that his statement is to be read into the record.  

 

At the outset of this hearing, you accepted charge 15. The panel noted that this charge is 

drafted as a medication error in that you calculated an incorrect dose of Clozapine for 

Patient E. There is no allegation of dishonesty within charge 15. 

 

The NMC now seeks to cross-examine you on the basis that you were ‘untruthful’ in 

respect of your actions regarding charge 15.   

 

The panel noted that it is the NMC which brings the case against you. The NMC, after its 

investigation and consideration of the evidence (which included paragraphs 10 to 15 of 

Witness 8’s statement) has chosen to charge a medication error and not allege 

dishonesty. Further, charge 15 is drafted in the context of a lack of competence and not 

misconduct.  

 

The panel noted that you have a fundamental right to a fair hearing. Dishonesty is a 

serious allegation and should be clearly and expressly pleaded by the prosecution at the 

outset of any proceedings. Any registrant must know exactly the nature and extent of what 

is alleged against him/her within any particular charge so that they may fairly meet that 

charge at a hearing. You have accepted charge 15 on the basis that it was a medication 

error. There is no suggestion whatsoever within the charge that you acted dishonestly or 
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without integrity. The panel is of the view that it would be fundamentally unfair, at this 

stage of the hearing, for you to be now questioned on the basis that you acted dishonestly 

in relation to charge 15.  

 

The panel noted that in his submissions, Mr Harper sought to cross-examine you on 

dishonesty in relation to charge 15, so as to provide supporting evidence of a dishonest 

‘propensity’ in relation to amended charge 21. Charge 21 relates to a different date and 

involves another patient. The panel, in its view, would not be assisted in determining 

charge 21 by reference to any possible dishonesty in charge 15. 

 

The panel decided that, at this stage, it would be inappropriate and unfair to allow the 

NMC to question you in cross-examination about any dishonesty in relation to the incident 

in charge 15.   

 

Decision and reasons on application to amend charge 27 

 

After hearing from Witness 3, the panel heard an application made by Mr Harper to amend 

the wording of charge 27. Mr Harper submitted that following Witness 3’s oral evidence, 

the panel may find that your comments were made about patients in their presence, rather 

than directly to them.  

 

It was submitted by Mr Harper that the proposed amendment would not cause any 

unfairness or injustice to you as it does not change the underlying misconduct in the 

allegation, nor does it alter the way you put your case, given that in cross-examination it 

appears that you denied ever making such comments. Mr Harper invited the panel to 

accept the proposed amendment to charge 27.  

 

Original charge: 

 

‘In or around April 2019, while employed at Beechcroft Manor Residential 

Home, you 
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… 

 

27. On unknown dates communicated inappropriately with patients by 

joking about them “hearing voices” or words to that effect’ 

 

Proposed amendment: 

 

‘In or around April 2019, while employed at Beechcroft Manor Residential 

Home, you 

 

… 

 

27. On unknown dates communicated inappropriately with about patients 

within their hearing by joking about them “hearing voices” or words to 

that effect’ 

 

Mr Meiland opposed the application. Mr Meiland submitted that Witness 3’s statement is 

clear in that these comments were made ‘to’ patients. He submitted that it is only after she 

has given evidence that the NMC seek to change the wording of charge 27. He submitted 

that this proposed amendment would cause you prejudice as this late stage of the NMC’s 

case.  

 

The panel accepted the advice of the legal assessor and had regard to Rule 28 of the 

Rules. 

 

The panel noted that this application to amend charge 27 has been made after hearing all 

of the NMC witnesses. Whilst the panel acknowledged that this is a late stage within the 

proceedings against you, it was satisfied that there would be no prejudice to you and no 

injustice caused to either party by the proposed amendment being allowed.  
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Decision and reasons on submission of no case to answer 

 

Mr Meiland made a submission of no case to answer in respect of charges 21, 24, and 27. 

This submission was made under Rule 24(7) of the Rules in respect of charges 21, 24, 

and 27, and in the alternative, under Rule 24(8) of the Rules in respect of charge 27. 

 

In relation to this submission, Mr Meiland referred the panel to the two limbed test in R v 

Galbraith (1981) 73 Cr App R 124, and El Karout v NMC [2019].  

 

In relation to charge 21, Mr Meiland submitted that the first limb of Galbraith is engaged in 

that there is no evidence to support a charge of dishonesty. Mr Meiland told the panel that 

the more serious the charge alleged, the more cogent the evidence should be. He 

submitted that dishonesty is a very serious allegation and on the basis of all the evidence 

before the panel, there is no evidence of dishonesty whatsoever. Mr Meiland stated that at 

the time concerned in this charge, you were subject to direct supervision when 

administering medication. The circumstances of this supervision, as confirmed by 

Witnesses 2 and 4, were that the supervisor would be observing every part of the 

medication process and would check, and counter sign your entries made on patient MAR 

charts. Mr Meiland submitted that given these circumstances, it is very unlikely that you 

would make a dishonest entry or had the intention to dishonestly mislead anyone reading 

this entry. He submitted that the incorrect entry recorded on the MAR chart on 16 March 

2019 was a further act of incompetence and not dishonesty. He submitted that no 

reasonable panel would, on the basis of the evidence provided, find this fact proved and 

therefore there is no case to answer in respect of charge 21. 

 

With regard to charge 24, Mr Meiland submitted that the first limb of the Galbraith test is 

engaged. Mr Meiland referred the panel to Witness 5’s oral evidence who confirmed that 

although NSAs were qualified to carry out observations, the policy at the Home was that 

NSAs did not do so. Mr Meiland also stated that in Witness 6’s oral evidence, he 

confirmed that he was competent and qualified to perform observations, but his concern 

was due to the fact that he was an NSA. It was therefore submitted by Mr Meiland that 
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there is no evidence to support the charge that Witness 6 was not qualified to carry out 

observations on Patient D.  

 

In relation to charge 27, Mr Meiland submitted that the second limb of the Galbraith test is 

engaged. Mr Meiland submitted that although there is some evidence to find this charge 

proved, this evidence is ‘inherently weak and tenuous’. He stated that Witness 3’s witness 

statement was inconsistent with her oral evidence. In her witness statement, Witness 3 

sets out that she witnessed you making inappropriate comments to patients and gives 

examples, but in her oral evidence, could not recollect precisely which words were said. 

 

Mr Meiland further submitted that Witness 3’s evidence was unclear and vague as to the 

inappropriateness of any communications. He referenced Witness 3’s assertion that there 

was a ‘bit of a vibe’, which he said was not sufficient evidence upon which the panel could 

base an assessment of misconduct. For these reasons, Mr Meiland submitted that there is 

no case to answer in respect of charge 27.   

 

In respect of charge 21, Mr Harper submitted that there is some evidence to find this 

charge proved. He stated that whilst there are various explanations of why this incorrect 

entry was made on the MAR chart, there is sufficient evidence for a case to be made that 

you acted dishonestly. He also submitted that the panel should also consider charge 21 as 

the question of your dishonesty or otherwise might be easier to resolve after all the 

evidence had been heard.  

 

In relation to charge 24, Mr Harper submitted that there is sufficient evidence to make a 

finding on these facts. He submitted that both Witness 5 and Witness 6 state that Witness 

6 was not ‘permitted’ to carry out observations of patients. It was submitted by Mr Harper 

that whatever qualifications Witness 6 had achieved in the past, they were not sufficient in 

the specific environment in which he was working and with the particular patient for whom 

he was caring, to mean that he should have been asked by you to undertake 

observations. Mr Harper told the panel that if a broad interpretation of ‘qualified’ is taken, 
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that ‘goes beyond pieces of paper’, there is sufficient evidence to make a finding on these 

facts.  

 

In respect of charge 27, Mr Harper submitted that even if the panel consider that Witness 

3’s evidence is not sufficient to find this charge proved, such reasoning should not be used 

to abandon the charge at this stage. He submitted that the evidence from Witness 3 could 

only properly be assessed when tested against your own evidence.  

 

Mr Harper submitted that if found proved, your actions as alleged in this charge would 

amount to misconduct, given that they concerned unprofessional interactions with or about 

vulnerable patients. The appropriateness or otherwise of these interactions was a matter 

for the panel’s assessment.  

 

The panel took account of the submissions made by both parties and accepted the advice 

of the legal assessor. The legal assessor referred the panel to Rules 24(7), 24(8) and Rule 

30 of the Rules; Article 22(1)(a) of the ‘Nursing and Midwifery Order 2001’ (the Order); R v 

Galbraith (1981); Lavis v NMC [2014] EWHC 4083 (Admin), Roylance v GMC (No. 2) 

[2000] 1 AC 311, and Cohen v GMC [2008] EWHC 581 (Admin). 

 

The panel noted that the burden of proving the case at the facts stage rests upon the 

NMC. The standard of proof is to the civil standard, which is on the balance of 

probabilities. The panel also noted that there is no burden of proof at the impairment stage 

and that the decision is a matter for the panel’s professional judgment. The panel bore in 

mind that the Galbraith test can be properly adapted for regulatory proceedings by the 

panel asking itself the question ‘is there any evidence upon which a properly directed 

panel would find the alleged facts proved’.  

 

In relation to charge 21, the panel decided that there is no evidence under limb one to 

support the charge of dishonesty. The panel bore in mind the circumstances of the 

incident concerned in this charge. You were administering medication while you were 

subject to direct supervision. Having heard the evidence, the panel was of the view that 
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the circumstances of the direct supervision do not lend themselves to you being dishonest 

or forming any intention to deceive others. It also noted that Witness 4, who had been 

closely supervising you at the time, and provided the only direct first-hand evidence to the 

panel, had at no point made any suggestion during her evidence that she believed you 

were attempting to dishonestly conceal your error in recording a refusal on the MAR chart. 

The panel considered limb one of Galbraith to be engaged and that there was no case to 

answer in respect of charge 21.  

 

With regard to charge 24, the panel noted that Witness 6 stated in his evidence that he 

had previously carried out patient observations in other places of employment. It also bore 

in mind that Witness 6 was qualified to undertake observations, which he confirmed during 

his oral evidence. The panel had careful regard to the wording of charge 24, which is 

drafted in terms of Witness 6 not being ‘qualified to do so’. Given the clear evidence from 

Witness 6, the panel decided that limb one of Galbraith is engaged and that there is no 

evidence to support this charge.  

 

With respect to charge 27, whilst the panel noted that there is some evidence in relation to 

this charge, including Witness 3’s evidence in which she claims that you referred to 

patients in an inappropriate manner, this evidence is insufficient, at this stage, to find the 

facts of this charge proved. It was the view of the panel that this evidence was tenuous in 

that it was inconsistent. The panel noted that there were inconsistencies between Witness 

3’s oral and written evidence, particularly in relation to the actual words attributed to you. 

Further, her claims were not supported by any recorded formal complaint from a patient, 

any contemporaneous incident report, or any other evidence from any other of the six 

witnesses who were working at the Hospital at the time. Furthermore, the panel 

considered that the charge itself lacks specificity in that it does not plead any dates, any 

identifiable patients, any number of patients and, beyond the words ‘hearing voices’, any 

exact words used. In all of the above circumstances, the panel determined that there is no 

case to answer under the second limb of Galbraith in respect of charge 27.  
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In any event, the panel was also of the view that, even if it considered that Witness 3’s 

evidence was factually sufficient to support the charge, there was such uncertainty about 

the actual words or phrases that you were alleged to have used, that it would have been 

unable to make an assessment of whether your actions amounted to misconduct or not.  

 

Admission to charge 20a 

 

Mr Meiland informed the panel that, having heard the NMC evidence in relation to charge 

20a, you admit the charge.  

 

The panel therefore finds charge 20a proved by way of your own admission. 

 

Decision and reasons on application to amend charge 20b 

 

The panel heard an application from Mr Harper to amend charge 20b. He told the panel 

that charge 20b is a charge that is solely drafted in terms that your fitness to practise is 

impaired by reason of your misconduct. Mr Harper submitted that given the panel’s finding 

that there is no case to answer in respect of charge 21 and therefore no dishonesty, 

charge 20b should be considered in the alternative, under either misconduct or a lack of 

competence. Mr Harper referred the panel to the case of R (Vali) v General Optical 

Council [2011] EWC 310 (Admin).  

 

Mr Meiland did not object to this application.  

 

The panel accepted the advice of the legal assessor, who referred it to Rule 28 of the 

Rules. 

 

The panel decided to allow this amendment to charge 20b. Given its earlier finding that 

there is no case to answer in respect of charge 21 and therefore no dishonesty in relation 

to charge 20b, the panel decided that it would be fair and appropriate to consider charge 

20b at the impairment stage under misconduct or lack of competence.  
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Decision and reasons on facts  

 

In reaching its decision on the sole remaining charge, charge 25, the panel took into 

account all of the oral and statement evidence adduced in this case, together with the 

submissions made by Mr Harper and by Mr Meiland.  

 

The panel heard oral evidence from the following witnesses called on behalf of the NMC:  

 

 Witness 1: Director of Clinical Services at the 

Hospital 

 

 Witness 2: Charge Nurse at the Hospital 

 

 Witness 3: Staff Nurse at the Hospital 

 

 Witness 4: Agency Nurse at the Hospital 

 

 Witness 5: Manager at the Home  

 

 Witness 6: Agency Care Assistant at the Home 

 

The panel heard oral evidence from you under affirmation. 

 

The panel accepted the advice of the legal assessor.  

 

The panel considered the remaining disputed facts, that being charge 25, and made the 

following finding: 

   

Charge 25 

 

In or around April 2019, while employed at Beechcroft Manor Residential Home, you 



 24 

 

25. instructed Colleague A to administer medication to Patient D when Colleague A 

was not qualified to do so 

 

This charge is found NOT proved. 

 

The panel was aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that a fact will 

be proved if a panel is satisfied that it is more likely than not that the incident occurred as 

alleged. 

 

The panel noted that charge 25 is alleged to have occurred ‘In or around April 2019’. 

Witness 6 made a statement to the NMC on 8 February 2020 being some 9 months later. 

In his statement, Witness 6 could not recall the date of this allegation, save that it ‘may 

have been on a weekend’; makes no reference as to the type or form of the medication 

involved; stated ‘I do not think I wrote an incident report’; and further stated ‘I do not recall 

speaking with anyone at management level’.  

 

In oral evidence, Witness 6 could not remember which year this allegation occurred; the 

type of medication or its form (whether liquid or tablet); and the identity of the particular 

patient on that particular day. The panel noted that Witness 6 recalled some detail in his 

oral evidence after some two and a half years. However, this detail the panel would have 

expected to be in his statement made some nine months after the incident when his 

recollection would have been much fresher. For example, he told the panel that he 

‘collared’ you in person shortly after the incident and told the panel of your response when 

challenged.  

 

The panel in the absence of reliable evidence, noted that no incident report has been 

produced by the NMC. Such a contemporaneous document may have assisted the panel 

in assessing Witness 6’s evidence which was vague, both in his statement, and orally. 



 25 

However, in the absence of a contemporaneous document, the panel found Witness 6’s 

evidence to be unreliable.  

 

Furthermore, the panel bore in mind that you firmly deny that you ever instructed Witness 

6 to administer medication to Patient D. The panel had regard to the meeting minutes 

between you and Witness 5 dated 24 April 2019 which indicates that you have denied this 

fact very early on. During this meeting, when questioned about whether you gave Witness 

6 medication to administer to Patient D, you replied: ‘I don’t think I did who told you that?’.  

 

In the above circumstances, the panel determined that the NMC has not discharged its 

burden of proof on the balance of probabilities in relation to charge 25.  

 
Fitness to practise 

 

Having reached its determination on the facts, the panel went on to consider whether the 

facts found proved amount to a lack of competence and/or misconduct, and if so, whether 

your fitness to practise is currently impaired. Whilst there is no statutory definition of 

fitness to practise, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the public 

and to satisfy the wider public interest. Further, it bore in mind that there is no burden or 

standard of proof at this stage, and it has therefore exercised its own professional 

judgement. 

 

The panel adopted a two-stage process in its consideration. First, the panel must 

determine whether the facts found proved amount to a lack of competence and/or 

misconduct. Secondly, only if the facts found proved amount to a lack of competence 

and/or misconduct, the panel must decide whether, in all the circumstances, your fitness 

to practise is currently impaired as a result of that lack of competence and/or misconduct.  
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Submissions on misconduct and lack of competence 

 

Mr Harper invited the panel to take the view that the facts found proved in charges 13, 

20b, and 26 amount to misconduct. He referred to ‘The Code: Professional standards of 

practice and behaviour for nurses and midwives (2015)’ (the Code) and to specific 

paragraphs, which he submitted have been breached. Mr Harper submitted that your 

actions and omissions as found proved in these charges, exposed patients to a risk of 

serious harm and fell far short of the standard that would be expected of a registered 

nurse. 

 

Mr Harper submitted that your failings as set out in the lack of competence charges 

concern wide-ranging medication errors which were made repeatedly, even after 

assistance was put in place. Mr Harper submitted that your actions in this regard put 

patients at risk of serious harm and fell far short of the standard that would be expected of 

a registered nurse, so as to amount to a lack of competence.  

  

Mr Meiland told the panel that you accept your actions amount to a lack of competence. 

Mr Meiland submitted that this case is fundamentally a lack of competence case, and not 

a misconduct case. In relation to charges 13 and 20b, he submitted that, as there is 

nothing to differentiate them from the record keeping and medication administration 

failings as set out in the lack of competence charges, they do not relate to misconduct.  

 

Mr Meiland submitted that when assessing the seriousness of the incident in charge 26, 

which is a misconduct allegation, the panel should bear in mind the circumstances of your 

health at the time and the fact that there is no evidence of harm being caused to patients 

as a result of your shortcomings. He referred the panel to the case of R (on the application 

of Calhaem) v General Medical Council [2007] EWHC 2606 (Admin). Mr Meiland 

submitted that your actions as found proved in charge 26 is an example of a single 

negligent act which does not equate in the circumstances of your case to being 

‘particularly serious’ and therefore amounting to misconduct.  
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Submissions on impairment 

 

Mr Harper moved on to the issue of impairment and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. He referred the panel to 

the test formulated by Dame Janet Smith in the Fifth Shipman Report, which was 

approved by Mrs Justice Cox in the leading case of Council for Healthcare Regulatory 

Excellence v (1) NMC (2) Grant [2011] EWHC 927 (Admin) and submitted that the first 

three limbs are engaged. It was submitted by Mr Harper that your actions put patients at 

unwarranted risk of harm, have brought the nursing profession into disrepute, and have 

breached fundamental tenets of the nursing profession.  

 

Mr Harper submitted that your failings are wide-ranging and took place over a period of 

time, when assistance had been put in place (through a development plan and 

supervision). Mr Harper further submitted that there remains a risk of repetition as, 

although you have told the panel that you now have the appropriate coping mechanisms in 

place to [PRIVATE], these mechanisms are yet to be tested in a nursing role. Mr Harper 

submitted that a finding of current impairment is therefore necessary on the grounds of 

public protection.  

 

Mr Harper submitted that a finding of impairment was also in the public interest in order to 

declare and maintain proper standards and maintain public confidence in the nursing 

profession and in the NMC as regulator. 

 

Mr Meiland told the panel that you accept that you are currently impaired and that some 

restriction on your practice is required. Mr Meiland submitted that several factors should 

be considered. He submitted that you have provided a reflective piece which 

demonstrates your insight into the risks which your errors and failures caused to patients, 

as well as insight into your own health issues. He also told the panel that you have 

completed several hours of relevant certified training. 
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Mr Meiland submitted that your circumstances have changed since early 2019, particularly 

in terms of your health and personal life. He submitted that you have engaged fully with 

your regulator and these proceedings and accept that you are impaired. You have said 

that you would not be looking to secure a charge nurse role in the near future. Mr Meiland 

submitted that the reputation of the profession is not relevant in a lack of competence case 

and where health is a consideration.  

 

The panel accepted the advice of the legal assessor which included reference to a number 

of relevant judgments. These included: Roylance v General Medical Council (No 2), 

General Medical Council v Meadow [2007] QB 462 (Admin), Nandi v General Medical 

Council [2004] EWHC 2317 (Admin), R (on the application of Calhaem) v General Medical 

Council, Holton v General Medical Council [2006] EWHC 290 (Admin), Council for 

Healthcare Regulatory Excellence v (1) NMC (2) Grant, and Cohen v General Medical 

Council [2008] EWHC 581 (Admin). 

 

Decision and reasons on misconduct and lack of competence 

 

The panel first considered whether the facts found proved in charges 13 and 20b 

separately amount to misconduct or lack of competence. In making its decision, the panel 

took into account the context of these charges, in that you were working under a 

development plan with close supervision. The panel was of the view that whilst both of 

these charges involve material errors, these errors were part of a pattern of a lack of 

competence rather than incidents of misconduct.  

 

The panel considered that your practice of leaving the completion of MAR Charts until the 

end of a medication round was unlikely to be, for example, an attempt to save time, given 

that you were so closely supervised at the time. It concluded that it was likely that you 

thought such an approach was acceptable and that this spoke to a lack of understanding 

of safe medicine administration, rather than misconduct. Likewise, the error in recording a 

refusal on Patient Q’s MAR chart during a supervised medication round, instead of offering 

him the Diprobase cream, was, in the panel’s view, caused by your general lack of 
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competence in this pressurised and demanding clinical environment. The panel therefore 

decided to consider charges 13 and 20b as lack of competence charges. 

 

In coming to its decision as to whether charge 26 amounts to misconduct, the panel had 

regard to the case of R (on the application of Calhaem) v General Medical Council. The 

panel noted in Calhaem that the High Court held: 

  

‘Mere negligence does not constitute “misconduct” within the meaning of 

section 35C(2)(a) of the Medical Act 1983. Nevertheless, and depending upon 

the circumstances, negligent acts or omissions which are particularly serious 

may amount to “misconduct”. 

 

A single negligent act or omission is less likely to cross the threshold of 

“misconduct” than multiple acts or omissions. Nevertheless, and depending 

upon the circumstances, a single act or omission, if particularly grave, could 

be characterised as “misconduct”.’ 

 

It considered that although your conduct in this charge was a single act or omission, the 

circumstances of this incident are sufficiently serious (or grave) to warrant a finding of 

misconduct. The panel noted this charge relates to an acutely ill patient, whose care was 

your responsibility, as you were the nurse in charge. You have accepted that you should 

have monitored this patient more closely, given the choking incident the previous day. The 

panel heard from Witness 5 that the patient, who was elderly and could have deteriorated 

suddenly, should have had a significantly more frequent number of observations 

undertaken. In her written statement, Witness 5 stated: 

 

‘… the Registrant had administered Patient D’s first dose of her antibiotics that 

had been prescribed for a chest infection. The Registrant had not recorded 

any observations of Patient D until the afternoon, despite starting his shift at 

08:00…’ 
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The panel determined that your failure to seek help in obtaining a blood pressure reading 

put the patient at unwarranted risk of harm. Further, your failure to document any other 

observations (for example, temperature and oxygen saturation levels) meant that you put 

the patient at risk at the point of handover. The panel was of the view that your actions in 

charge 26 did fall significantly short of the standards expected of a registered nurse and 

were sufficiently serious so as to amount to misconduct.  

 

The panel next when on to consider the remainder of the charges found proved and 

whether they amount to lack of competence. The panel noted, in Holton, that professional 

performance is to be measured as against that expected of a reasonably competent nurse 

of the same grade in the position that you were actually fulfilling at the time of these 

allegations.  

 

The panel bore in mind that you have accepted your practice was below the standard that 

one would expect of a registered nurse and that your actions and/or omissions in these 

charges do demonstrate a lack of competence. The panel was of the independent and 

professional view that your errors in relation to the right patient, medication, dose, route, 

and documentation were serious. The panel also noted that these failings involved 

numerous incidents which took place over a period of approximately four months and 

whilst you had support mechanisms put in place. The panel therefore decided that your 

actions in charges 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 16, 17, 18, 19, 20a, 20b, 22 and 

23 amount to a lack of competence.   

 

In finding misconduct and lack of competence, the panel decided you breached the Code 

in respect of the following paragraphs:  

 

‘4  Act in the best interests of people at all times 

 To achieve this, you must:  

4.2 make sure that you get properly informed consent and document it 

before carrying out any action 
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6  Always practise in line with the best available evidence 

 To achieve this, you must:  

6.2 maintain the knowledge and skills you need for safe and effective 

practice 

 

8  Work co-operatively 

 To achieve this, you must:  

8.3 keep colleagues informed when you are sharing the care of 

individuals with other health and care professionals and staff 

8.5 work with colleagues to preserve the safety of those receiving care 

8.6 share information to identify and reduce risk 

 

10  Keep clear and accurate records relevant to your practice 

This applies to the records that are relevant to your scope of practice. It 

includes but is not limited to patient records. 

To achieve this you must: 

10.1 complete records at the time or as soon as possible after an event, 

recording if the notes are written some time after the event 

10.3 complete records accurately… 

13  Recognise and work within the limits of your competence 

 To achieve this, you must, as appropriate:  

13.1 accurately identify, observe and assess signs of normal or 

worsening physical and mental health in the person receiving care 

13.3 ask for help from a suitably qualified and experienced professional 

to carry out any action or procedure that is beyond the limits of your 

competence 

 

19  Be aware of, and reduce as far as possible, any potential for harm 

associated with your practice 

 To achieve this, you must, as appropriate:  
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19.1 take measures to reduce as far as possible, the likelihood of 

mistakes, near misses, harm and the effect of harm if it takes place 

 

20  Uphold the reputation of your profession at all times 

 To achieve this, you must, as appropriate:  

20.1 keep to and uphold the standards and values set out in the Code 

20.3 be aware at all times of how your behaviour can affect and 

influence the behaviour of other people’ 

 

Decision and reasons on impairment 

 

The panel next went on to decide if, as a result of your misconduct (in charge 26) and lack 

of competence, your fitness to practise is currently impaired. 

 

The panel bore in mind that nurses occupy a position of privilege and trust in society and 

are expected at all times to behave professionally. Patients and their families must be able 

to trust nurses with their lives and the lives of their loved ones. They must make sure that 

their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. 

 

In this regard the panel considered the judgment of Mrs Justice Cox in the case of CHRE 

v NMC and Grant in reaching its decision. In paragraph 74, she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not only 

whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold proper 

professional standards and public confidence in the profession would be 

undermined if a finding of impairment were not made in the particular 

circumstances.’ 
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In paragraph 76, Mrs Justice Cox referred to Dame Janet Smith's “test” which reads as 

follows: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

 

a) has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b) has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c) has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d) ...’ 

 

The panel found that as a result of the failings in your practice, patients were put at an 

unwarranted risk of serious harm. The panel also found that your actions and/or omissions 

breached the fundamental tenets of the nursing profession and therefore brought its 

reputation into disrepute. The panel therefore determined that the first three limbs of the 

Grant test were engaged in this case. 

 

In consideration of whether you have remedied your practice, the panel had regard to 

Cohen v GMC [2007] in which the Court set out three matters which are determinative of 

current impairment: 

 

‘(a) Whether the conduct that led to the charge(s) is easily remediable? 

(b) Whether it has been remedied? 



 34 

(c) Whether it is highly unlikely to be repeated?’ 

 

The panel carefully considered your evidence, your written reflective piece, and your 

training certificates. 

 

The panel considered that your misconduct and lack of competence are capable of 

remediation. However, the panel was of the view that you have not fully remedied your 

practice and that there remains a risk of harm if you were to practise unrestricted. Whilst 

you have developed some insight, such as that demonstrated through your reflective 

statement, this is limited in some respects. You accept your lack of competence and have 

good insight into how [PRIVATE] and personal circumstances impacted on your practice 

at the time of the allegations. However, the panel considered that you had not been able 

to explain fully how you would approach a medication round in the future so as to avoid 

the type of errors you have previously made. This was partly because the coping 

mechanisms that you have worked on have never been tested in practice as you have not 

worked in a nursing or care role since 2019. 

 

The panel therefore determined that there was not sufficient evidence before it to be 

satisfied that if you were faced with similar circumstances in the future, that you would act 

differently.  

 

The panel considered your training certificates and agreed that these demonstrate that 

you have completed some relevant training in areas of your practice that have caused 

concern. However, the panel was of the view that these were insufficient on their own to 

demonstrate that you are ready to return to unrestricted practice.  

 

The panel concluded that there remains a risk of repetition and that a finding of 

impairment is therefore necessary on the grounds of public protection.   

 

The panel determined that a finding of impairment on public interest grounds is also 

required. It considered that public confidence in the profession would be undermined if a 
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finding of impairment were not made in this case and therefore also finds your fitness to 

practise impaired on the grounds of public interest. 

 

Sanction 

 

The panel has considered this case carefully and decided to make a conditions of practice 

order for a period of 2 years with a review. The effect of this order is that your name on the 

NMC register will show that you are subject to a conditions of practice order and anyone 

who enquires about your registration will be informed of this order. 

 

Submissions on sanction 

 

Mr Harper submitted that taking no action or imposing a caution order would not be 

appropriate. He submitted that an order which does not restrict your practice in the specific 

areas of concern identified would not protect the public given the panel’s finding that there 

is an ongoing risk of harm.  

 

Mr Harper invited the panel to consider imposing a conditions of practice order. He 

referred the panel to the Sanctions Guidance (SG) which sets out a list of factors apparent 

when a conditions of practice order is appropriate. He outlined the factors which he 

submitted are relevant in this case. Mr Harper submitted that workable conditions can be 

formulated which would address the risks in this case, so as to protect the public. 

 

It was submitted by Mr Meiland that the following are mitigating circumstances in this 

case: 

 You have developed some insight, including insight into the risks posed to patients 

 You made wide-ranging admissions to the charges at an early stage in these 

proceedings 

 You have undertaken relevant training  

 [PRIVATE] 

 Your engagement and cooperation with the NMC 
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Mr Meiland invited the panel to consider imposing a conditions of practice order for a 

period of two years. He submitted that a conditions of practice order would strike a fair 

balance between adequately protecting the public and not disproportionately restricting 

your ability to practise. Mr Meiland outlined specific conditions which he invited the panel 

to consider. Mr Meiland submitted that a suspension order would be disproportionate 

given the panel’s findings in relation to your insight and that the concerns in this case are 

capable of remediation.  

 

Decision and reasons on sanction 

 

In reaching this decision, the panel has had regard to all of the evidence that has been 

adduced in this case and to the SG published by the NMC. The panel accepted the advice 

of the legal assessor. 

 

Having found your fitness to practise currently impaired, the panel went on to consider 

what sanction, if any, it should impose in this case. The panel has borne in mind that any 

sanction imposed must be appropriate and proportionate and, although not intended to be 

punitive in its effect, may have such consequences. The panel had careful regard to the 

SG. The decision on sanction is a matter for the panel independently exercising its own 

judgement. 

 

The panel took into account the following aggravating feature: 

 

 Your conduct put patients at risk of serious harm  

 

The panel also took into account the following mitigating features: 

 

 You have some insight which is capable of being further developed  

 You made early admissions to the significant majority of the charges 

 You have provided some evidence of relevant training 
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 [PRIVATE] 

 You have engaged with the NMC and these proceedings 

 

The panel first considered whether to take no action. The panel decided in the 

circumstances of your misconduct and lack of competence that taking no action would be 

wholly inappropriate.  

 

The panel next considered whether to impose a caution order. Having regard to its 

previous finding that there is an ongoing risk to the public, the panel was of the view that 

an order which does not restrict your practice would not be appropriate in that it would 

afford no protection to the public, nor would it address the wider public interest.  

 

The panel next considered whether placing conditions of practice on your registration 

would be a sufficient and appropriate response. The panel bore in mind that any 

conditions imposed must be relevant, proportionate, workable and measurable. The panel 

took into account the SG, which sets out a list of factors apparent where a conditions of 

practice order is appropriate. It decided that the following factors are relevant in this case: 

 

 No evidence of harmful deep-seated personality or attitudinal problems; 

 Identifiable areas of the nurse or midwife’s practice in need of assessment 

and/or retraining; 

 No evidence of general incompetence; 

 Potential and willingness to respond positively to retraining; 

 Patients will not be put in danger either directly or indirectly as a result of 

the conditions; 

 The conditions will protect patients during the period they are in force; and 

 Conditions can be created that can be monitored and assessed. 

 

The panel determined that it would be possible to formulate appropriate and workable 

conditions which would address the failings highlighted in this case, as well as sufficiently 

protect the public. Having regard to the fact that you have already undergone some 
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training and have provided a reflective statement, the panel considered that you would be 

willing to comply with conditions of practice. Balancing all of these factors, the panel 

determined that that the appropriate and proportionate sanction is that of a conditions of 

practice order. 

 

The panel was of the view that to impose a suspension order would be disproportionate 

and would not be a reasonable response. The panel noted that this is, for the most part, a 

lack of competence case, and therefore permitting you to return to practice with restriction 

would be the most appropriate course of action. The misconduct charge found proved 

related to a specific area of practice that could also be addressed through a conditions of 

practice order.  

 

It was the view of the panel that a conditions of practice order would be sufficient to 

protect the public and satisfy the public interest. It considered that a conditions of practice 

order would mark the importance of maintaining public confidence in the profession and 

will send to the public and the profession a clear message about the standards of practice 

required of a registered nurse. 

 

In formulating the below conditions of practice, the panel bore in mind that the conditions 

should be no more restrictive than necessary to protect the public and uphold confidence 

in the nursing profession. 

 

The panel determined that the following conditions are appropriate and proportionate: 

  

‘For the purposes of these conditions, ‘employment’ and ‘work’ mean any 

paid or unpaid post in a nursing, midwifery or nursing associate role. Also, 

‘course of study’ and ‘course’ mean any course of educational study 

connected to nursing, midwifery or nursing associates. 
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1. You must ensure that you are directly supervised by another 

registered nurse at any time you are managing, administering or 

recording medication.  

 

2. You must ensure that you are working on the same shift as, but not 

necessarily directly observed by, another registered nurse at all 

times. 

 
3. You will send your case officer evidence that you have successfully 

completed 20 supervised medicine rounds of which a minimum of 

five must have been supervised by a nurse of band 6 or above. 

 

4. You must work with your line manager to create a personal 

development plan (PDP). Your PDP must address the concerns 

about medication management in terms of the ‘Seven Rs’ identified in 

your reflective statement (right patient, right medication, right dose, 

right route, right time, right reason and right documentation). You 

must: 

 Send your case officer a copy of your PDP within six weeks of 

starting employment as a registered nurse   

 Meet with your line manager at least every two weeks to discuss your 

progress towards achieving the aims set out in your PDP. 

 Send your case officer a report from line manager before any review 

hearing. This report must show your progress towards achieving the 

aims set out in your PDP. 

 

5. You must keep the NMC informed about anywhere you are working 

by:  

a) Telling your case officer within seven days of 

accepting or leaving any employment. 
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b) Giving your case officer your employer’s contact 

details. 

 

6. You must keep the NMC informed about anywhere you are studying 

by:  

a) Telling your case officer within seven days of 

accepting any course of study.  

b) Giving your case officer the name and contact details 

of the organisation offering that course of study. 

 

7. You must immediately give a copy of these conditions to:  

a) Any organisation or person you work for.  

b) Any agency you apply to or are registered with for 

work.  

c) Any employers you apply to for work (at the time of 

application). 

d) Any establishment you apply to (at the time of 

application), or with which you are already enrolled, 

for a course of study.  

e) Any current or prospective patients or clients you 

intend to see or care for on a private basis when you 

are working in a self-employed capacity 

 

8. You must tell your case officer, within seven days of your becoming 

aware of: 

a) Any clinical incident you are involved in.  

b) Any investigation started against you. 

c) Any disciplinary proceedings taken against you. 
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9. You must allow your case officer to share, as necessary, details 

about your performance, your compliance with and / or progress 

under these conditions with: 

a) Any current or future employer. 

b) Any educational establishment. 

c) Any other person(s) involved in your retraining 

and/or supervision required by these conditions 

 

Whilst the panel acknowledges that the direct supervision as set out in condition 1 is 

onerous, it considered that a condition which merely required you to be supervised until 

signed off as competent by another nurse, as suggested by Mr Meiland, is insufficient 

given the nature and extent of your lack of competence in medicines management, 

administration and recording. The panel decided that a more structured and formal 

assessment of your competence, over a period of time, is necessary at this stage. In 

relation to condition 3, upon you providing the satisfactory evidence, a reviewing panel 

may lift the direct supervision restriction in condition 1.  

 

The panel decided to make this conditions of practice order for a period of two years in 

order to give you sufficient time to secure a nursing role and comply with these conditions.   

 

Before the order expires, a panel will hold a review hearing to see how well you have 

complied with the order. At the review hearing the panel may revoke the order or any 

condition of it, it may confirm the order or vary any condition of it, or it may replace the 

order for another order. 

 

Any future panel reviewing this case would be assisted by: 

 

 Evidence of any formal structured training in regard to medicines 

management, administration and record keeping 

 A reflective piece which addresses the areas of concern identified within 

your PDP 
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 Testimonials and references from any employer, but particularly in a care 

setting 

 Your continued engagement with the NMC, including your attendance at 

the next review hearing 

 

This will be confirmed to you in writing. 

 
Interim order 

 

As the conditions of practice order cannot take effect until the end of the 28-day appeal 

period, the panel has considered whether an interim order is required in the specific 

circumstances of this case. It may only make an interim order if it is satisfied that it is 

necessary for the protection of the public, is otherwise in the public interest or in your own 

interests until the conditions of practice order takes effect. The panel heard and accepted 

the advice of the legal assessor.  

 

Submissions on interim order 

 

The panel took account of the submissions made by Mr Harper who invited it to make an 

interim conditions of practice order in the same terms as the substantive conditions of 

practice order for a period of 18 months to cover the 28-day appeal period. He submitted 

that this order is necessary to protect the public and address the public interest. 

 

Mr Meiland did not object to this application. 

 

Decision and reasons on interim order  

 

The panel was satisfied that an interim order is necessary for the protection of the public 

and is otherwise in the public interest. The panel had regard to the seriousness of the 

facts found proved and the reasons set out in its decision for the substantive order in 

reaching the decision to impose an interim order.  
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The panel concluded that the only suitable interim order would be that of a conditions of 

practice order, as to do otherwise would be incompatible with its earlier findings. The 

conditions for the interim order will be the same as those detailed in the substantive order 

for a period of 18 months to allow sufficient time for any appeal.  

 

If no appeal is made, then the interim conditions of practice order will be replaced by the 

substantive conditions of practice order 28 days after you are sent the decision of this 

hearing in writing. 

 

That concludes this determination. 

 

 

 

 
 
 


