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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

 

13 – 31 January 2020: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

15 February – 2 March 2021: Virtual Hearing 

6 – 7 April 2021: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

19 May 2021: Virtual Hearing 

5 – 16 July 2021: Clarion Cedar Court Bradford Hotel, Mayo Avenue, Rooley Lane, 

Bradford, BD5 8HW 

19 – 22 July 2021: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

1 September 2021: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

11 – 22 October 2021: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

1 – 3 November 2021: NMC, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

 

Name of registrant: Kathryn Ann Jennings 
 
NMC PIN:  85F0891E  
 
Part(s) of the register: Sub Part 1–RN1: Adult Nurse  

 (1 December 1988) 

 RM: Midwife (17 September 1990) 

  
Area of Registered Address: West Yorkshire 
 
Type of Case: Misconduct 
 
Panel Members: Mary Monnington (Chair, Registrant member) 

Laura Wallbank (Registrant member) 

Linda Redford (Lay member) 

 
Legal Assessor: Nigel Ingram  
 
Panel Secretary: Catherine Acevedo (January 2020) 

 Caroline Pringle (February – November 2021) 



 2 

 
Mrs Jennings: Present and represented by Megan Fletcher-

Smith, counsel instructed by Clifford Johnston 

& Co Solicitors 

 

Registrant A: Present and represented by Laura Bayley, 

counsel instructed by Thompsons Solicitors 

 

Registrant B: Present and represented by Wafa Shah, 

counsel instructed by Thompsons Solicitors 

 
Registrant C: Present and represented by Neil Guest (13 – 

15 January 2020) and Jason Cross (22 

January 2020 onwards), counsel instructed by 

Robert Lizar Solicitors 

 
Registrant E: Present and represented by Darren Snow, 

counsel instructed by Thompsons Solicitors 

 
Nursing and Midwifery Council: Represented by Christopher Harper, counsel 

instructed by the NMC 

 
No case to answer: 7 and 8 
 
Facts proved by admission: 2, 3, 4.1, 4.3, 5 and 6 
 
Facts proved: 1, 4.2, 4.4 and 9 
 
Facts not proved: None 
 
Fitness to practise: Impaired 
 
Sanction: Caution order (2 years) 
 
Interim Order: N/A 
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Details of charge as amended  

 

That you, while employed by the Mid Yorkshire Hospitals NHS Trust as a Band 7 

Midwife acting as the Shift Coordinator during a night shift on 26-27 November 2013 at 

the Pinderfields Hospital;  

 
1. Inappropriately allocated the care of Patient A to Colleague A and/or did not ensure 

Colleague A had appropriate support to care for Patient A and/or Baby A. (proved) 

 

2. Did not ensure that you were aware of the full extent of Patient A's labour upon 

taking over responsibility of the Ward (admitted) 

 
3. Did not review the CTG when it was reported to you as pathological [suspicious] at 

around 19:35  (admitted but not misconduct) 

 
4. At approximately 01:00 you;  

4.1 Did not identify deep variable decelerations on the CTG (admitted but does 

not amount to misconduct) 

4.2 Did not recognise uterine hyper stimulation  (proved) 

4.3 Did not stop or reduce Syntocinon (admitted) 

4.4 Incorrectly recorded that contractions were 5 in every 10 minutes  (proved) 

 

5. At approximately 01:27, did not seek urgent assistance from the registrar following 

the decelerations in the fetal heart rate (admitted but does not amount to 

misconduct) 

 

6. At approximately 02:20, did not ensure that a crash call was made for immediate 

assessment and urgent medical review (admitted but does not amount to 

misconduct) 

 

7. At approximately 02:22, inappropriately left Patient A with Colleague A in order to 

get the registrar (no case to answer) 



 4 

 

8. By approximately 02:50, had not ensured that the neonatal crash team were 

summoned in advance of the delivery {no case to answer) 

 

9. Your actions contributed to significant harm of Baby A. (proved) 

 
And in light of the above your fitness to practice is impaired by reason of your 

misconduct.  

 

Background 

The allegations in this case arise from an incident which took place on 26 and 27 

November 2013 at Pinderfields Hospital, which is part of Mid Yorkshire Hospitals NHS 

Trust. 

 

Patient A was pregnant. On 20 November 2013 she was admitted to Pinderfields 

Hospital for an induction of labour. She remained on the Antenatal Unit for six days, 

during which time there were five attempts to induce her labour. 

 

Eventually Patient A began having contractions and she was moved to the Labour Ward 

(‘the Ward’) at 07:10 on 26 November 2013. Upon her admission to the Ward she was 

categorised as a high-risk patient. While on the Ward Patient A and her baby were 

monitored using a cardiotocography (‘CTG ‘) machine. A CTG measures the fetal heart 

rate and uterine contractions and is used to monitor the baby for any signs of distress. 

 

Patient A entered the second stage of labour in the early hours of 27 November 2013 

and her baby was born at 2:48 that morning. Baby A was born in a poor condition and 

required extensive resuscitation. He was transferred to a nearby neonatal unit where 

treatment was later withdrawn. He died on 30 November 2013. 
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You were the shift co-ordinator for the night shift of 26/27 November 2013. Your case is 

being heard together with four other registered midwives who were involved in the care 

of Patient A from 26 – 27 November 2013. 

 

Registrant A was on duty for the night shift of 26/27 November 2013 and took over the 

care of Patient A at approximately 19:45 on 26 November.  

 

Registrant B was Patient A’s allocated midwife for the day shift of 26 November 2013.  

 

Registrant C was the shift co-ordinator for the day shift on 26 November 2013.  

 

Registrant E was on duty for the night shift of 26/27 November 2013.  

 

The allegations against you and the other midwives in this case relate to alleged missed 

opportunities to identify and appropriately manage concerns about Patient A’s labour 

and Baby A’s wellbeing.  

 

Decision and reasons on application to amend the charges 

The panel heard three applications made by Mr Harper on behalf of the Nursing and 

Midwifery Council (NMC), to firstly amend the wording of charge 1 in Registrant B’s 

charges, secondly, charge 8 in Mrs Jennings charges and thirdly, charges 5.2, 6.1 and 

8.1 in Registrant A’s charges.   

 

The proposed amendment of charge 1 in Registrant B’s schedule of charge, was to 

change ‘women in labour’ to ‘high risk women’. It was agreed by Mr Harper and Ms 

Shah, on Registrant B’s behalf, that the proposed amendment would provide clarity and 

more accurately reflect the evidence. 

 

Original charge 

“Did not escalate that you were caring for two women in labour at the same time” 
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Proposed amendment  

“Did not escalate that you were caring for two high risk women at the same time” 

 

The proposed amendment of charge 8 in Mrs Jennings’ schedule of charge, was to 

change ‘At’ to ‘By’. It was agreed by Mr Harper and Ms Fletcher, on Mrs Jennings’ 

behalf, that the proposed amendment would provide clarity and more accurately reflect 

the evidence. 

 

Original charge 

“At approximately 02:50, did not ensure that the neonatal crash team were 

summoned in advance of the delivery” 

 

Proposed amendment 

“By approximately 02:50, did not ensure that the neonatal crash team were 

summoned in advance of the delivery” 

 

The proposed amendment of charges 5.2 and 6.1 in Registrant A’s schedule of charge, 

was to change “categorised” to “described”. The proposed amendment of charge 8.1 

was to change “classified” to “described”. It was agreed by Mr Harper and Ms Bayley, 

on Registrant A’s behalf, that the proposed amendment would provide clarity and more 

accurately reflect the evidence. 

 

Original charge 5.2 

“Incorrectly categorised Patient A’s CTG as reassuring” 

 

Proposed amendment 

“Incorrectly described Patient A’s CTG as reassuring” 

 

Original charge 6.1 

“Incorrectly categorised Patient A’s CTG trace as "reassuring"” 
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Proposed amendment 

Incorrectly described Patient A’s CTG trace as "reassuring" 

 

Original charge 8.1 

“incorrectly classified Patient A's CTG trace as "reassuring"” 

 

Proposed amendment 

“incorrectly described Patient A's CTG trace as "reassuring"” 

 

The panel accepted the advice of the legal assessor that Rule 28 of the Rules states: 

 

28. (1) At any stage before making its findings of fact, in accordance with rule 

24(5) or (11), the Investigating Committee (where the allegation relates to a 

fraudulent or incorrect entry in the register) or the Fitness to Practise Committee, 

may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice.  

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

 

The panel was of the view that such amendments, as applied for, were in the interests 

of justice. The panel was satisfied that there would be no prejudice to Registrant B, Mrs 

Jennings and Registrant A and no injustice would be caused to any parties by the 

proposed amendments being allowed. It was therefore appropriate to allow the 

amendments, as applied for, to ensure clarity and accuracy. 
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Further decision and reasons on application to amend the charges 

The panel heard three applications made by Mr Harper, firstly, to amend the wording of 

charge 8 in Mrs Jennings’ charges, secondly, charge 1 in Registrant C’s charges and 

thirdly charge 16 in Registrant A’s charges. 

 

The proposed amendment of charge 8 in Mrs Jennings’ schedule of charge, was to 

change ‘did not ensure’ to ‘had not ensured’. It was agreed by Mr Harper and Ms 

Fletcher, on Mrs Jennings’ behalf, that the proposed amendment would provide clarity 

and more accurately reflect the evidence. 

 

Original charge 

“At approximately 02:50, did not ensure that the neonatal crash team were 

summoned in advance of the delivery” 

 

Proposed amendment 

“By approximately 02:50, had not ensured that the neonatal crash team were 

summoned in advance of the delivery” 

 

The proposed amendment of charge 1 in Registrant C’s schedule of charge, was to 

change ‘two patients in labour’ to ‘the care of another patient as well’. It was agreed by 

Mr Harper and Mr Guest, on Registrant C’s behalf, that the proposed amendment would 

provide clarity and more accurately reflect the evidence. 

 

Original charge 

“Did not ensure appropriate care of Patient A by allocating Colleague B two 

patients in labour or by escalating the situation to senior management” 

 

Proposed amendment 

““Did not ensure appropriate care of Patient A by allocating Colleague B the care 

of another patient as well or by escalating the situation to senior management” 
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The proposed amendment of charge 16 in Registrant A’s schedule of charge, was to 

remove “caused and/or” and “the”. It was agreed by Mr Harper and Ms Bayley, on 

Registrant A’s behalf, that the proposed amendment would provide clarity and more 

accurately reflect the evidence. 

 

Original charge  

“Your actions caused and/or contributed to the significant harm of Baby A” 

 

Proposed amendment 

“Your actions contributed to significant harm of Baby A” 

 

The panel accepted the advice of the legal assessor that Rule 28 of the Rules states: 

 

28. (1) At any stage before making its findings of fact, in accordance with rule 

24(5) or (11), the Investigating Committee (where the allegation relates to a 

fraudulent or incorrect entry in the register) or the Fitness to Practise Committee, 

may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice.  

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

 

The panel was of the view that such amendments, as applied for, were in the interests 

of justice. The panel was satisfied that there would be no prejudice to Mrs Jennings, 

Registrant C and Registrant A and no injustice would be caused to any parties by the 
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proposed amendments being allowed. It was therefore appropriate to allow the 

amendments, as applied for, to ensure clarity and accuracy. 

 

Application to remove the witness statements of Mr 4 

The panel heard an application made by the NMC to remove Mr 4’s statements. 

 

All the representatives agreed to the application for the removal of Mr 4’s witness 

statements from the panel’s witness statement bundle.  

 

In these circumstances, the panel determined, in light of the fact that Mr 4 will be giving 

evidence next week, to accept the application made by the NMC to remove his 

statements from the bundle. 

 

Given that this was an agreed application, the panel did not think it necessary to review 

any other material at this time. 

 

Application to exclude evidence  

The panel was asked by the NMC to redact the sentence, “The obstetric 

misinterpretation of the CTG at this time is likely to have influenced the midwives’ 

objectivity in their subsequent observations” from paragraph 3.3 of Mr 1’s expert report. 

 

This application was opposed by counsel for all the registrants.  

 

It is the decision of the panel that this sentence should be redacted (excluded). This 

decision is based on the fact that this witness is seeking to give a highly subjective 

judgement illustrated by the phrasing “is likely to” and would appear to be outside of his 

area of clinical expertise. The panel did note that in his statement he was invited to 

comment on cause and contribution of the midwives, but in the panel’s view this does 

not mean that this comment therefore becomes admissible. 
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The hearing went part-heard on 31 January 2020 and resumed as a virtual hearing 

on 15 February 2021.  

 

2 March 2021 

On 2 March 2021 the parties proposed a number of case management directions to 

facilitate the smooth running of the hearing when it next resumes in July 2021.  

The panel approved these directions, which are as follows: 

1. Counsel for the registrants are to serve defence bundles on the NMC by 23 June 

2021; 

2. These defence bundles are to be provided to the panel by 28 June 2021, 

together with the panel’s papers and transcripts from the hearing so far.  

 

The panel was also reminded that the NMC and the defence had had preliminary 

discussions about holding the next stage of the hearing in Sheffield. Ms Bayley, on 

behalf of all of the registrants, expressed a view that Sheffield would be no more 

convenient for the registrants than London, and that their preference would be for the 

hearing to be held at a venue in Wakefield.  

 

The hearing went part-heard on 2 March 2021. The panel resumed in camera on 6 

and 7 April 2021 to conclude its deliberations on the application of no case to 

answer. It handed down the following decision on 7 April 2021: 

 

Application of no case to answer 

Ms Fletcher, on your behalf, made an application that there was no case to answer 

under Rule 24(7) in respect of charges 1, 3, 4.4, 7, 8 and 9. She made a further 

application under Rule 24(8) in respect of charges 2, 3, 4.1, 4.2, 4.3, 5, 6, 7, 8 and 9 on 

the basis that, regardless of whether there is a case to answer on the facts, these 

charges would not be capable of supporting a finding of misconduct. Ms Fletcher further 

invited the panel to consider, upon the conclusion of its consideration of these 

applications, whether there is a case to answer on misconduct and current impairment 
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of fitness to practise, in accordance with Rule 24(8). Ms Fletcher provided written 

submissions in support of her applications. 

 

Mr Harper also provided written submissions, in which he set out the NMC’s response 

to Ms Fletcher’s submissions on each charge.  

 

The panel accepted the advice of the legal assessor who advised the panel to adopt a 

two stage process; first to consider the applications made in relation to facts under Rule 

24(7), and then to consider any remaining charges and admissions in relation to Rule 

24(8).  

 

In relation to the application of no case to answer on the facts, the legal assessor 

referred the panel to the case of R v Galbraith [1981] 1 WLR 1039. In relation to the 

application of no case to answer on impairment, the legal assessor referred the panel to 

the cases of Roylance v GMC (No 2) [2000] 1 AC 311, Calhaem v GMC [2007] EWHC 

2606 (Admin) and CHRE v Grant [2004] EWHC 927 (Admin).   

 

The panel first considered the application under Rule 24(7). In reaching its decision, the 

panel made an initial assessment of all the evidence that had been presented to it at 

this stage. The panel was solely considering whether sufficient evidence had been 

presented, such that it could find the facts proved and whether you had a case to 

answer.  

 

The panel decided that there was no case to answer on the facts in relation to charges 

7 and 8. It decided that there was a case to answer on all of the remaining charges.   

 

The reasons for its decision in relation to each charge are set out below. 

 

Charge 1 – case to answer 

1. Inappropriately allocated the care of Patient A to Colleague A and/or did not 

ensure Colleague A had appropriate support to care for Patient A and/or Baby A.  
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The panel noted that this charge had two alternative limbs. It first considered the no 

case to answer application in relation to ‘inappropriately allocating the care of Patient A 

to Colleague A’. It was not disputed that Patient A was a very high risk woman. It was 

also not disputed that Colleague A was a newly qualified midwife who was supposed to 

be supernumerary for that shift. It was her first night shift, she had not cared for a 

woman in the second stage of labour independently as a qualified midwife, and she had 

not completed her K2 CTG training. The panel had heard evidence from Ms 2, Ms 3 and 

Ms 4 that this combination of factors meant that allocating Colleague A to the care of 

Patient A was an inappropriate allocation. The panel therefore considered that that 

there was evidence at this stage to support this charge and, accordingly, there 

remained a case to answer.  

 

The panel then moved on to consider the second part of the charge ‘did not ensure 

Colleague A had appropriate support to care for Patient A and/or Baby A’. The panel 

considered that it had evidence from Ms 2’s witness statement and Ms 3’s expert report 

that you did not ensure that Colleague A had appropriate support to care for Patient A, 

given her lack of experience. The panel noted Ms Fletcher’s submissions that Colleague 

A’s preceptorship mentor was on duty at the relevant time, but considered that, as 

Colleague A’s preceptorship programme had not yet started, there remained a case to 

answer that you had failed to ensure that Colleague A had appropriate support to care 

for Patient A and/or Baby A.  

 

Charge 3 – case to answer in relation to amended charge 

3. Did not review the CTG when it was reported to you as pathological at around 19:35  

 

The panel noted that the evidence before it suggested that Patient A’s CTG had been 

classed as ‘suspicious’ at 19:30. At 19:35 a discussion took place between Registrant A 

and an obstetric registrar. There is nothing in Patient A’s records to suggest that you 

were made aware of the state of Patient A’s CTG as this time however, according to 
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Registrant A’s response to the NMC Case Examiners, she made you aware of the 

suspicious CTG at approximately 19:35. 

 

The panel noted that charge 3 specifically alleges that you did not review the CTG when 

it was reported to you as pathological at 19:35. However, all of the evidence presented 

to the panel so far suggests that the CTG had been classified as suspicious at this time.  

 

However, the panel considered that the misconduct behind charge 3 was your alleged 

failure to review an abnormal CTG, irrespective of its classification. This is the basis on 

which the NMC has put its case, and on which witnesses have been questioned on your 

behalf.  The panel bore in mind that its overarching duty was to protect the public. The 

panel considered that it would be failing in this duty if it allowed a charge to fail on a 

technicality, where there was evidence which could support the merit and misconduct of 

the charge, if not the precise wording.  

 

The panel therefore decided, of its own volition, to amend charge 3 to read ‘Did not 

review the CTG when it was reported to you as suspicious at around 19:35’. The panel 

considered that this amendment could be made without injustice as at this stage your 

case appears to be that no report was made to you at all, and all witnesses have been 

questioned on this basis.  

 

The panel therefore decided to amend the charge and find that there remains a case to 

answer. 

 

Charge 4.4 – case to answer 

4. At approximately 01:00 you; 

4.4.  incorrectly recorded that contractions were 5 in every 10 minutes  

 

The panel noted that there was evidence in Patient A’s notes that you were in the room 

assessing Patient A at approximately 01:00 as there is a dated and signed entry in her 

records made by you at this time. This entry includes an observation that Patient A’s 
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temperature was 38°C. The panel also had a copy of Patient A’s partogram. On this 

document there is an entry at 01:00 which records Patient A’s temperature as 38°C and 

her contractions as being 5 in every 10 minutes. This entry is not signed however the 

panel was of the view that at this time the evidence before the panel would support the 

suggestion that you wrote the entry.  

 

The panel considered that, if it were to draw this inference, then the charge could be 

capable of proof. It therefore decided that there remains a case to answer in respect of 

charge 4.4  

 

Charge 7 – no case to answer 

7. At approximately 02:22, inappropriately left Patient A with Colleague A in order to 

get the registrar 

 

The panel accepted Ms Fletcher’s submission that there was no case to answer in 

respect of this charge. The evidence before the panel from the NMC witnesses was that 

another midwife had been present in the room with Colleague A when you left the room, 

so Colleague A was not left by herself. Further, you left the room for only two minutes 

before returning with help from the appropriate teams. 

 

Ms 3 concluded in her expert report that you acted ‘in accordance with any reasonable 

body of competent midwives’. Ms 2 also conceded in cross-examination that it would 

not be inappropriate for a senior midwife to leave the room ‘if the people that she needs 

are just the other side of the door and all she is doing is gathering them up’.  

 

In these circumstances, the panel concluded that the NMC had failed to establish that 

your leaving the room at 02:22 had been inappropriate. Accordingly, there is no case to 

answer in relation to charge 7. 

 

Charge 8 – no case to answer 
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8.  By approximately 02:50, had not ensured that the neonatal crash team were 

summoned in advance of the delivery 

 

The panel accepted Ms Fletcher’s submission that there was no case to answer in 

respect of this charge. The evidence before the panel confirmed that the paediatric SHO 

was in the room by 02:25. Ms 3 confirmed in her evidence that it was good practice to 

call the paediatric SHO when an emergency arose and that the neonatal crash team 

were present at the time of Baby A’s delivery. The Trust’s serious incident root cause 

analysis confirmed that resuscitation was initiated immediately and there were no 

concerns relating to the care of Baby A following his birth. Mr 1, Consultant 

Neonatologist and expert witness, also confirmed in his evidence that the care of Baby 

A immediately after his birth was not in any way lacking.  

 

The panel therefore concluded that there was insufficient evidence to support charge 8 

and, accordingly, there is no case to answer.  

 

Charge 9 – case to answer 

9. Your actions contributed to significant harm of Baby A.  

 

The panel considered that the NMC had produced sufficient evidence to support the 

charge at this stage. In particular, in his report Mr 1 expresses the opinion that ‘Kathryn 

Jennings’ practice at 01.00 hours and beyond was directly causally linked to the loss of 

life of Baby A.’ The panel considered that, if it accepted this evidence, then charge 9 

could be capable of proof. Accordingly, there remains a case to answer in respect of 

charge 9.  

 

Having considered Ms Fletcher’s application under Rule 24(7), the panel moved on to 

consider whether you had a case to answer on the issues of misconduct and 

impairment in respect of the remaining charges, which are as follows: 
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1. Inappropriately allocated the care of Patient A to Colleague A and/or did not ensure 

Colleague A had appropriate support to care for Patient A and/or Baby A.  

 

2. Did not ensure that you were aware of the full extent of Patient A's labour upon 

taking over responsibility of the Ward  

 
3. Did not review the CTG when it was reported to you as suspicious at around 19:35  

 
4. At approximately 01:00 you;  

 

4.1 Did not identify deep variable decelerations on the CTG  

4.2 Did not recognise uterine hyper stimulation  

4.3 Did not stop or reduce Syntocinon  

4.4 Incorrectly recorded that contractions were 5 in every 10 minutes  

 

5. At approximately 01:27, did not seek urgent assistance from the registrar following 

the decelerations in the fetal heart rate  

 

6. At approximately 02:20, did not ensure that a crash call was made for immediate 

assessment and urgent medical review 

 

7. … 

 

8. …  

 

9. Your actions contributed to significant harm of Baby A.  

 
In reaching its decision, the panel made an initial assessment of all the evidence that had 

been presented to it at this stage. The panel was solely considering whether, if the 

charges above were found proved, they would be capable of amounting to misconduct and 

a finding of current impairment.  
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The panel noted that the NMC had made no positive submissions in respect of charge 6 in 

relation to misconduct. However, the panel had regard to the guidance in Calhaem, 

particularly the guidance that a single act or omission is less likely to cross the threshold of 

“misconduct” than multiple acts or omissions and while failures may not, in isolation, 

constitute misconduct, they can form part of a wider picture relevant to misconduct. With 

this in mind, the panel considered the charges both jointly and severally at this stage. 

 

It noted that, if found proved, the remaining charges represented a situation where you, as 

the labour ward coordinator, allocated a supernumerary midwife to a high risk woman, 

misinterpreted a CTG, did not escalate to a registrar and contributed to the significant 

harm of Baby A.  

 

The panel considered that such failings, if found proved, breached several aspects of the 

NMC Code of Conduct 2008 and would be sufficiently serious to support a finding of 

misconduct.  

 

The panel then moved on to consider whether you had a case to answer on impairment. 

The panel was mindful that, if it found misconduct based on the above charges, then it 

would also be possible that it could find that limbs (a), (b) and (c) of the Grant test had 

been engaged in the past.  

 

In terms of any future risk of repetition, the panel was aware that you have continued to 

work for the Trust in managerial roles and, since June 2016, you have held the position of 

Maternity Outpatients Manager. In addition, you undertook a development programme 

between 16 October 2017 and 12 January 2018 which included CTG-focused work. The 

panel had sight of a reflective piece regarding your return to work and some limited 

reflective observations in correspondence with the NMC. However, the panel considered 

that the evidence it had of your remorse, insight and remediation was, at this stage, 

untested and lacked the detail that may be required to satisfy the panel that you do not 

pose a risk of harm to the public in the future. It therefore concluded that there remained a 

case to answer on impairment and refused the application under Rule 24(8). 



 19 

 

Case Management Hearing – 19 May 2021 
 
The panel reconvened remotely on 19 May 2021 for a case management hearing to 

decide the location/venue of the July hearing dates.  

 

Registrant B, Registrant D and Registrant E were present and represented by Ms Shah. 

 

Registrant C was present and represented by Mr Worden. 

 

Registrant A was not present but was represented by Ms Bayley. 

 

Mr Harper was present for the NMC. 

 

The following questions were circulated amongst the panel and parties prior to the 

hearing: 

1. To conclude the facts stage would it be possible for any of it to be heard 

virtually?  

2. Alternatively would all parties be amenable to having the hearing based in 

London and those who wish to attend remotely can do so? Or would those who 

are unable to attend the hearing in Wakefield be able to attend virtually? 

3. Could we come to a compromise on location that would allow all parties to attend 

the hearing physically, if it cannot be heard virtually?  

4. When facts conclude, and if the next stage is reached, would parties have any 

objections to having a panel member substituted? Our guidance allows for 

substitution of panel members for appropriate reasons. 

5. Any other suggestions to allow for these long-standing cases to conclude? 

 

All counsel made submissions on the above questions. 

 

The panel made the following decisions: 
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1. The live evidence of all registrants at the facts stage should be heard in person at 

a physical hearing. 

2. In order to enable the registrants to give their best evidence, their live evidence 

will be heard at the Wakefield venue. All panel members will endeavour to attend 

the Wakefield venue in person. 

3. While the booking for 5 – 21 July 2021 in Wakefield should be retained, the panel 

intends, if possible, to return to London to hear submissions and deliberate. If 

counsel wish, they will be able to make their submissions remotely once the 

registrants have completed their evidence at this stage.  

4. The further dates in October and November 2021 will be held at a venue in 

London (either at 2 Stratford Place or a suitable alternative venue). 

5. The panel was in agreement with all the parties that substituting a panel member 

in this case would be both unfair and highly undesirable given the length and 

complexity of the case. 

 

The panel will resume on 5 July 2021 at 10:00 to review any additional paperwork. The 

parties will not be required until 13:00 on 5 July 2021. The hearing will not sit beyond 

16:00 on Fridays to allow for travel, and will not start before 10:00 on either Monday 12 

or 19 July 2021. 

 

The hearing resumed from 5 – 22 July 2021 to hear the defence case and 

deliberate on facts. There was insufficient time in this session for the panel to 

conclude its deliberations but it reconvened on 1 September 2021 and handed 

down the following decision when the hearing resumed on 11 October 2021:  

 

Decision on the findings on facts and reasons 

In reaching its decisions on the facts, the panel took into account all the oral and 

documentary evidence in this case together with the submissions made by Mr Harper, 

on behalf of the NMC, and those made by Ms Fletcher on your behalf.  
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The panel accepted the advice of the legal assessor who provided written advice to the 

panel and the parties. During the course of the panel’s deliberation the legal assessor 

gave the panel further advice in relation to their approach to the witness evidence in 

light of the recent decision in the case of Dutta v GMC [2020] EWHC 1974 (Admin) and 

specifically directed them to paragraph 38 of Warby J’s judgment. This, he advised the 

panel, is how they should approach the evidence of the witnesses in the case, namely 

look to reliability rather than to credibility.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel heard oral evidence from four witnesses called on behalf of the NMC: 

 

Mr 1 was a Consultant Neonatologist who was instructed by the NMC to prepare a 

report regarding the causation of Baby A’s death.  

 

Ms 2 was an Independent Midwifery Adviser who was appointed by the Trust in August 

2016 to lead the local investigation into Patient A’s care. 

 

Ms 3 was a Registered Midwife and expert witness, instructed by the NMC to prepare a 

report regarding the midwifery care provided to Patient A on 26 and 27 November 2013. 

 

Mr 4 was a Consultant Obstetrician who prepared a report for the police regarding the 

interpretation of Patient A’s CTG by midwifery and obstetric staff on 26 and 27 

November 2013. 

 

The panel found all of the NMC witnesses reliable.   

 

The panel also heard oral evidence from you and the four other midwives.  
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The panel found you to be less reliable than the other registrant witness and that you 

demonstrated a limited understanding of your professional accountability.  

 

Over the course of the hearing you admitted the following charges: 

 

That you, while employed by the Mid Yorkshire Hospitals NHS Trust as a Band 7 

Midwife acting as the Shift Coordinator during a night shift on 26-27 November 2013 at 

the Pinderfields Hospital;  

 
1. … 

 

2. Did not ensure that you were aware of the full extent of Patient A's labour upon 

taking over responsibility of the Ward  

 
3. Did not review the CTG when it was reported to you as suspicious at around 19:35   

 
4. At approximately 01:00 you;  

4.5 Did not identify deep variable decelerations on the CTG  

4.6 … 

4.7 Did not stop or reduce Syntocinon  

4.8 … 

 

5. At approximately 01:27, did not seek urgent assistance from the registrar following 

the decelerations in the fetal heart rate  

 

6. At approximately 02:20, did not ensure that a crash call was made for immediate 

assessment and urgent medical review  

 

7. … 

 

8. … 
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9. … 

 

These charges were therefore announced as proved. The panel had also determined 

that there was no case to answer in relation to charges 7 and 8 (for the reasons set out 

in the panel’s decision handed down on 7 April 2021). Therefore, at the close of the 

case of facts, the only remaining charges in dispute were parts of charges 1, 4.2, 4.4 

and 9. The panel considered each of these charges in turn and made the following 

findings: 

 

Charge 1 

1. Inappropriately allocated the care of Patient A to Colleague A and/or did not ensure 

Colleague A had appropriate support to care for Patient A and/or Baby A. 

 

This charge is found proved. 

 

The panel first considered whether the allocation of Patient A to Colleague A (also 

referred to as Registrant A) was inappropriate. Over the course of the hearing the panel 

heard evidence that Registrant A was a newly qualified midwife who was also new to 

the Trust, having trained elsewhere. It was only Registrant A’s fifth or sixth shift post-

qualification and the first time that she had worked a night shift as a qualified midwife. 

The panel heard evidence that Registrant A had never cared for a woman in the second 

stage of labour unsupervised and, as a newly qualified midwife, should have been 

supernumerary on that shift. She had also not completed the K2 training package for 

CTG interpretation.   

 

The panel had regard to the evidence of Ms 3, who wrote at paragraphs 10.5.1 and 

10.5.2 of her expert report that: 

 

‘As coordinator [you] would have had overall responsibility for the management 

of labour ward. Responsibilities would include knowledge of each member of 
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staff’s capabilities and experience, staff allocation to ensure each patient 

received the appropriate care they required, to be aware of the individual risk 

factors of each patient and the progress made as updated by the relevant 

midwife, and to ensure care was escalated if appropriate personnel were unable 

to attend when required. 

 

No reasonable body of competent midwives acting as a labour ward coordinator 

would fail to ensure appropriate support was available for a midwife, newly 

qualified and new to the labour ward. This would be in any event, but particularly 

if looking after a high-risk patient. It was evident that midwives were willing to 

support [Registrant A] during this shift, but did not support her to review the CTG 

on a regular basis and prevent misinterpretation of the CTG. In my opinion this 

falls below the standard expected of a labour ward coordinator.’ 

 

In his expert report, Mr 4 also described Registrant A’s knowledge of CTG interpretation 

at the time as ‘rudimentary’ and states that ‘leaving someone with this poor level of 

knowledge in charge of a high risk patient was inappropriate, and I consider it reckless’. 

Ms 3 also gave oral evidence that she considered that the allocation had been 

inappropriate, given Registrant A’s junior status and the lack of support.  

 

You gave evidence that you were not aware that Registrant A was supposed to be 

supernumerary. You told the panel that you were aware that she was newly qualified 

and relatively new to the Trust, however she had worked at the Trust as an HCA while 

awaiting her PIN so you believed her to be familiar with the department. You gave 

evidence that all of the women on the Ward were high risk and that you used your 

judgement to allocate Patient A to Colleague A. You stated that you checked during 

handover that Registrant A was content with the allocation. You stated that Registrant A 

confirmed that she was content and, in your view, appeared confident. It was submitted, 

on your behalf, that you were entitled to rely on the fact that Registrant A was a qualified 

midwife with knowledge of normal CTGs, who could be expected to recognise and 

escalate any deviations from normal.  
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However the panel heard evidence, which was accepted by you, that when you came 

on duty your handover was interrupted by Registrant B (who had been caring for Patient 

A during the day shift) to report that the CTG was suspicious. You were therefore aware 

that there were concerns about Patient A’s CTG and yet you still allocated her care to 

Registrant A, despite knowing that she was newly qualified and would therefore have 

limited experience of CTG interpretation. Further, the panel heard evidence from 

Registrant A that, during handover, she accepted the allocation to care for Patient A but 

stated that she would need support.   

 

You also accepted in your evidence that, while you were unaware that Registrant A was 

supposed to be supernumerary on that shift, you were aware that it was expected that 

newly qualified midwifes would be supernumerary for a period of time. You also gave 

evidence that it was part of your role, as the coordinator, to maintain a safe service.  

 

The panel considered that, in order to maintain a safe service, you had a responsibility 

to make yourself aware of the experience and competence of each of the staff on duty 

in order to inform your allocations and ensure patient safety. Given that you were aware 

that Registrant A was newly qualified, the panel considered that there would be an 

expectation that you would establish her specific experience and competencies before 

allocating her to a high risk woman who had undergone a lengthy induction of labour, 

had an epidural, a syntocinon drip and a suspicious CTG. You did not do this. The panel 

was therefore satisfied, on the balance of probabilities, that the allocation of Patient A to 

Registrant A was inappropriate.  

 

The panel then went on to consider whether you had ensured that Registrant A had 

appropriate support to care for Patient A and/or Baby A.  

 

You gave evidence that you asked Registrant A if she was happy with the allocation and 

reassured her that if she needed any help then she could come to you or any of the 

other midwives on duty. The panel noted that you did make yourself available to 
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Registrant A when she raised a question about paracetamol, and took over from her 

while she went on a break.  

 

However, the panel considered that the obligation of a shift coordinator to provide 

support to the staff on duty went beyond simply making yourself available when there 

were queries, particularly in light of the fact that Registrant A had made you aware that 

she would need support when caring for the patient.  

 

You gave evidence that it was your usual practice to check in with each room in order to 

provide support and keep yourself up to date with the progress of each patient. 

However, you gave evidence that on 26/27 November 2013 you were too busy with 

other patients on the Ward and therefore did not check in on Registrant A and Patient A. 

Registrant A therefore received less support from you than other more experienced 

midwives on duty. Despite knowing that Registrant A was newly qualified and had 

asked for support and that at handover at 19:30 Patient A had a suspicious CTG, you 

did not go into Patient A’s room until approximately 01:00 when Registrant A asked if 

she could take a break. You also did not ensure that any of the other midwives on duty 

were assigned to specifically support Registrant A, and relied solely on Registrant A 

proactively seeking support if she felt she required it.  

 

The panel considered that your approach was insufficient for a newly qualified midwife 

on a labour ward caring for a high risk woman and fell short of the level of support that 

would be expected from a labour ward coordinator in these circumstances. It was 

therefore satisfied that you did not ensure that Registrant A had appropriate support to 

care for Patient A and/or Baby A.  

 

Charge 1 is therefore found proved in its entirety.  

 

Charge 4.2 

4. At approximately 01:00 you;  

4.2  Did not recognise uterine hyper stimulation   
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This charge is found proved. 

 

The panel heard evidence that uterine hyper stimulation was classified as more than 

five contractions in 10 minutes (5:10). The panel was provided with a copy of Patient A’s 

notes and CTG. On her partogram you have recorded the contractions as being 5:10 at 

01:00. You also completed a ‘Fresh Eyes’ review of Patient A’s CTG which you have 

signed and dated as 01:00 on 26 November 2013. On this Fresh Eyes review you have 

classified the CTG as normal and have not documented the frequency of the 

contractions, suggesting that you either did not count them or did not identify the rate of 

contractions as being of concern.  

 

In his evidence, Mr 4 directed the panel to the CTG between 00:50 and 01:00 and 

identified six contractions in 10 minutes. A number of different interpretations of the 

CTG were put to him during questioning but he did not accept these. Ms 3 also 

identified uterine hyper stimulation at this time in her expert report.  

 

You gave evidence that you took over the care of Patient A at 01:00 for 20 minutes so 

that Registrant A could take a break. You told the panel that you spoke with Patient A 

and reassured her that she was doing well. You said that during this time the fetal heart 

was audible and the CTG machine was showing a fetal heart rate of around 70. You 

told the panel that between 01:00 and 01:20 you were palpating Patient A’s contractions 

and counted 5:10, hence your documentation on Patient A’s partogram. You accepted 

that you did not check your palpations against the CTG.  

 

The panel heard evidence from the various expert witnesses about how far back the 

CTG should be reviewed when undertaking a Fresh Eyes review. Differing opinions 

were offered but the minimum time period suggested was 30 minutes. This meant that, 

when you completed the Fresh Eyes review at 01:00 this would have included reviewing 

the CTG between 00:50 and 01:00, when the contractions were 6:10. Despite this, there 
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is nothing in your documentation on the partogram, the Fresh Eyes sticker or in Patient 

A’s progress notes to suggest that you recognised this hyper stimulation. 

 

The panel was therefore satisfied that at approximately 01:00 you did not recognise 

uterine hyper stimulation. 

 

Accordingly charge 4.2 is found proved.  

 

Charge 4.4 

4. At approximately 01:00 you;  

4.4  Incorrectly recorded that contractions were 5 in every 10 minutes   

 

This charge is found proved.  

 

As set out in the panel’s decision on charge 4.2, you recorded Patient A’s contractions 

as being 5:10 at 01:00 on the partogram. The Fresh eyes review that you completed 

and signed at 01:00 does not include a record of the contraction frequency, nor is there 

any record of any action being taken as a result of the contractions being more frequent 

than 5:10. 

 

You gave evidence that you palpated Patient A’s contractions between 01:10 and 01:20 

and counted them as being 5 in every 10 minutes. You told the panel that your note on 

the partogram relates to this assessment between 01:10 and 01:20. However, this is not 

clear from the documentation. The partogram records Patient A’s contractions as being 

5:10 at 01:00. This is incorrect as the CTG shows that at 01:00 Patient A had 

experienced six contractions in the previous 10 minutes.  

 

The panel was therefore satisfied that at approximately 01:00 you incorrectly recorded 

that contractions were 5 in every 10 minutes.  

 

Accordingly, charge 4.4 is found proved.  
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Charge 9 

9. Your actions contributed to significant harm of Baby A.  

 

This charge is found proved. 

 

The panel received submissions and legal advice regarding the law on causation in 

respect if this charge. It heard submissions in relation to factual and legal causation and 

was further referred the NMC’s guidance on ‘Investigating what caused the death or 

serious harm of a patient (causation)’. The panel had regard to these submissions and 

advice but recognised that, ultimately, its decision on charge 16 was a matter for its 

independent judgment.  

 

At the beginning of the night shift you allocated the case of Patient A to Registrant A. 

This was at approximately 19:30 on 26 November 2013. You have accepted that you 

did not go into Patient A’s room yourself until 01:00 on 27 November 2013 when you 

took over from Registrant A for about 20 minutes while she took a break. During this 

time you palpated Patient A’s contractions and reapplied the fetal scalp electrode. At 

approximately 01:20 Registrant A took over the care of Patient A and Patient A began 

active pushing. At 02:15 Registrant A buzzed for assistance and another midwife went 

into the room. Approximately five minutes later this midwife came to fetch you. Soon 

after arriving in Patient A’s room you left again to fetch the obstetric registrar and Baby 

A was delivered by forceps at approximately 02:50. He was admitted to the Special 

Care Baby Unit and later transferred to the Leeds General Infirmary Neonatal Unit, 

where treatment was later withdrawn. He died on 30 November 2013. 

 

Mr 4 gave evidence that, in his opinion, if syntocinon had been stopped as late as 21:10 

and Baby A had been delivered by caesarean section before 22:00 then it is likely that 

he would have survived intact.  

 

The panel had regard to the evidence of Mr 1. In his expert report he concluded that: 
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‘There appears to have been a failure by [Registrant E] and Kathryn Jennings to 

recognise the pathological nature of the CTG and to challenge obstetric opinion 

in this case. I question whether [Ms 3] would argue that Kathryn Jennings should 

have contacted the consultant obstetrician behind the back of the registrar if she 

was sufficiently concerned at 01.00 hours? Alternatively, should referral to the 

obstetric team have been made by Kathryn Jennings at 01.26 hours when the 

fetal heart rate (FHR) dropped from 160 to 100 bpm with slow recovery over 6 

minutes, or at 01.50 hours when there was loss of almost all heart rate variability 

on the CTG and erratic fetal heart rate fluctuations between 100/110 and 

160/170? In my opinion, this was the likely period for the onset of damage. 

Obstetric review and a decision made at 01.50 hours to perform a forceps 

delivery within 20 minutes would have avoided the final 40 minutes of fetal 

distress in utero and importantly the terminal bradycardia. Delivery by 02.10 

hours would in my opinion have resulted in survival, but may not have prevented 

all neurological injury. 

 

If the above analysis is accepted, then I would conclude that in my opinion 

Kathryn Jennings’ practice at 01.00 hours and beyond was directly causally 

linked to the loss of life of Baby A. 

 

I note that it was Kathryn Jennings who went to fetch the obstetric registrar at 

02.22 hours with concern regarding the CTG and progress. The registrar was 

present at 02.30 and expedited delivery by using forceps. Both of these 

responses were too late.’ 

 

The panel bore in mind that you were not Patient A’s allocated midwife for the night shift 

of 26/27 November 2013. However, as the shift coordinator, you had a responsibility to 

ensure patient safety. You took the decision to allocate Patient A to Registrant A, who 

was a newly qualified midwife on her first night shift. You did not ensure that she had 

the appropriate level of support to care for Patient A and, although you told the panel 
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that it was your usual practice to check in on all of the labouring women regularly, you 

did not go into Patient A’s room until 01:00, when you took over so that Registrant A 

could go on her break. At this point, you failed to recognise an abnormal CTG and 

uterine hyper stimulation and incorrectly classified the CTG as normal. As a result, you 

did not stop the syntocinon or seek urgent assistance from the registrar. You handed 

the care of Patient A back to Registrant A when she returned from her break.  

 

You were aware at 01:20 that Patient A was due to start the active second stage of 

labour. Despite telling the panel that it was your usual practice to support junior 

midwives in the second stage of labour, you did not return to support Registrant A until 

you were called in at approximately 02:15. You told the panel in your evidence that the 

Ward was particularly busy that night and you were too occupied with other 

emergencies to provide your usual level of support to Registrant A.  

 

However the panel considered that, as the shift coordinator, you had a responsibility to 

maintain patient safety and this included ensuring that your staff were appropriately 

supported. The panel considered that, if you were too busy to support Registrant A 

yourself, then you had an obligation to ensure that support was provided by a suitably 

qualified midwife. This was particularly the case where you had allocated an 

inexperienced midwife to a patient who was reported at handover as having an 

abnormal CTG. 

 

The panel was mindful of the evidence before it that other members of staff, including 

both midwives and obstetricians, had misinterpreted Patient A’s CTG at various points 

throughout the day. However, the panel bore in mind that it was not being asked to 

determine whether there had been other opportunities prior to your involvement to 

change the management of Patient A’s labour, nor whether your actions alone led to the 

tragic outcome for Baby A. The issue it had to determine was whether, on the balance 

of probabilities, your actions or failures had contributed to the significant harm of Baby 

A. 
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In light of the evidence before it regarding your allocation of Patient A to Registrant A, 

the lack of support provided to Registrant A, and your own failings in the care of Patient 

A between 01:00 and 01:27, the panel was satisfied on the balance of probabilities that 

your actions contributed to significant harm to Baby A. 

 

Accordingly, charge 9 is found proved.  

 

Issue raised by Ms Fletcher-Smith on 12 October 2021 

After the panel had handed down its determination on the facts, Ms Fletcher-Smith 

raised an issue regarding the charges admitted by you which were phrased as “you did 

not…”.  

 

Ms Fletcher-Smith submitted that it had already been made clear by her that in 

admitting these charges you were accepting that you did not take the actions set out, 

but that you did not admit that you had any duty to do so. She submitted that the 

question of whether there was any duty upon you was one which she had intended to 

address at the misconduct stage.  

 

Ms Fletcher-Smith submitted that, when considering similar “did not” charges in relation 

to other registrants, the panel had, in its findings, imported the finding of a duty into the 

“did not” charges. Ms Fletcher-Smith raised a concern that the panel’s determination in 

relation to you was not explicit as to whether or not it had imported a duty into the 

admitted charges and treated your admissions as admitting that you had a responsibility 

or obligation to act.  

 

Ms Fletcher-Smith invited the panel to clarify whether it had accepted your admissions 

to the facts of the charge or whether the panel had imported a duty.  

 

The legal assessor referred the panel to the case of R v Sheikh and others [2004] 

EWCA Crim 492 and advised that if the panel considered that the admissions had been 
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made equivocally, then you should be allowed to withdraw your admissions so that the 

panel could make a finding. No such application has been made by any party.  

 

In response to the legal advice, Ms Fletcher-Smith reiterated that, as a starting point, 

the panel should first clarify how it had treated your admissions.  

 

The panel accepted that, in relation to charges which had been denied, it had 

considered the issue of duty as part of its deliberations on those charges.  

 

The panel has yet to consider the question as to whether you had a duty to act in 

relation to any of the charges admitted by you. It was already aware of the basis on 

which you made your admissions and will consider whether you had a duty in relation to 

those charges at the misconduct stage.  

 

Submissions on misconduct and impairment  

Having announced its findings on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired. There is no statutory definition of fitness to practise. 

However, the NMC has defined it as a registrant’s suitability to remain on the register 

unrestricted.  

 

Mr Harper provided the panel with written submissions at this stage. In these 

submissions he referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 

311 which defines misconduct as a ‘word of general effect, involving some act or 

omission which falls short of what would be proper in the circumstances’. He also 

referred the panel to the NMC Code: Standards of conduct, performance and ethics for 

nurses and midwives (2008) and identified specific paragraphs which, in the NMC’s 

submission, had been breached. 

 

In relation to impairment, Mr Harper referred the panel to the cases of CHRE v (1) NMC 

(2) Grant [2011] EWHC 927 (Admin) and invited the panel to consider the issues of 
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insight, remorse and remediation when determining whether your fitness to practise is 

currently impaired. 

 

Ms Fletcher-Smith also provided written submissions on your behalf. She submitted that 

a number of the charges found proved could not amount to misconduct, when viewed in 

the context of the shift. Ms Fletcher-Smith submitted that you have demonstrated 

remorse for your actions and omissions and have reflected on what you could and 

should have done in terms of the shift allocation, CTG review, record keeping and 

support offered to Registrant A. Ms Fletcher-Smith referred the panel to the positive 

testimonials before it and the evidence of the training you had completed to improve 

your practice. In light of this, Ms Fletcher-Smith submitted that there is an 

‘extraordinarily low’ risk of repetition and therefore a finding of current impairment is not 

required on public protection grounds.  

 

In relation to the public interest, Ms Fletcher-Smith submitted that professional 

standards have been properly declared and upheld by this process and that public 

confidence did not require a finding of impairment to be made.  

 

The panel accepted the advice of the legal assessor. He advised the panel to adopt a 

two-stage process in its consideration: first, consider whether any or all of the charges 

found proved amount to misconduct. Secondly, only if the facts found proved amount to 

misconduct, then the panel should go on to decide whether your fitness to practise is 

currently impaired as a result of that misconduct.  

 

In relation to misconduct, the legal assessor referred the panel to the Spencer v 

General Osteopathic Council [2012] EWHC 3147 (Admin), Roylance and the NMC 

Code (2008). 

 

He advised the panel that the issue of current impairment is a forward-looking exercise. 

He referred the panel to the three questions set out by Silber J in Cohen v GMC [2008] 

EWHC 581 (Admin) and the guidance in Grant.  
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Decision on misconduct 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of The Code: Standards of conduct, performance and ethics for 

nurses and midwives 2008 (‘the Code’). 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that your actions did fall significantly short of the standards 

expected of a registered nurse, and that your actions amounted to a breach of the 

Code. Specifically: 

 

The people in your care must be able to trust you with their health and 

wellbeing  

To justify that trust, you must: 

 Make the care of people your first concern, treating them as individuals and 

respecting their dignity 

 Work with others to protect and promote the health and wellbeing of those in your 

care, their families and carers, and the wider community 

 provide a high standard of practice and care at all times 

 … uphold the reputation of your profession.  

 

As a professional, you are personally accountable for actions and omissions in your 

practice, and must always be able to justify your decisions. 

 

4 You must act as an advocate for those in your care, helping them to access relevant 

health and social care, information and support. 

  

22 You must work with colleagues to monitor the quality of your work and maintain the 

safety of those in your care.  



 36 

 

23 You must facilitate students and others to develop their competence.  

 

24 You must work cooperatively within teams and respect the skills, expertise and 

contributions of your colleagues.  

 

25 You must be willing to share your skills and experience for the benefit of your 

colleagues.  

 

26 You must consult and take advice from colleagues when appropriate.  

 

29 You must establish that anyone you delegate to is able to carry out your instructions.  

 

31 You must make sure that everyone you are responsible for is supervised and 

supported. 

 

33 You must inform someone in authority if you experience problems that prevent you 

working within this code or other nationally agreed standards. 

 

35 You must deliver care based on the best available evidence or best practice.  

 

38 You must have the knowledge and skills for safe and effective practice when working 

without direct supervision.  

 

42 You must keep clear and accurate records of the discussions you have, the 

assessments you make, the treatment and medicines you give, and how effective these 

have been.  

 

61 You must uphold the reputation of your profession at all times. 
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The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. It also bore in mind the guidance in Calhaem that a single act or 

omission is less likely to cross the threshold of “misconduct” than multiple acts or 

omissions and, while failures may not, in isolation, constitute misconduct, they can form 

part of a wider picture relevant to misconduct. With this in mind, the panel considered 

each of the charges found proved both jointly and severally at this stage. 

 

It was also mindful that while you had made admissions to charges 2, 3, 4.1, 5 and 6 

this was on the basis that you accepted that you did not take the actions set out in these 

charges, but disputed that you had a duty to do so. When considering each of these 

charges at the misconduct stage the panel first considered whether you had a duty to 

take the action alleged as, if you had no duty, then the charge could not amount to 

misconduct.  

 

Charge 1: Inappropriately allocated the care of Patient A to Colleague A and/or did not 

ensure Colleague A had appropriate support to care for Patient A and/or Baby A – 

misconduct 

While the panel was not provided with a job description for the labour ward coordinator 

role, it heard unchallenged evidence that one of the responsibilities of the coordinator 

was to maintain patient safety on the ward. The panel had already determined at the 

fact finding stage that, in order to maintain a safe service, you had a responsibility to 

make yourself aware of the experience and competence of each of the staff on duty in 

order to inform your allocations and ensure patient safety. Given that you were aware 

that Registrant A was a newly qualified midwife, the panel considered that there would 

be an expectation that you would establish her specific experience and competencies 

before allocating her to a high risk woman who had undergone a lengthy induction of 

labour, had an epidural, a syntocinon drip and a suspicious CTG. The panel found that 

you did not do this. 

 

Having made this allocation at the beginning of the shift, you did not go into Patient A’s 

room until 01:00 when you took over care so that Registrant A could take a break, some 
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five hours later. The panel acknowledged that the coordinator role was a busy one and 

that you were expected to support all of your staff on duty. However, it considered that 

failing to check on, or ensure that an alternative suitably qualified midwife checked on, 

such a junior midwife and her patient for such a substantial period of time was 

unacceptable. In its determination the facts stage the panel had found that ‘your 

approach was insufficient for a newly qualified midwife on a labour ward caring for a 

high risk woman and fell short of the level of support that would be expected from a 

labour ward coordinator’. The panel was therefore satisfied that charge 1 amounted to 

misconduct. 

 

Charge 2: Did not ensure that you were aware of the full extent of Patient A’s labour 

upon taking over responsibility of the Ward – misconduct 

As this was a charge which you admitted, the panel first considered whether you had a 

duty to ensure that you were fully aware of the extent of Patient A’s labour upon taking 

over responsibility of the ward. It bore in mind that, as the labour ward coordinator, you 

had responsibility for ensuring patient safety and making appropriate allocations. In 

order to do this, you needed to have knowledge of the risks facing each woman on the 

ward. Registrant B had interrupted handover at the beginning of the shift to say that 

Patient A’s CTG was not normal and she had asked the registrar to review it. The panel 

found that, in these circumstances, you did have a duty to make yourself fully aware of 

the extent of Patient A’s labour, particularly given that you were considering allocating 

her to a newly qualified midwife.  

 

In these circumstances, the panel was satisfied that your failure to ensure that you were 

aware of the full extent of Patient A’s labour upon taking over responsibility of the ward 

fell seriously below the standards expected of a registered midwife in the role of labour 

ward coordinator. The panel noted your evidence that you were reassured by the fetal 

blood sample result. However, this had taken place several hours earlier and, since 

then, an experienced midwife had raised further concerns about the CTG. The panel 

considered that, as the shift coordinator, you had a duty to make yourself fully aware of 

the extent of Patient A’s labour so that you could satisfy yourself that your staff 
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allocations were still appropriate and safe. The panel considered that your failure to do 

this amounted to misconduct.  

 

Charge 3: Did not review the CTG when it was reported to you as suspicious at around 

19:35 – no misconduct 

This was also a charge that had been admitted by you so the panel considered whether 

you had a duty to review the CTG at around 19:35. 

 

Both you and Registrant B gave evidence that, at around 19:35, Registrant B 

interrupted handover to report that Patient A’s CTG was suspicious and that she had 

asked the registrar to review. You also gave evidence that a short time later you were 

informed by the registrar that they had reviewed the CTG and it had returned to normal.  

 

The panel considered that it would have been best practice for you to go and review the 

CTG yourself. However, given that you were aware that the registrar had been asked to 

review it and you received confirmation from them that it was normal, the panel had no 

evidence to establish that there was any further duty on you to review the CTG at this 

time. As there was no duty for you to review the CTG, your failure to do so cannot 

amount to misconduct.  

 

Charge 4.1: At approximately 01:00 you did not identify deep variable decelerations on 

the CTG – no misconduct 

At the facts stage you admitted that you did not identify deep variable decelerations on 

the CTG but on the basis that there were none to identify.  

 

During the hearing the panel had heard evidence from the various expert witnesses 

about how far back the CTG should be reviewed when undertaking a Fresh Eyes review 

(as you were doing at 01:00). Differing opinions were offered but the minimum time 

period suggested was 30 minutes.  
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In his evidence Mr 4 acknowledged that there were no deep variable decelerations 

present Patient A’s CTG between 00:30 and 01:00. To identify them you would have 

had to have looked further back on the CTG.  

 

The panel considered that it would have been best practice to look back further on the 

CTG, particularly as you were taking over the care of Patient A for the first time that 

evening from a junior midwife. However, the panel had no evidence to establish a duty 

that you had to look back further than 30 minutes when undertaking a Fresh Eyes 

review. Given that you did look back 30 minutes, and there were no deep variable 

decelerations present on the CTG during this timeframe, the charge cannot amount to 

misconduct.  

 

Charge 4.2: At approximately 01:00 you did not recognise uterine hyper stimulation – 

misconduct 

Uterine hyper stimulation was present on Patient A’s CTG between 00:50 and 01:00. 

Uterine hyper stimulation has serious implications for fetal wellbeing and the ongoing 

management of labour and the panel considered that failing to identify this when you 

completed the Fresh Eyes review at 01:00 fell seriously short of the standards expected 

of a registered midwife and amounted to misconduct.  

 

Charge 4.3: At approximately 01:00 you did not stop or reduce Syntocinon – 

misconduct 

The panel noted that this charge arose from charge 4.2. Had uterine hyper stimulation 

been identified then the correct course of action would have been to have reduced or 

stopped the syntocinon. Not doing so placed Patient A and Baby A at a risk of harm. 

The panel considered that, as a senior midwife, you had a duty to be able to recognise 

uterine hyper stimulation and take appropriate action. The panel had already 

determined that your failure to recognise uterine hyper stimulation at 01:00 amounted to 

misconduct. The panel considered that it followed that your consequential failure to stop 

or reduce syntocinon also fell seriously short of the standards expected of a registered 

midwife and amounted to misconduct.   
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Charge 4.4: At approximately 01:00 you incorrectly recorded that contractions were 5 in 

every 10 minutes – misconduct 

The panel considered that charge 4.4 was inextricably linked with charge 4.2. Having 

determined that charge 4.2 amounted to misconduct, it was also of the view that charge 

4.4 amounted to misconduct. 

 

Charge 5: At approximately 01:27, did not seek urgent assistance from the registrar 

following the decelerations in the fetal heart rate – no misconduct 

At the facts stage you admitted that you did not seek urgent assistance from the 

registrar at 01:27, but denied that you had a duty to do so. The panel heard evidence 

that you took over from Registrant A at approximately 01:00, so that she could take a 

break. You stayed with Patient A until 01:20, when you handed back to Registrant A. At 

the point you left Patient A at 01:20 the CTG was normal. 

 

Registrant A accepted in her evidence that she did not recognise the deep variable 

decelerations at 01:27 and therefore did not alert you to the need for assistance. The 

panel therefore had to consider whether you ought to have known, in your capacity as 

the labour ward coordinator. The panel had already determined that as the labour ward 

coordinator you had a responsibility for maintaining patient safety on the ward. This 

included supporting staff. The panel was mindful that it had determined that you had not 

ensured that Registrant A had the appropriate support to care for Patient A and Baby A. 

However, the panel did not consider that providing appropriate support extended to 

being present with Registrant A and Patient A at all times, as this would be incompatible 

with your obligation to support the rest of the ward. Given that you had left Patient A’s 

room less than 10 minutes earlier, there had been no identified concerns about Patient 

A’s CTG at this time, and Registrant A did not alert you to further concerns at 01:27, the 

panel concluded that there was no duty on you to be aware, and therefore act upon, the 

decelerations in the fetal heart rate at 01:27.  

 

This charge therefore does not amount to misconduct. 
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Charge 6: At approximately 02:20, did not ensure that a crash call was made for 

immediate assessment and urgent medical review – no misconduct 

At the facts stage you accepted that you did not, as a matter of fact, make a crash call 

at 02:20. However, you denied that you had any duty to do so as you had already 

summoned appropriate help.  

 

You gave evidence that when you entered Patient A’s room at approximately 02:20 you 

immediately realised that urgent medical assistance was needed to deliver Baby A 

quickly. You gave evidence that you were aware that all of the staff you needed for the 

emergency situation were nearby on the ward. You left Patient A’s room for a few 

minutes to summon the registrar, instruct a healthcare assistant to set up for a forceps 

delivery and ask the ward clerk to call the SCBU team and the paediatric registrar. The 

panel had evidence that you were only gone for a few minutes and summoned all of the 

necessary help to Patient A’s room in less time than it would have taken to summon 

them via a crash call. 

 

The panel considered that there was no duty on you make a crash call at 02:20 when 

you had already quickly assembled all of the help that you needed to deal with the 

emergency situation. It therefore determined that charge 6 does not amount to 

misconduct. 

 

Charge 9: Your actions contributed to significant harm of Baby A – misconduct 

The panel considered that this charge was, by its nature, very serious. The preamble of 

the NMC Code makes it clear that midwives must make the care of people their first 

concerns and provide a high standard of practice and care at all times. The panel has 

found that you contributed to the significant harm of Baby A, both through your own 

failure to correctly recognise uterine hyper stimulation and take appropriate action, and 

through your decision to allocate Registrant A, a newly qualified and inexperienced 

midwife, to the care of Patient A without ensuring that there was an appropriate level of 

support in place to allow Registrant A to care for Patient A safely. The panel determined 
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that charge 9 undoubtedly fell below the standards expected of a registered midwife in 

the role of labour ward coordinator and amounted to misconduct.  

 

Decision on impairment 

The panel next went on to decide if, as a result of this misconduct, your fitness to 

practise is currently impaired. In reaching this decision it took account of your oral 

evidence, which you gave in Bradford on 9, 12 and 13 July 2021, together with all of the 

documentary evidence which you have provided.  

 

The panel considered the test adopted by Mrs Justice Cox in the case of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin) at paragraph 76: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to put a 

patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach one of 

the fundamental tenets of the medical profession; and/or 

 

d. ...’ 
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The panel considered that your actions and omissions had, in the past, put Patient A 

and Baby A at unwarranted risk of harm, brought the midwifery profession into 

disrepute, and breached fundamental tenets of the midwifery profession. 

 

However, the panel was mindful that assessing a registrant’s fitness to practise is a 

forward-looking exercise.  It therefore turned its attention to the evidence before it of 

your insight and remediation, in order to assess whether you were liable in the future to 

repeat similar failings. 

 

The panel first considered your insight. The panel was of the view that your reflective 

pieces and oral evidence before it showed the growth and development of your insight 

throughout this process. The panel found that your early reflections and oral evidence 

given in July 2021 had demonstrated a lack of understanding about your professional 

responsibilities as a shift coordinator and, to an extent, sought to shift the responsibility 

for Patient A’s safety onto Registrant A. However, the panel considered that your most 

recent reflective piece, provided to the panel on 12 October 2021 after it had handed 

down its facts determination, showed a huge development in your insight. In this 

reflection you described how hearing the evidence of Registrant A (who gave evidence 

after you in July 2021) had a profound effect on you. You accepted your failings, both in 

terms of allocating and supporting Registrant A and also in relation to your own clinical 

practice. You described in detail where you went wrong, what you should have done, 

and what you would do differently in the future. You also provided examples of how you 

have changed your practice as a result of these proceedings. You demonstrated a 

thorough understanding of the role that a shift coordinator plays in maintaining patient 

safety, and the importance of proactively supporting staff to ensure that they are 

comfortable and confident in the care that they are providing. The panel considered that 

this reflection showed developed insight and your growth as a practitioner as well as 

sincere remorse for the impact of your actions on Patient A and Baby A, Registrant A 

and other colleagues and the wider midwifery profession. 
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The panel also had regard to the evidence before it of the training that you have 

undertaken over the past eight years. This included: 

 A 300 hour internal supervised development programme with the Trust which 

covered all aspects of midwifery practice, including CTG interpretation. This was 

successfully completed in January 2018.  

 A study day in July 2017 covering CTG interpretation using a physiological 

approach 

 A study day in November 2017 on the topic of ‘Improving safety and outcomes in 

maternity care – developing ‘human factors’ skills’ 

 Numerous training certificates in relevant areas including (but not limited to) 

antenatal CTG interpretation, intrapartum CTG, errors and limitations in fetal 

monitoring, cord blood gas, fetal physiology, and managing pregnancies at 

increased risk. 

 

The panel had a copy of your practice programme and the supporting evidence. It 

considered that this practice programme addressed the areas of concern in your clinical 

practice, and that the reflections that you had completed following training and clinical 

placements showed that you had incorporated this learning into your practice. This 

reflection, taken with the insight demonstrated in your most recent reflective piece 

regarding your professional accountability and responsibilities towards junior staff, 

reassured the panel that you had addressed the concerns in your practice.  

 

The panel bore in mind that, since the death of Baby A in November 2013, you have 

continued to work unrestricted at the Trust, initially as a labour ward coordinator before 

moving to a band 7 managerial role in June 2014. Since June 2016 you have been 

employed as the Maternity Outpatients Manager. You have been a midwife for 

approximately 30 years and there have been no referrals to the NMC before or since 

this one. You have also provided numerous testimonials from midwifery and obstetric 

colleagues at the Trust. A reference from a professional midwifery advocate at the 

Trust, dated 12 November 2018, states that: 
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‘As the manager of the ANC area including the ANDU on three different sites I 

can appreciate the challenge that this must provide. However Kath always puts 

women at the core of what she does, whilst supporting midwives to provide this 

care… 

 

… 

 

As I run a clinic in Kath’s area I see the changes that she encourages and always 

involves staff to deliver better safer care to women. There is consistency in these 

improvements with innovative approaches to engage staff. These changes are 

on all the sites which is an achievement as she is expected to juggle the 

responsibilities on three sites and this is testament again to her commitment to 

her employer, staff and women. 

 

Kath has many people skills and is a good communicator, having the ability to 

prioritise what needs to be completed. As I have said the support Kath has for 

her staff is visible and enables the staff to deliver the care to women during 

pregnancy.’  

 

Another testimonial from a band 6 outpatient midwife, dated 1 January 2020, states 

that: 

 

‘Kath is currently responsible for managing the maternity outpatients department, 

which is located across three sites; one unit is co-located to an obstetric unit, the 

other two units are stand alone. Each shift she contacts the unit to ensure we are 

adequately staffed and appropriately supported. This enables the Band 5 

midwives to be supported continuously by a Band 6 midwife. Kath ensures the 

Band 5 midwives are never rostered to work on the standalone unit. Initially when 

I began working in maternity outpatients I was a junior Band 5 midwife, even as a 

Band 5 midwife I was able to escalate any concerns I had clinically and 

personally. Kath ensured I was appropriately supported by senior staff. Her 
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continued support and experience has enabled me to progress throughout my 

career. Kath is approachable, kind and considerate towards her colleagues. 

Always maintains a professional manner. I have known Kath for three years she 

is an exceptional manager.  

 

As an example in recent weeks I have escalated to Kath numerous times 

regarding staff shortages and workload issues. She has always ensured the 

safety of me and the patients; when unable to obtain further staff to support 

myself and the department, she has assisted me clinically. 

 

May I reiterate Kath has always maintained a professional manner, always 

approachable and considerate of her colleagues. Throughout my progression 

from a Band 5 midwife to a Band 6 midwife her leadership skills have been 

exemplary, supporting my progression both clinically and personally.’ 

 

In considering whether your fitness to practise is impaired the panel had regard to 

questions posed by Silber J in Cohen, namely: 

(i) Is the conduct easily remediable? 

(ii) Has it been remedied? 

(iii) Is it highly unlikely to be repeated? 

 

The panel considered that your misconduct was capable of being remedied. 

Furthermore, it was satisfied that, through your retraining and developed insight you had 

remediated your misconduct. The panel was of the view that you have learned from 

your mistakes and used the experience to become a better and safer midwife with a full 

understanding of your professional responsibilities towards more junior staff. 

 

The panel noted that in your reflection, submitted to the panel in October 2021, you 

state that you now ‘… escalate the impact that current staffing shortages are having on 

all staff at Midyorks and expressed my concerned that coordinators and newly qualified 



 48 

midwives are experiencing the same, if not worse, conditions that occurred 8 years 

ago.’  

 

As a result, the panel concluded that you were highly unlikely to repeat similar mistakes 

in the future. It therefore determined that you are not a risk to the public and that a 

finding of current impairment was not required on public protection grounds.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health, safety and well-being of the public and patients, and 

to uphold and protect the wider public interest. This includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. In considering whether a 

finding of current impairment on public interest grounds was required in your case, the 

panel also had regard to the NMC’s guidance regarding ‘Aims and principles of fitness 

to practise’. It bore in mind that the bar for making a finding of current impairment on 

public interest grounds alone is high.  

 

The panel considered whether a finding of current impairment was required to promote 

and maintain proper professional standards and conduct. It noted that it had found that 

some of your practice on 26 and 27 November 2013 fell below proper professional 

standards. This is reflected in the panel’s findings of misconduct. However, it was also 

of the view that proper professional standards and conduct include a registrant’s 

behaviour when things go wrong. It had regard to principle 7 of the NMC’s ‘Aims and 

principles of fitness to practise’ which states that: 

 

‘We may not need to take regulatory action for a clinical mistake, even 

where there has been serious harm to a patient or service-user, if there is 

no longer a risk to patient safety and the nurse, midwife or nursing 

associate has been open about what went wrong and can demonstrate that 

they have learned from it. 
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Encouraging nurses, midwives and nursing associates to learn from mistakes, 

including mistakes with serious consequences, is more likely to promote a 

learning culture that keeps patients and members of the public safe, than taking 

regulatory action to ‘mark’ the seriousness of the consequences. 

 

Negative stories about regulation have a harmful effect on nurses, midwives and 

nursing associates. We want to assure nurses, midwives and nursing associates 

that they won’t be punished if they admit to, and show they have learned from, 

past mistakes because this will support them in positively engaging with their 

professional duty of candour and help promote, rather than discourage, the kind 

of professional culture that’s been shown to keep people safe.’ 

 

You have recognised your failings. Your insight has developed throughout this process 

and has recently reached a stage where you have full insight and understanding into 

your past mistakes and your current professional accountabilities and responsibilities. 

You have now undertaken extensive remediation and expressed sincere remorse for 

the impact of your actions and omissions on Patient A and Baby A, as well as your 

colleagues. The panel considered that this behaviour was entirely in keeping with the 

standards of conduct expected of a registered midwife following an adverse incident 

and, as such, a finding of current impairment was not required to promote and maintain 

proper professional standards and conduct. It was satisfied that these would be 

maintained by the panel’s earlier finding of misconduct.  

 

Finally, the panel considered whether a finding of impairment was required to promote 

and maintain public confidence in the midwifery profession. It was of the view that the 

nature of this case would inevitably engage the public interest and have an impact on 

the public’s confidence in the midwifery profession.  

 

It took account of the NMC’s aims and principles of fitness to practise and noted that a 

finding of current impairment on public interest grounds was not necessarily required 

even in cases where there had been serious harm.  
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However, the panel kept at the forefront of its mind the fact that you had been 

responsible for safety of the shift on 26/27 November 2013 and for the health and 

wellbeing of all of the women on the ward. The panel had found that you had 

contributed to the significant harm of Baby A, not just through your own clinical failings 

in CTG interpretation, but also through your allocation of Patient A to a newly qualified 

and inexperienced midwife, and your subsequent lack of support. The significant harm 

contributed to the tragic outcome for Baby A. The panel was mindful of the NMC’s aims 

and principles quoted above but considered that this tragic outcome was not just 

serious, but the very worst outcome for any woman receiving midwifery care. The panel 

considered that, notwithstanding the fact that you have remediated and strengthened 

your practice since, public confidence in the midwifery profession and the NMC as its 

regulator would be significantly undermined if the panel did not mark these serious 

failings with a finding of current impairment. 

 

The panel therefore determined that a finding of current impairment was required to 

promote and maintain public confidence in the midwifery profession. 

 

Accordingly, the panel found your fitness to practice currently impaired on public interest 

grounds only.  

 

Decision on interim order  

Before the hearing adjourned on 22 October 2021, the panel considered whether an 

interim order was required to restrict your practice until the hearing next resumed on 1 

November 2021. It accepted the advice of the legal assessor.  

 

Mr Harper, on behalf of the NMC, made no positive submissions relating to an interim 

order. Ms Fletcher-Smith submitted that the bar is set high for the imposition of an 

interim order on public interest grounds alone and was not met in this case.   
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The panel was mindful that it may only make an interim order if it is necessary for the 

protection of the public, is otherwise in the public interest, or is in your own interests. 

 

Having found that your fitness to practise is not currently impaired on public protection 

grounds, an interim order is not necessary to protect the public. 

 

The panel bore in mind that the bar for imposing an interim order on public interest 

grounds alone is high. While this is a serious case, it did not consider that the high bar 

for imposing an interim order on this ground alone was met. 

 

An interim order would also not be in your interests. 

 

The panel therefore did not impose an interim order. 

 

Determination on sanction 

The panel considered this case and decided to make a 2 year caution order. 

 

In reaching this decision, the panel had regard to all the evidence that has been 

adduced in this case, together with the submissions made by Mr Harper and Ms 

Fletcher-Smith. 

 

Mr Harper submitted that, in the NMC’s view, the appropriate and proportionate 

sanction which would uphold the public interest was a caution order. He referred the 

panel to the NMC’s Sanctions Guidance and suggested a number of aggravating and 

mitigating factors for the panel’s consideration. However, he recognised that sanction 

remained a matter for the panel’s own independent judgement, having regard to the 

principles of fairness and proportionality. 

 

Ms Fletcher-Smith submitted that the public interest could be upheld by the panel taking 

no further action. She referred the panel to the NMC’s guidance regarding ‘Serious 

concerns based on public confidence and professional standards’ and submitted that 
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the threshold for taking action to maintain public trust is high. Ms Fletcher-Smith 

submitted that the panel should take account of the context in which these events 

occurred and referred the panel to a number of factors including the staffing levels on 

the shift, the Trust-wide approach to supernumerary and newly-qualified staff, and your 

lengthy and otherwise unblemished career. Ms Fletcher-Smith submitted that, since 

then, you have cooperated with the Trust’s internal investigation, a police investigation, 

a coroner’s inquest and these NMC proceedings. Ms Fletcher-Smith submitted that you 

have demonstrated full insight and remorse, strengthened your practice, shown 

evidence of improving patient safety in your current role, and have provided a 

substantial range of testimonials commenting on your skills as a midwife, a manager 

and a ward coordinator. Ms Fletcher-Smith submitted that, in light of the context and 

mitigation in your case, the panel could safely conclude that the public interest has 

already been satisfied by the finding of current impairment.  

 

Alternatively, Ms Fletcher-Smith submitted that if the panel was of the view that a 

sanction was required then a caution order would be appropriate. She submitted that a 

conditions of practice order or suspension order would be disproportionate and unfair.  

 

The panel accepted the advice of the legal assessor who referred it to the NMC’s 

Sanctions Guidance. The panel bore in mind that any sanction imposed must be 

appropriate and proportionate and, although not intended to be punitive in its effect, 

may have such consequences. The panel had careful regard to the Sanctions Guidance 

published by the NMC. It recognised that the decision on sanction is a matter for the 

panel, exercising its own independent judgement.  

 

The panel considered that the aggravating factors in this case were:  

 As the labour ward coordinator you had overall responsibility for ensuring that 

patients were safe and staff were supported; despite this, you failed to check on 

Patient A or Registrant A, who was newly qualified, for almost 5.5 hours.   

 Your actions placed Patient A and Baby A at risk of harm and, the panel has 

found, contributed to the significant harm of Baby A.  
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The panel considered that the mitigating factors in this case were:  

 The shift was understaffed. 

 The panel heard evidence that there was a culture at the Trust of using newly 

qualified or supernumerary staff to supplement staffing numbers and a lack of 

action taken by senior management to address staffing problems when they were 

escalated. 

 The panel had evidence from Mr 4 about his perceived deficiencies in the 

individual assessment process of the nationally used K2 CTG training package. 

 You have no other NMC referrals either before or since these incidents. 

 You have fully engaged with these proceedings. 

 You made some admissions. 

 You have shown insight and remorse which has developed during this hearing. 

 You have remediated the concerns about your clinical practice, such that the 

panel is satisfied that there is no risk of repetition. 

 You have already been subject to restrictions on your practice, imposed by the 

Trust.  

 You have been working unrestricted since the completion of the Trust’s 

development programme in January 2018 with no further repetition of any 

concerns.  

 You have a substantial number of positive testimonials.  

 

The panel first considered whether public confidence would be maintained if it were to 

take no further action. The panel bore in mind that taking no further action at the 

sanction stage is an exceptional course of action which will only be appropriate in rare 

cases. 

 

The panel had regard to the fact that it had found that you no longer present a risk to 

the public or patients. It was satisfied that you have remediated your previous clinical 

failings and implemented the learning from additional training into your midwifery 

practice. During these NMC proceedings your insight into your role, responsibilities and 
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actions on 26/27 November 2013 has developed. It also bore in mind the evidence it 

heard about staff shortages at the Trust more widely, and the difficulties faced by shift 

co-coordinators in obtaining support or additional resources from senior management. 

 

However, the panel also bore in mind the serious nature of this case. It was aware that 

eight years have passed since these events and that they have been subject to intense 

scrutiny through various investigations. However, the panel did not consider that the 

passage of time diminished the severity of the case or the level of public interest. You 

were the labour ward coordinator, responsible for the safe staffing and running of the 

ward for that shift. The panel had found that the lack of support that you offered to 

Registrant A, as a newly qualified member of the team, and your own clinical failings 

had fallen seriously short of the standards expected of a midwife in that senior position. 

The outcome for Baby A was tragic and, in the panel’s view, needs to be marked. In the 

professional judgment of the panel, taking no further action would not satisfy the public 

interest in this case and some form of sanction is required to maintain public confidence 

in the profession and in the NMC as its regulator.  

 

The panel therefore moved on to consider a caution order. The Sanctions Guidance 

indicates that a caution order may be appropriate where ‘the case is at the lower end of 

the spectrum of impaired fitness to practise, however the Fitness to Practise committee 

wants to mark that the behaviour was unacceptable and must not happen again’. A 

caution order would not restrict your practice, but would be a public marking of your 

misconduct.  

 

The panel considered that this case was very serious. However, it had also determined 

that you pose no ongoing risk to patients or the public. Its finding of impairment had 

been made on public interest grounds only, to maintain public confidence in the 

midwifery profession and in the NMC as its regulator. It had found that you have 

demonstrated remorse and insight and that, over the course of these proceedings, your 

understanding of your professional accountabilities and responsibilities as a labour ward 

coordinator had grown. You have completed retraining, which you have reflected upon, 
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and have been working unrestricted for almost four years, since completing the Trust’s 

development programme in January 2018. The panel also had numerous positive 

testimonials from midwifery and obstetric colleagues regarding your skills, and evidence 

of the steps that you have taken in your current role as Maternity Outpatients Manager 

to improve patient safety. In these circumstances, it considered that the public interest 

could be maintained by a caution order. 

 

The panel considered whether a more restrictive sanction was required to maintain 

public confidence in the profession. It decided that a conditions of practice order would 

serve no useful purpose in the absence of any concerns about your clinical practice or 

attitude.  

 

It also decided that a suspension order would be disproportionate. While the panel was 

of the view that a sanction is required to maintain public confidence in the midwifery 

profession and the NMC as its regulator, it also bore in mind that there is a public 

interest in allowing safe midwives to practise. The maintenance of public confidence in 

the NMC as a regulator also includes reaching a proportionate outcome. Having regard 

to the fact that you have remediated the concerns about your clinical practice, shown 

insight into the impact of your failings and your professional responsibilities as a senior 

midwife in charge of a shift, and have been working safely without restriction for almost 

four years, the panel considered that suspending you from the register would be 

disproportionate, punitive and more than is required to maintain public confidence. 

 

The panel therefore concluded that a caution order was the appropriate and 

proportionate sanction which would maintain public confidence in the midwifery 

profession and the NMC as its regulator. The panel bore in mind that on 26/27 

November 2013 you were the shift coordinator and were therefore in a position of 

responsibility and leadership, over and above other midwives on duty that night. The 

panel considered that a caution order for 2 years struck the appropriate balance 

between the serious nature of the case and the gravity of your failings as the shift co-
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ordinator, against the work you have done since to learn from these events and improve 

your practice. 

 

At the end of the two year period the note on your entry in the register will be removed. 

 

This decision will be confirmed in writing. 

 

 

 

 

 

 

 


