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Nursing and Midwifery Council 
Fitness to Practise Committee 

  
Substantive Hearing 

07-11 June 2021 
 

Virtual Hearing 
 
Name of registrant:   Alice Sogo Shokunbi 
 
NMC PIN:  10F1387E 
 
Part(s) of the register: Nursing – sub part 1 
 RNLD: Registered Nurse – Learning Disabilities 
 27 October 2010 
 
Area of registered address: Essex 
 
Type of case: Misconduct 
 
Panel members: Nigel Hallam  (Chair, Lay member) 

Dr Katharine Martyn (Registrant member) 
Jane McLeod  (Lay member) 

 
Legal Assessor: Jane Rowley 
 
Panel Secretary: Max Buadi (7-10 June 2021) 
 Amira Ahmed (11 June 2021) 
 
Nursing and Midwifery Council: Represented by Alfred Underwood, Case 

Presenter 
 
Mrs Shokunbi: Present and represented by Dr Abbey Akinoshun 
 
Facts Admitted: 3(a), 3(b) and 4 
 
No case to answer: 1(a), 1(b) and 2 
 
Facts proved: N/A  
 
Facts not proved: N/A 
 
Fitness to practise: Impaired 
 
Sanction:     Caution Order (3 years) 
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Details of charge (as amended) 
 

That you, a registered nurse:  

 

1. On the night shift between 30 and 31 August 2018, in relation to Patient A: 

a) failed to monitor Patient A’s condition adequately throughout the night; 

b) did not check on Patient A at 06:45 hours as noted in the record that you had 

made for Patient A. 

 

2. Your actions at 1(b) were dishonest in that you knew that you had not checked on 

Patient A at 06:45 hours and you had made your notes retrospectively to mislead 

your employer. 

 

3. On 31 August 2018 in relation to Patient A: 

 

a) failed to perform CPR on Patient A; 

b) made retrospective notes to suggest that CPR had been performed on Patient A 

from 07:50 hours to 08:00 hours. 

 

4. Your actions at charge 3 (b) were dishonest as you knew that you had not 

performed CPR on Patient A and intended to mislead your employer into believing 

that CPR had been performed. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.   
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Decision and reasons on application to amend the charge 

 

The panel heard an application made by Mr Underwood, on behalf of the NMC, to amend 

the wording of charge 3(b).  

 

The proposed amendment was to amend the time presented in the charge. It was 

submitted by Mr Underwood that the proposed amendment would provide clarity and more 

accurately reflect the evidence. 

 

3. On 31 August 2018 in relation to Patient A: 

b) made retrospective notes to suggest that CPR had been performed on Patient A 

from 07:00 07:50 hours to 08:00 hours. 

 

Dr Akinoshun made no objection to the amendment. 

 

The panel accepted the advice of the legal assessor and had regard to Rule 28 of ‘Nursing 

and Midwifery Council (Fitness to Practise) Rules 2004’, as amended (the Rules). 

 

The panel was of the view that such an amendment, as applied for, was in the interest of 

justice. The panel was satisfied that there would be no prejudice to you and no injustice 

would be caused to either party by the proposed amendment being allowed. It was 

therefore appropriate to allow the amendment, as applied for, to ensure clarity and 

accuracy. 

 

Background 

 

On 31 August 2018, the NMC received a referral about your fitness to practise from 

Barleycroft Care Home (the Home). At the time of the concerns, you had been working as 

a registered nurse. 
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This case concerns care you provided for Patient A. Between 30 and 31 August 2018, you 

were working the night shift which started at 20:00. You were the only registered nurse on 

the night shift and you were assisted by two healthcare assistants. 

 

Your notes from the shift suggests that you visited Patient A at 06:45. At around 08:00 

Patient A was found cold and without a pulse in his room. Patient A did not have a DNAR 

(Do Not Attempt Resuscitation) in place. You did not commence CPR when Patient A was 

found. Your account is that you returned to commence CPR after having called an 

ambulance, however, this account is disputed by other witnesses. When Patient A was 

found shortly before 08:00 it was considered by the day nurse, Ms 2 that he had been 

dead for around two to three hours, which would suggest that you had failed to regularly 

check on Patient A throughout the night. Your account is that you checked on Patient A at 

06:45, around an hour before he was found dead, and he was sleeping and breathing. 

 

The Home Manager, Mr 1, carried out investigation interviews with you, the night care 

assistants, the day nurse for 31 August 2018, Ms 2, and the two day care assistants for 31 

August 2018. 

 

After the internal investigation, you were dismissed by the Home on 14 September 2018. 

 

Decision and reasons on application to admit the written statement of Mr 1 as 

hearsay evidence and decision and reasons on application to adjourn the hearing 

 

The panel heard an application made by Mr Underwood under Rule 31 to allow the written 

statement of Mr 1 into evidence as hearsay. Although scheduled to attend via video link, 

Mr 1 was not present at this hearing. Mr Underwood informed the panel that on 2 June 

2021, the NMC heard that Mr 1 [PRIVATE] needed to travel to Nigeria urgently. Mr 

Underwood told the panel that numerous attempts were made, by telephone, to ascertain 

if Mr 1 could attend remotely from Nigeria – no contact was successfully made. Mr 

Underwood then told the panel that Mr 1 had emailed the panel secretary, on 7 June 

2021, to inform him that he was unable to give evidence [PRIVATE]. The panel secretary 
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made careful and respectful subsequent enquires to ascertain if Mr 1 would be able to 

give evidence today [PRIVATE], but the witness was clear that he would not be able to. 

 

Mr Underwood submitted that Mr 1 is unable to give evidence today and has an 

understandable reason for not doing so. He submitted that where a witness is unable to 

give evidence, an application can be made for their witness statement to be admitted as 

hearsay evidence.  

 

Mr Underwood referred the panel to the case of Thorneycroft v Nursing and Midwifery 

Council [2014] EWHC 1565 (Admin) which outlined a list of factors to be taken into 

consideration when determining whether it would be fair to admit the witness statement of 

an absent witness into evidence. 

 

Mr Underwood submitted that there would be some impact in fairness for you by admitting 

the evidence of a witness you will be unable to challenge in cross examination. However, 

he submitted that this must be balanced with unfairness to the NMC as it is being denied a 

key witness through circumstances beyond its control. Additionally, if Mr 1’s witness 

statement is admitted as hearsay evidence, then it will have considerably less weight 

attached to it. 

 

Mr Underwood also accepted that the NMC did not take steps to let you or your 

representative know that Mr 1 would not be available. He apologised to you, Dr Akinoshun 

and the panel for this on behalf of the NMC. 

 

Mr Underwood submitted that Mr 1’s evidence is not sole or decisive and he is not an eye-

witness to the remaining matters in contention. He also submitted that his evidence refers 

to the statement of Ms 2 – who is due to give evidence. For these reasons, Mr Underwood 

submitted that the balance of fairness is in allowing the NMC to rely on the evidence of Mr 

1 who announced he cannot attend at a very late stage. 
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Mr Underwood submitted that if the panel are not with him, then he would make an 

application to adjourn Mr 1’s evidence to a later date.  

 

Mr Underwood submitted that the remaining NMC witnesses should be allowed to give 

evidence. Then today’s hearing should be adjourned until such time that Mr 1 can attend 

to give evidence. Mr Underwood informed the panel that Mr 1, in an email dated 7 July 

2021, indicated that this is likely to be in September or October 2021.  

 

Dr Akinoshun opposed the Rule 31 application. He told the panel that it was disappointing 

that the NMC had been dealing with the absence of Mr 1 since 2 June 2021 and the first 

time he found out about it was around 09:45 this morning.  

 

Dr Akinoshun submitted that it is not fair for Mr 1’s evidence to be admitted as hearsay. He 

submitted that Mr 1’s evidence is sole and decisive to the remaining charges in contention 

as he is the only person who interviewed all the staff involved in the alleged incident. Dr 

Akinoshun submitted he wants the opportunity to cross examine Mr 1 and challenge his 

evidence.  

 

Dr Akinoshun also submitted that it would be fair for the panel to test the reliability of Mr 

1’s evidence. Accepting the witness statement of Mr 1 as hearsay evidence would deny 

the panel this opportunity.   

 

Dr Akinoshun submitted that it would be unfair for the NMC and the panel to deny you the 

opportunity to challenge the disputed evidence of Mr 1. On this basis, Dr Akinoshun 

invited the panel to reject the hearsay application.  

 

Dr Akinoshun supported the application to adjourn today’s proceedings until Mr 1 was 

available. He also submitted that the hearing should proceed so that he can have the 

opportunity to cross examine the remaining available witnesses.  
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The panel heard and accepted the legal assessor’s advice on the issues it should take into 

consideration in respect of these applications. This included that Rule 31 provides that, so 

far as it is ‘fair and relevant,’ a panel may accept evidence in a range of forms and 

circumstances, whether or not it is admissible in civil proceedings. She took the panel 

through the relevant case law, and detailed the principles outlined in R (Bonhoeffer) v 

GMC [2011] EWHC 1585 (Admin) and Nursing and Midwifery Council v Ogbonna [2010] 

EWCA Civ 1216. 

 

The panel gave the application with regard to Mr 1 serious consideration. The panel noted 

that Mr 1’s statement had been prepared in anticipation of being used in these 

proceedings and contained the paragraph, ‘This statement … is true to the best of my 

information, knowledge and belief’ and signed by Mr 1. 

 

The panel noted that Mr 1 had a good reason for not being able to give evidence today. It 

also bore in mind that it is clear that Mr 1 would be available at a later date. The panel was 

of the view that it would be fair to allow you and Dr Akinoshun the opportunity to cross 

examine Mr 1. It would also be fair for the panel to see the reliability of Mr 1’s evidence 

tested. 

 

In all the circumstances, the panel was of the view that it would not be fair to you to admit 

Mr 1’s witness statement as hearsay evidence. As a result, the panel accepted the 

application to adjourn today’s proceedings after the remaining NMC witnesses had given 

their evidence. 

 
Decision and reasons on application to admit the agreed statement of Mr 1 

 

At the close of the NMC’s case, and after taking instruction, the panel heard that Dr 

Akinoshun no longer objected to the written statement of Mr 1 being allowed into 

evidence.  
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Mr Underwood reminded the panel that Mr 1 is not here and he (Mr Underwood) is now 

renewing his Rule 31 application to adduce the written statement as hearsay evidence. He 

submitted that the panel should admit the statement as this has been accepted by both 

parties as an agreed statement. 

 

Mr Underwood invited the panel to present the statement as hearsay on the basis that 

there are no objections and it is fair and relevant to the charges. 

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel gave the application with regard to Mr 1 serious consideration. The panel noted 

that Mr 1’s statement had been prepared in anticipation of being used in these 

proceedings and contained the paragraph, ‘This statement … is true to the best of my 

information, knowledge and belief’ and signed by him. 

 

The panel considered whether you would be disadvantaged by the change in the NMC’s 

position of moving from reliance upon the live testimony of Mr 1 to that of a written 

statement now presented as hearsay evidence. 

 

The panel noted that there were no objections from Dr Akinoshun.  

 

In these circumstances, the panel came to the view that it would be fair and relevant to 

accept into evidence the written statement of Mr 1 as an agreed statement but would give 

what it deemed appropriate weight once the panel had heard and evaluated all the 

evidence before it. 

 
Decision and reasons on application of no case to answer 

 

The panel considered an application from Dr Akinoshun that there is no case to answer in 

respect of charges 1(a), 1(b) and 2. This application was made under Rule 24(7). 
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In relation to this application, Dr Akinoshun submitted that the NMC has not put forward 

enough evidence to substantiate these charges. He drew the panel’s attention to the 

witness statement of Mr 1, where he stated: 

 

“…[Mr 5]’s account was that…Patient A had already died and he did not see 

anyone doing CPR. [Mr 5] said that both he and [Mr 6] had cared for Patient A 

during the night. In his written statement he stated that Patient A was awake at 

03:00 and that [you] checked on him at around 05:20 and that at 06:25 Patient A 

was assisted with personal care and made comfortable...”  

 

Dr Akinoshun submitted that this statement is contrary to charges 1(a) and 1(b) and 

actually supports your case, not the NMC’s. He submitted that there is no evidence in the 

NMC bundle that supports those charges.  

 

Dr Akinoshun also submitted that the NMC’s witnesses could not provide the panel with 

evidence of what actually happened on the night shift of 30 to 31 August 2018. 

 

In light of this, Dr Akinoshun invited the panel to find no case to answer in relation to 

charges 1(a), 1(b) and 2.  

 

Mr Underwood reminded the panel of the case of R v Galbraith [1981] 73 Cr. App. R 124 

CA in which Lord Lane C.J. laid down a two limbed approach to the evidence:  

 

‘If there is no evidence that the crime alleged has been committed by the 

defendant, there is no difficulty. The judge will of course stop the case. [Limb 1].  

 

The difficulty arises where there is some evidence but it is of a tenuous character, 

for example, because of inherent weakness or vagueness or because it is 

inconsistent with other evidence. [Limb 2].  
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Where the judge comes to the conclusion that the prosecution evidence, taken at 

its highest, is such that a jury properly directed could not properly convict upon it, is 

his duty, upon a submission being made, to stop the case.’ 

 

Mr Underwood reminded the panel of the evidence it had heard. He accepted that the 

NMC’s witnesses were not present on the night in question. He also submitted that none 

of the night care assistants have provided a written statement. As a result, the NMC 

witness statements are hearsay accounts.  

 

Mr Underwood reminded the panel that the account provided by Ms 2 stated that she 

observed Patient A at 08:00 and he had been deceased for two to three hours. He 

accepted that this was inconsistent with your account and the accounts of the other 

ealthcare assistants who had also observed and cared for Patient A during the time 

Patient A was thought to have been deceased. 

 

Mr Underwood submitted that the only evidence that relates to the charges is in the 

investigation interview with you undertaken by Mr 1 on 7 September 2018. He drew the 

panel’s attention to the following: 

 

[You]: I called [Mr 6] to explain what intervention they given Patient A. Masood 

started saying he gave personal care, she said he has been dead for 3 hours. 

[Mr 1] What time did you see him last? 

 

[You]: Around 6.45 when I went to routine check before starting PEG feeding. 

 

Mr Underwood submitted that when you were challenged on this issue, you called Mr 6 to 

verify whether observations had been carried out. Mr Underwood questioned why you 

would have to do this if you had undertaken the observations yourself. 

 

Mr Underwood invited the panel to consider this and the rules set out in R v Galbraith 

when considering this application. 
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The panel took account of the submissions made, and accepted the advice of the legal 

assessor.  

  

In reaching its decision, the panel made an initial assessment of all the evidence that had 

been presented to it at this stage. It considered the evidence at its highest, taking into 

account its strength and its weaknesses. The panel was solely considering the sufficiency 

of evidence that had been presented, upon which it may find the facts proved and whether 

you had a case to answer. 

 

Regarding charge 1(a) the panel took account of the “Close Observation Checks” 

recorded on the night of 30 to 31 August 2018 and compared it with the pattern of checks 

the previous night, 29 August 2018. It noted that there is no change in the pattern of 

checks between the night of 30 to 31 August 2018 and the night prior to this.  

 

The panel also took account of the “Resident Re-Positioning Chart” dated 31 August 2018 

and noted that there are regular checks of Patient A at “24:10”, “03:17” and “06.25”. It also 

noted that there is no change in the pattern of care and that Patient A’s pattern of turning 

is the same frequency as it was on previous nights. 

 

The panel therefore concluded that the care provided for Patient A was consistent with 

that provided on previous nights. 

 

The panel compared the signatures with that of the “Resident Re-Positioning Chart” and 

noted that this had clearly been signed by Mr 5 and another at “06:25”. The statement also 

provided by Mr 5 clearly states that he had tended to Patient A at that time to give 

personal care. This is reported by you consistently in your statements. The panel also took 

account of the signatures and noted that you had signed the record of care at “05:22” and, 

as you admitted in the aforementioned investigation interview, retrospectively at “06:25”. 
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In applying the second limb of Galbraith, the panel noted that there was no direct evidence 

from somebody working on the night shift. The only evidence available in relation to this 

charge was hearsay evidence and therefore of limited weight. The panel therefore found 

there to be no case for you to answer in respect of this charge. 

 

With regards to charge 1(b), and applying the first limb of Galbraith, the panel concluded 

that there was absolutely no evidence to support this charge. The panel therefore found 

there to be no case for you to answer in respect of this charge. 

 

As there is no case to answer in respect of charge 1(b), the panel was satisfied that 

charge 2 fails as it relies on the sufficiency of evidence in regards to charge 1(b). 

 

Decision and reasons on the facts 

 

At the outset of the hearing, the panel heard from Dr Akinoshun, on your behalf, who 

informed the panel that you made full admissions to charges 3(a), 3(b) and 4.  

 

The panel therefore finds charges 3(a), 3(b) and 4 proved in their entirety, by way of your 

admissions.  

 

In reaching its decisions on the disputed facts, the panel took into account all the oral and 

documentary evidence in this case together with the submissions made by Mr Underwood 

on behalf of the NMC and by Dr Akinoshun. The panel noted that the documentary 

evidence included copies of two separate nursing documentation sheets, signed by 

others, that indicated that Patient A had been attended to at 06:25. 

 

The panel was aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that a fact will 

be proved if a panel is satisfied that it is more likely than not that the incident occurred as 

alleged. 
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The panel heard live evidence from the following witnesses called on behalf of the NMC:  

 

 Ms 2 Day nurse at the Home at the 

relevant time; 

 

 Ms 3: Healthcare Assistant at the Home at 

the relevant time. 

 

 Ms 4: Regional Manager of Cromwell 

House Care Home at the relevant 

time; 

 

At the close of the NMC’s case on facts, the panel determined that the documentary 

evidence, and the evidence provided by the witnesses, who had not been on duty during 

the time of the alleged incident, was insufficient and did not support the remaining 

charges. 
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Fitness to practise 

 

You having admitted to charges 3(a), 3(b) and 4, the panel then moved on to consider, 

whether your admissions to those charges amount to misconduct and, if so, whether your 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the public 

and maintain public confidence in the profession. Further, it bore in mind that there is no 

burden or standard of proof at this stage and it has therefore exercised its own 

professional judgement. 

 

Your evidence 

 

You gave evidence under affirmation.  

 

You stated that you qualified as a registered nurse in 2010 from London South Bank 

University. You started working as an agency nurse in 2011 and have been on the NMC 

register since 2010. 

 

As an agency nurse, you stated that you were sent to many different care homes. One of 

these care homes was the Home and you were encouraged to apply for a permanent role 

after the manager was impressed with you. 

 

You stated that you worked at the Home from 2012 up until the incident in question. You 

then took a four-month break and then went back to the agency and you stated that they 

were happy to receive you back. You have worked with the agency from 2018 until the 

present day. 
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You told the panel that this is your first referral to the NMC. You stated that you have not 

had a referral to the NMC before or since the incident in 2018.  

 

You told the panel that there were many factors as to why you failed to perform CPR on 

Patient A. You stated that on the night in question, you were tending to 30 residents with 

two healthcare assistants. You were very busy on that night. You stated that there was no 

sign of deterioration in Patient A and he was fine.  

 

You told the panel that having seen Patient A alive at 06:45 with no sign of deterioration, 

you were shocked to find him dead later at 07:45. You stated that there was no DNAR 

documentation in place. You stated that you had a dilemma, and did not know if Patient 

A’s family wanted him to be resuscitated and, as a result, did not know if you should 

perform CPR. You told the panel that you were “breaking down” which clouded your 

reasoning and your judgment. You admitted to the fact that you should have performed 

CPR. 

 

You told the panel that you did not know why you made retrospective notes stating you 

performed CPR when you had not. You stated that your judgement “was off”. You stated 

that you thought you were documenting care to Patient A and stated that you had written 

the note after the paramedics had left.  

 

You told the panel that after insight and reflection you felt bad and thought you let yourself, 

your employer, the family of Patient A, your colleagues and the nursing profession down. 

You stated that your actions were not acceptable as a registered nurse. You want to 

apologise to them all. 

 

You told the panel that you admitted charges 3(a), 3(b) and 4 after reflecting on what you 

had done wrong. You made the decision to admit these charges a long time ago and told 

Dr Akinoshun on Monday 7 June 2021. You wanted to do this in front of a panel of your 

peers. 
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You stated that your dishonesty is a very serious matter. You stated that you see nurses 

as second to God. You said that patients rely on care from nurses and trust nurses to 

provide this care. You stated that for you to be dishonest has destroyed that trust.  

 

You stated that your dishonesty undermined the profession and the Duty of Candour to be 

open and honest. You also stated that it undermined the public’s trust in you.  

 

You stated that you have read many nursing journals and articles about honesty and 

openness which has enlightened you. As the Nurse in Charge on that night, you take full 

responsibility for not performing CPR on Patient A and the failures on that day.  

 

You stated that you now contemporaneously record your notes rather than retrospectively 

as you do not want the same incident to repeat itself. You ensure that your records are 

accurate, reliable, legible and understood.  

 

You told the panel that you have undertaken basic life support training and also the 

advanced resuscitation course completed in May 2021. You also produced certificates for 

record keeping.  

 

You also invited the panel to accept that your fitness to practise is not currently impaired 

as you have reflected from the time since the incident. You said you have reflected on the 

errors and mistakes and have insight into what went wrong. You stated that you have 

taken corrective steps to ensure that the incident that occurred on 30 – 31 August 2018 

would not happen again. This includes appropriate delegation to other staff and keeping 

accurate records as you now recognise the importance of record keeping in situations 

such as this. 

 

You informed the panel that you have worked at different care homes since the incident. 

You stated that you are more confident now than you were before. You stated that when 

you are on duty, you make sure to check on the residents every 30 minutes to ensure that 
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they are safe. You told the panel that you now work with a patient centred approach to 

ensure the safety of residents.  

 

You informed the panel of a similar incident that occurred in a care home in Brentwood. 

You said that one of the carers approached you when you were on the second floor. This 

carer told you a patient had collapsed and was unresponsive. You did not allow the carer 

to return to the second floor. You told her to call for help instead. You stated that you went 

to see the patient yourself and instructed the other carers to help you get the patient on 

the floor. You stated that you proceeded to perform CPR. You told the panel that the 

patient came around and was taken to the hospital. 

 

You concluded by stating that you had acknowledged what you had done was wrong, and 

have learned from the incident and wanted to continue to practise in a way expected by 

the NMC. You apologised for the incident. 

 

Submissions on misconduct 

 

Mr Underwood invited the panel to take the view that your admissions amounted to 

misconduct. He submitted that you accept you ought to have performed CPR on Patient A. 

He also accepted that there is no evidence that CPR would have been effective. He 

submitted that he could not reasonably argue that your failure to perform CPR, in this 

case, caused Patient A harm. However, he submitted that your failure to perform CPR, 

when procedure suggests you ought to, does amount to a failure in your practice.  

 

Regarding your dishonesty, Mr Underwood reminded the panel that you provided two 

different accounts to your employer during its investigation into the matter. You first stated 

that you performed CPR in the presence of another and then stated that you performed 

CPR alone. Mr Underwood also submitted that you tried to shift blame.  
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Mr Underwood directed the panel to specific paragraphs within ’The Code: Professional 

standards of practice and behaviour for nurses and midwives 2015’ (the Code) and 

identified where, in the NMC’s view, your actions amounted to misconduct.  

 

Dr Akinoshun submitted that the admitted charges amount to misconduct but did not 

constitute impairment.  

 

Submissions on impairment 

 

Mr Underwood moved on to the issue of impairment and addressed the panel on the need 

to have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. He referred to the case of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) and Grant 

[2011] EWHC 927 (Admin). He reminded the panel of the Dame Janet Smith test from the 

Fifth Shipman report and submitted that, regarding the dishonesty, limbs b, c and d should 

be considered. 

 

Mr Underwood submitted that the public expect nurses to act honestly. He submitted that 

dishonesty brings the nursing profession into disrepute.  

 

Mr Underwood reminded the panel that you admitted to charges 3(a), 3(b) and 4 at a late 

stage in the NMC proceedings. He also reminded the panel that you provided your 

employer with two different accounts during its investigation. He invited the panel to take 

this into account when considering your risk of repetition.  

 

Dr Akinoshun submitted that prior to the incident, you had an unblemished record. He 

submitted that you carried out your duties competently and safely. He reminded the panel 

that this is your first referral to the NMC in an otherwise unblemished career. 
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Dr Akinoshun submitted that given your acknowledgement of your mistake, your current 

level of insight, the fact you have taken responsibility for your failings and the training you 

have undertaken – the risk of repetition is nil. 

 

Dr Akinoshun reminded the panel that you have continued to work as a registered nurse 

without incident. He also reminded the panel that in your evidence, you spoke about how 

you would deal with a similar situation and your remedial steps have been tested.  

 

Dr Akinoshun submitted that you have learned your lessons and reflected. He invited the 

panel to find that your fitness to practise is not impaired.  

 

The panel accepted the advice of the legal assessor who directed the panel to a number 

of relevant judgments. These included: Roylance v General Medical Council (No 2) [2000] 

1 A.C. 311, Doughty v General Dental Council [1988] AC 164 1988, Calhaem v General 

Medical Council [2007] EWHC 2606 (Admin), R v (Zygmunt) v GMC [2008] EWCH 2643 

(Admin), Cohen v General Medical Council [2008] EWHC 581 (Admin) and Grant. She 

also referred the panel to the NMC guidance on “Making Decisions on Dishonesty 

Charges” and invited the panel to consider the 2015 code applicable at the date of the 

incident in 2018. 

 

The panel adopted a two-stage process in its consideration. First, the panel must 

determine whether the charges admitted amount to misconduct. Secondly, only if the 

charges admitted amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that misconduct.  

 

Decision and reasons on misconduct 

 

In coming to its decision, the panel had regard to the case of Roylance v General Medical 

Council (No. 2) [2000] 1 AC 311 which defines misconduct as a ‘word of general effect, 

involving some act or omission which falls short of what would be proper in the 

circumstances.’ 
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When determining whether the charges admitted amount to misconduct, the panel had 

regard to the terms of the Code. 

 

The panel was of the view that your actions did fall significantly short of the standards 

expected of a registered nurse, and that your actions amounted to a breach of the Code. 

Specifically: 

 

6 Always practise in line with the best available evidence  

 

To achieve this, you must:  

 

6.2 maintain the knowledge and skills you need for safe and effective practice  

 

10 Keep clear and accurate records relevant to your practice  

 

This applies to the records that are relevant to your scope of practice. It includes 

but is not limited to patient records.  

 

To achieve this, you must:  

 

10.1 complete records at the time or as soon as possible after an event, recording if 

the notes are written some time after the event  

 

10.3 complete records accurately and without any falsification, taking immediate 

and appropriate action if you become aware that someone has not kept to these 

requirements  

 

10.4 attribute any entries you make in any paper or electronic records to yourself, 

making sure they are clearly written, dated and timed, and do not include 

unnecessary abbreviations, jargon or speculation  
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20 Uphold the reputation of your profession at all times  

 

To achieve this, you must:  

 

20.1 keep to and uphold the standards and values set out in the Code  

 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment  

 

The panel appreciated that breaches of the Code do not automatically result in a finding of 

misconduct. It first considered whether your failure to perform CPR amounted to 

misconduct. 

 

The panel noted that this was a single isolated incident. It also reminded itself there is no 

evidence that CPR would have been effective. 

 

However, the panel bore in mind that there is a duty to perform CPR unless there is a 

DNAR in place. It noted that there was no DNAR in place in relation to Patient A.  

 

The panel also took account of the DNAR policy implemented at the Home. It noted that 

this indicates that a nurse can make a professional judgment regarding when not to 

perform CPR. However, the panel bore in mind that you did not take the steps to verify 

that Patient A had been dead for some time, therefore you did not take the required steps 

to underpin your clinical judgment to not perform CPR. 

 

As a result, the panel was of the view that you were duty bound to perform CPR even if 

the likelihood of a positive outcome was low. In light of this, the panel was satisfied that 

your actions in this regard amounted to serious misconduct. 
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The panel was of the view that making retrospective notes to suggest that CPR had been 

performed on Patient A from 07:50 hours to 08:00 hours when you knew you had not done 

so was misleading. It also noted that this would create a false impression of care provided 

to other clinicians. The panel was of the view that a dishonesty charge relating to the Duty 

of Candour in lying about something that did not happen amounted to serious misconduct. 

 

The panel found that your actions did fall seriously short of the conduct and standards 

expected of a nurse and amounted to misconduct. 

 

Decision and reasons on impairment 

 

The panel next went on to decide if as a result of the misconduct, your fitness to practise 

is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times to 

be professional. Patients and their families must be able to trust nurses with their lives and 

the lives of their loved ones. To justify that trust, nurses must be honest and open and act 

with integrity. They must make sure that their conduct at all times justifies both their 

patients’ and the public’s trust in the profession. 

 

In paragraph 76 in the case of Grant, Mrs Justice Cox referred to Dame Janet Smith's 

“test” which reads as follows: 

 

‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

 

a) … 
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b) has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c) has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d) has in the past acted dishonestly and/or is liable to act 

dishonestly in the future.’ 

 

The panel finds that limbs b, c and d are engaged in this case. 

 

The panel accepted that there is no evidence of harm caused in this particular case. 

However, it concluded that your misconduct had breached the fundamental tenets of the 

nursing profession and therefore brought its reputation into disrepute. In the panel’s 

judgement, the public do not expect a nurse to act as you did as they require nurses to 

adhere at all times to the appropriate professional standards and to act to safeguard the 

health and wellbeing of patients. It was also satisfied that confidence in the nursing 

profession would be undermined if its regulator did not find charges relating to dishonesty 

extremely serious.  

 

The panel considered whether the areas of concern identified in your nursing practice are 

capable of remediation, whether they have been remediated, and whether there is a risk of 

repetition of similar concerns occurring at some point in the future. 

 

Regarding insight, the panel had regard to the fact that you had made admissions to 

charges 3(a), 3(b), and 4. While it noted that you provided this admission late in the NMC 

process, it accepted your rationale for your timing in making these admissions.  

 

Regarding your failure to perform CPR, the panel noted that it was apparent, from your 

oral evidence that you had learned from the incident and you appear to have developed a 
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better understanding of your failings. The panel noted that during your oral evidence, it 

was clear that you now know how you should have reacted.  

 

Additionally, the panel considered you to have demonstrated genuine remorse for your 

failings, and that you have identified how your failures have impacted upon your 

colleagues, patients and the perception of the nursing profession. In light of your oral 

evidence and reflective statement the panel was satisfied that you have demonstrated a 

good level of insight. 

 

The panel was satisfied that the misconduct in this case is capable of remediation. 

Therefore, the panel carefully considered the evidence before it in determining whether or 

not you had remedied your practice.  

 

The panel took into account the fact you have undertaken some relevant training in the 

areas of concern. This included completed courses in “Immediate Life Support”, 

“Resuscitation Level 3 (Immediate Life Support)”, and “Recording Information”. The panel 

also noted that you were able to sufficiently demonstrate how you would handle a similar 

situation differently. You provided it with an account that occurred at a care home in 

Brentwood where you had previously worked. You described the various steps you had 

taken to remedy the situation. The panel noted that you stated that this helped build your 

confidence. The panel was encouraged that you were able to draw on the lessons you had 

learned from the incident in 2018, the training subsequently undertaken and appeared to 

have implemented them accordingly. 

 

In light of this, the panel was satisfied that the risk you pose to patients in your care 

relating to the initiation of CPR is low.  

 

Misconduct involving dishonesty is often said to be less easily remediable than other kinds 

of misconduct. However in the panel’s judgment, evidence of insight, remorse and 

reflection together with evidence of subsequent and previous integrity are all highly 
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relevant to any consideration of the risk of repetition, as is the nature and duration of the 

dishonesty itself.  

 

The panel considered that your dishonesty in this case was a serious act that was a 

deliberate breach of the Duty of Candour. The panel bore in mind that this was an isolated 

incident in an otherwise unblemished career. It also noted that you have accepted 

responsibility for your dishonesty. While your admissions regarding this came late, the 

panel was not overly concerned about this in light of the level of insight and remorse you 

have demonstrated in your oral evidence and your reflective statement. 

 

The panel are encouraged by your professional development since the incident in 2018 

and your emerging insight and understanding as shown and expressed during these NMC 

proceedings. The panel are persuaded that you are taking significant steps to address 

your decision making related to recognising acute situations and commencement of CPR.  

 

Moreover, the panel took account of the reference you provided from Impact Care 

Services. This reference confirms that there have been no concerns raised against your 

practice, however they also stated that they cannot provide a personal reference as they 

are an agency. As a result, the panel do not have an up-to-date character reference from 

a manager or colleague to reaffirm that you are now honest and act with integrity.  

 

The panel bore in mind the overarching objectives of the NMC: to protect, promote and 

maintain the health, safety, and well-being of the public and patients, and to uphold and 

protect the wider public interest. This includes promoting and maintaining public 

confidence in the nursing and midwifery professions and upholding the proper professional 

standards for members of those professions.  

 

Further the panel had regard to the judgment of Mrs Justice Cox in the case of CHRE v 

NMC and Grant in reaching its decision. In paragraph 74, she said: 
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‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not only 

whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold proper 

professional standards and public confidence in the profession would be 

undermined if a finding of impairment were not made in the particular 

circumstances.’ 

 

The panel was of the view that there is little or no risk of repetition of the clinical risks and 

therefore a finding of impairment on the grounds of public protection is not necessary.  

 

The panel determined that a finding of impairment on public interest grounds is required. 

This is due to the serious breach of the Duty of Candour in lying about what happened 

regarding the death of a patient. The panel was satisfied that having regard to the nature 

of the misconduct in this case, “the need to uphold proper professional standards and 

public confidence in the profession would be undermined” if a finding of current 

impairment were not made. For all the above reasons the panel decided that your fitness 

to practise is currently impaired by reason of misconduct on public interest grounds.  

 

Having regard to all of the above, the panel was satisfied that your fitness to practise is 

currently impaired. 

 

Submissions on sanction 

 

Mr Underwood invited the panel to impose a suspension order for a period of 12 months. 

 

Mr Underwood reminded the panel of its finding of impairment on public interest grounds. 

He informed the panel that the NMC did consider a conditions of practice order. However, 

he submitted that there are no workable conditions to address your dishonesty. He 

submitted that this kind of behaviour is not capable of being addressed through retraining 

or supervision.  
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Mr Underwood also submitted that the NMC considered a striking off order. However, he 

submitted that while the misconduct is serious, it is not so serious that it is fundamentally 

incompatible with remaining on the register.   

 

Regarding the suspension order, Mr Underwood drew the panel’s attention to the relevant 

sections of the Sanctions Guidance (SG), dealing with cases involving dishonesty. He 

submitted that your dishonesty falls somewhere between the most serious and least 

serious forms of dishonest conduct. He acknowledged that this was a one-off incident, but 

submitted that you were dishonest on several occasions, including during the internal 

investigation.   

 

Mr Underwood drew the panel’s attention to the guidance relating to suspension orders. 

He submitted that a suspension order is the most proportionate and appropriate way to 

mark the seriousness of your dishonesty. He invited the panel to impose a suspension 

order for a period of 12 months with a review to allow you to further develop your insight. 

He also submitted that it would demonstrate to the public how serious the NMC considers 

this kind of conduct.  

 

Dr Akinoshun reminded the panel of its findings as he took the panel though the mitigating 

factors he considered to be engaged in this case.  

 

Dr Akinoshun submitted that a caution order would be the most appropriate sanction in 

this case. This would enable the panel to mark that your behaviour was unacceptable and 

must not happen again. He submitted that it will also be recorded on the NMC register, 

published on the NMC’s website and disclosed to anyone enquiring about your fitness to 

practise history.  

 

Dr Akinsohun submitted that this suggestion in no way trivialises the act of dishonesty 

involved in this case and is based on the panel’s findings on impairment. He reminded the 

panel that it found that you had demonstrated genuine remorse, developed insight and the 
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lessons you have learned had been tested when you worked in the care home in 

Brentwood.  

 

Dr Akinsohun drew the panel’s attention to the SG and reminded it that a caution order 

may also be appropriate where the registrant’s nursing history is such that there is no risk 

to patients. He reminded the panel that the incident occurred in 2018 and you have been 

working continuously since then with no repetition of the incident.  

 

Dr Akinoshun asked the panel to consider the financial impact a more severe sanction 

could have on you.  

 

Decision and reasons on sanction 

 

The panel considered this case very carefully and decided to make a caution order for a 

period of three years. The effect of this order is that your name on the NMC register will 

show that you are subject to a caution order and anyone who enquires about your 

registration will be informed of this order. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case and had careful regard to the SG published by the NMC. The panel 

accepted the advice of the legal assessor which included reference to the case of 

Parkinson v Nursing and Midwifery Council [2010] EWHC 1898 (Admin) and Azzam v 

General Medical Council [2008] EWHC 2711 (Admin).  

 

Having found your fitness to practise currently impaired, the panel went on to consider 

what sanction, if any, it should impose in this case. The panel had careful regard to the 

SG. The decision on sanction is a matter for the panel independently exercising its own 

judgement. 

 

The panel carefully considered the NMC guidance “Considering sanctions for serious 

cases”, particularly “Cases involving dishonesty” which stated: 
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“The most serious kind of dishonesty is when a nurse, midwife or nursing associate 

deliberately breaches the professional duty of candour to be open and honest when 

things go wrong in someone’s care. 

However, because of the importance of honesty to a nurse, midwife or nursing 

associate’s practice, dishonesty will always be serious. 

In every case, the Fitness to Practise Committee must carefully consider the kind of 

dishonest conduct. Not all dishonesty is equally serious…” 

 

The panel found that the sole aggravating feature in this case was: 

 

 Deliberately breaching the professional duty of candour by covering up when things 

have gone wrong, especially if it could cause harm to patients. 

 

The panel was of the view that none of the other forms of dishonesty applied here. It did 

not consider that your dishonesty pertained to a misuse of power, nor did you attain 

personal financial gain from a breach of trust. The panel had already found that there was 

no patient harm caused by your dishonesty, and noted that there was no evidence of 

premeditated, systematic or longstanding deception. 

 

The panel was satisfied that the dishonest conduct in this case is at the lower end of the 

spectrum of dishonesty for the following reasons: 

 

 It was a one-off incident; 

 it was spontaneous conduct; 

 there was no direct personal gain; and 

 there was no risk to patients;  

 

The panel also took into account the following mitigating factors:  

 

 You had no previous referrals to the NMC before or since the incident; 
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 You have undertaken relevant training relating to record keeping and CPR; 

 You have co-operated and fully engaged with the NMC process; 

 You made admissions to charges 3(a), 3(b) and 4 which formed the basis of your 

misconduct; 

 You have good insight and demonstrated genuine heartfelt remorse to all those 

concerned; 

 Positive feedback from your current employer who stated that there have been no 

concerns raised against your practice; 

 You have been practising without incident since 2018. 

 

The panel also acknowledged your personal financial mitigation. It noted that you are the 

main breadwinner of your family here in the United Kingdom. Mr Akinoshun informed the 

panel that you also provide regular financial support to your family in Nigeria. The panel 

noted that any sanction which may impose restriction upon your practice, would cause 

significant financial hardship to you and the people who are dependent on your financial 

support.  

 

The panel took into account that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. It balanced the aggravating and mitigating factors it had identified, and 

considered the financial impact a sanction could have. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case which breached one of the 

fundamental tenants of the profession. The panel decided that it would be neither 

proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be appropriate 

where ‘the case is at the lower end of the spectrum of impaired fitness to practise and the 

panel wishes to mark that the behaviour was unacceptable and must not happen again.’ 
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The panel was of the view that your misconduct was unacceptable and must not happen 

again. It also had regard to the fact that it had found at the impairment stage that you had, 

“demonstrated genuine remorse for your failings, and that you have identified how your 

failures have impacted upon your colleagues, patients and the perception of the nursing 

profession. In light of your oral evidence and reflective statement the panel was satisfied 

that you have demonstrated a good level of insight.” 

  

The panel also took into account that it had found that you were not a risk to patients and 

it found your fitness to practise impaired on public interest grounds alone. It noted that you 

have engaged with the NMC since the referral. Additionally, the panel have been told that 

there have been no adverse findings in relation to your practice either before or since this 

incident.  

 

The panel considered whether it would be proportionate to impose a more restrictive 

sanction and looked at a conditions of practice order. It considered that the dishonesty 

identified was not something that can be addressed through retraining. Moreover, the 

panel determined that a conditions of practice order would be inappropriate as you pose 

no risk to patient safety and there are no ongoing concerns with your clinical practice. In 

light of this, it determined that any conditions imposed would not be practical, 

proportionate, measurable or workable. 

 

The panel further considered that a suspension order would be disproportionate in this 

case. The panel carefully considered the submissions of Mr Underwood in relation to the 

suspension order that the NMC was seeking in this case. The panel bore in mind that you 

have been working since the incident in a variety of settings, working with different 

competencies of staff. It noted that have been no concerns raised. The panel was satisfied 

that this single one-off isolated incident did not warrant temporary removal from the NMC 

register. 

 

The panel accepted that you had been practising as a nurse for over 10 years, barring this 

incident, with no cause for concern. It is encouraged by the steps you have taken to 
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enhance your nursing experience and training and as such your conduct in relation to 

clinical skills has been remediated. It considered that it would not be in the public interest 

to remove a competent nurse, who has shown dedication to the profession, from the 

register.  

 

Having considered the general principles above and looking at the totality of the findings 

on the evidence, the panel has determined that to impose a caution order for a period of 

three years would be the appropriate and proportionate response. It would mark not only 

the importance of maintaining public confidence in the profession, but also send the public 

and the profession a clear message about the standards required of a registered nurse. 

 

At the end of this period the note on your entry in the register will be removed. However, 

the NMC will keep a record of the panel’s finding that your fitness to practise had been 

found impaired. If the NMC receives a further allegation that your fitness to practise is 

impaired, the record of this panel’s finding and decision will be made available to any 

practice committee that considers the further allegation. 

 

This decision will be confirmed to you in writing. 

 

That concludes this determination. 

 


