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2021), Counsel, instructed by Royal College of 
Nursing (“RCN”)  

 
Nursing and Midwifery Council: Elayne Myers, Case Presenter (14-18 October 

2020 & 10-12 March 2020) 
 Claire Stevenson (7 December 2020) 
 Michael Bellis (17-19 February 2021) 
 
Facts proved: Charges 2, 3, 7 and 9 
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Details of final charge (as amended): 
 

That you, a Registered Nurse on 23 June 2017: 

 

1. Did not record the relevant family history provided to you by Patient A at her 

appointment.   (Admitted)  

 

2. Did not carry out and/or document a comprehensive physical examination of 

Patient A. (Proved) 

 

3. Did not apply and/or document application of the relevant NICE guidelines to 

Patient A’s presentation. (No case to answer in respect of documentation 

application, proved in respect of applying) 

 

4. Did not refer Patient A for further investigation.  (Admitted) 

 

5. Told Patient A that you could feel a lump but recorded ‘no breast lump 

palpable’. (Not proved) 

 

6. Your conduct in charge 5 was dishonest in that you: 

 

a) recorded you had not palpated a breast lump when in fact you had; or 

(Not proved) 

 

b) Told Patient A you could feel a lump when in fact you could not. (Not 

proved) 

 

7. Recorded in Patient A’s notes that you had advised the patient ‘to come back 

if not better’ when you had not.  (Proved) 

 

8. Your conduct as alleged in charge 7 was dishonest in that you knew that you 

had not advised Patient A to come back.  (No case to answer) 
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9. Did not record your oral advice to Patient A, to take paracetamol. (Proved) 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.   
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Decision and reasons on application under Rule 19 

 
At the outset of the hearing, Ms Myers made an application that the hearing of this case 

should be held wholly in private, on the basis that proper exploration of this case will 

involve reference to Patient A’s health.  

 

Ms Morrison submitted that she had no representations to be made with regard to this 

application. 

 

The application was made pursuant to Rule 19 of the Rules.  

 

The legal assessor reminded the panel that while Rule 19 (1) of ‘The Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004 (as amended 2012) (“the Rules”) 

provides, as a starting point, that hearings shall be conducted in public, Rule 19 (3) 

states that the panel may hold hearings partly or wholly in private if it is satisfied that 

this is justified by the interests of any party or by the public interest.  

 

Rule 19 states: 

 

19.(1) Subject to paragraphs (2) and (3) below, hearings shall be conducted in 

public. 

(2)   Subject to paragraph (2A), a hearing before the Fitness to Practise 

Committee which relates solely to an allegation concerning the registrant’s 

physical or mental health must be conducted in private. 

(2A) All or part of the hearing referred to in paragraph (2) may be held in public 

where the Fitness to Practise Committee—  

(a)   having given the parties, and any third party whom the Committee 

considers it appropriate to hear, an opportunity to make representations; 

and  
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(b)  having obtained the advice of the legal assessor, is satisfied that the 

public interest or the interests of any third party outweigh the need to 

protect the privacy or confidentiality of the registrant. 

(3) Hearings other than those referred to in paragraph (2) above may be held, 

wholly or partly, in private if the Committee is satisfied  

(a) having given the parties, and any third party from whom the Committee 

considers it appropriate to hear, an opportunity to make representations; 

and 

(b) having obtained the advice of the legal assessor, that this is justified 

(and outweighs any prejudice) by the interests of any party or of any 

third party (including a complainant, witness or patient) or by the public 

interest. 

(4) In this rule, “in private” means conducted in the presence of every party and 

any person representing a party, but otherwise excluding the public. 

The panel accepted the advice of the legal assessor.  

 

The panel had had the opportunity to read the witness evidence in this case and noted 

that there will be significant reference to Patient A’s health. The panel recognised that 

there was a balance between the requirement for public scrutiny of determinations of a 

regulator and the privacy of Patient A. It therefore decided to reject Ms Myer’s 

application, and instead, determined to hold those parts relating to Patient A’s health in 

private and otherwise the hearing to take place in public.  
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Application to amend charges pursuant to Rule 28 of the Nursing and Midwifery 

Fitness to Practise Rules 2004 (“the Rules”) 

 

Rule 28 of the Rules states: 

  

28.(1) At any stage before making its findings of fact, in accordance with rule 24(5) 

or (11), the Investigating Committee (where the allegation relates to a fraudulent or 

incorrect entry in the register) or the Fitness to Practise Committee, may amend 

(a)    the charge set out in the notice of hearing; or 

(b)    the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice. 

(2)     Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

Ms Myers, on behalf of the NMC, made an application to amend Charge 5, replacing the 

word ‘beast’ with the word ‘breast’. It was her submission that it was necessary to allow 

the amendment to ensure clarity and accuracy. It was accepted by Ms Morrison, on 

your behalf, that this was a typographical error and the amendment could be made 

without prejudice.  

 

The panel therefore permitted the amendment as requested. 

 

Ms Morrison next invited the panel to consider requesting the NMC to amend Charges 2 

and 3.  

 

In particular, her proposed amendment was in respect to Charge 2, that the word 

‘comprehensive’ was generic and unspecific as to how Patient A’s physical examination 

was conducted, and in respect of Charge 3, that there was a lack of particularity in 

respect of the application of the relevant NICE guidelines.  
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The panel accepted the advice of the legal assessor.  

 

The panel decided, based on the submissions it had heard, that it would be 

unnecessary to amend the particularisation of wording as it was in the panel’s view, a 

matter for the NMC in how it chose to present its case and that it was sufficiently clear 

what the allegations pertained to.  

 

In those circumstances, it was unnecessary for the panel to seek to direct the wording 

of any particular charge.  

 

Ms Morrison next invited the panel to consider staying part of Charge 6. She submitted 

that Charge 6 is a dishonesty charge, and reminded the panel that such charges in any 

regulatory context are considered very serious. She submitted that Charge 6 clearly 

states two alternative scenarios for the panel to prove, and that both charges are 

insufficiently particularised. 

 

Ms Morrison submitted that it would not only be difficult for you to answer, but also 

difficult for you to even defend your case properly.  

 

Ms Morrison stated that dishonesty charges have to be sufficiently particularised in 

order to allow any registrant to be able to defend their case properly, and for such 

reasons, she invited the panel to consider removing either Charge 6 a) or Charge 6 b). 

She submitted that the entirety of Charge 6 is written out on the basis of two different 

scenarios and stated that the NMC should decide what scenario of dishonesty their 

case is ultimately based on.  

 

Ms Morrison referred the panel to the case law of of Dr Samuel Nwogbo v The General 

Medical Council (GMC) [2012] EWHC 2666 (Admin); Dr Fish v The General Medical 

Council (GMC) [2012] EWHC 1269 (Admin); and Salha vs The General Medical Council 

(GMC) PC 32/2003. 

 

Ms Morrison submitted that the panel would not be able to prove, from the evidence 

before it that you were being dishonest, and further submitted that both sub-charges of 
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Charge 6 cannot be written down in both ways it is currently drafted, as this would be 

unfair and improper to do so.  

 

It was her submission that the burden would ultimately be placed on you, and that it 

would therefore give the NMC, as well as the panel, the opportunity to choose which 

scenarios in respect of Charges 6 a) and 6 b) were more capable of being proved, 

based on the evidence heard and read.  

 

Ms Myers submitted that it was the NMC’s view to include two alternative charges within 

Charge 6, as it would simply put the panel in a better position to determine, which, if 

any, it is most likely to find proved. She submitted that Charge 6 is not insufficiently 

particularised and that no unfairness or injustice would be caused toward you, due to 

the amount of information already available before the panel.  

 

The panel accepted the advice of the legal assessor.  

 

The panel next took into account Ms Morrison’s proposed amendment to Charge 6. 

Having heard submissions from both Ms Myers and Ms Morrison and having read the 

relevant case law which was presented to it, the panel was not in agreement that 

Charge 6 is insufficiently particularised to allow a proper defence to be made by you nor 

that unfairness has been caused to you. Accordingly, the panel determined to reject the 

proposed amendments and to allow the current charges to remain.  
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Application to exclude the oral evidence and written witness statement of Ms 1 

 

The panel next heard an application by Ms Morrison to exclude the oral evidence and 

written witness statement of Ms 1. 

 

Ms Morrison invited the panel to exclude the oral evidence and written witness 

statement of Ms 1, on the basis that her evidence is a duplication of information, which 

would be superseded by the expert witness’s (Ms 3’s) report. Ms Morrison submitted 

that evidence from Ms 1 could also be regarded as opinion evidence given that she is 

non-expert witness, and therefore invited the panel not to rely on Ms 1’s oral evidence 

as it was not necessary and that it was already included as a contemporaneous 

statement cited within her written witness statement.  

 

Ms Morrison submitted that Ms 1 was not an expert witness, she was not asked to 

complete a report, and that an NMC investigator, at an early stage of the proceedings, 

may have asked her leading questions when obtaining the witness statement.  

 

Ms Morrison submitted that Ms 1’s evidence being included would cast you in a difficult 

light and cause unfairness. She submitted that excluding Ms 1’s evidence would cause 

no prejudice towards any parties.  

 

Ms Myers, on behalf of the NMC, opposed this application. She submitted that Ms 1’s 

evidence is relevant, important contextually and that it would not be unfair for Ms 1 to 

give oral evidence. Ms Myers submitted that the NMC is entitled to call witnesses to 

give evidence. She submitted that the panel would not be able to determine whether or 

not the findings within Ms 1’s report were biased unless it had heard from her.  

 

Ms Myers submitted that in oral evidence Ms 1 would be able to speak about practices 

at a local level in the surgery as well as to verify the authenticity of the report and its 

contents. She also submitted that Ms 1’s evidence was not sole and decisive.  

 

The panel was of the view that it would not be unfair to hear oral evidence from Ms 1. It 

considered that after hearing oral evidence it would be able to take account of 
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examination in chief and cross-examination, as well as to ask its own questions of this 

witness. The panel would then be able to give Ms 1’s evidence the weight it deems 

appropriate after hearing and evaluating all of the evidence before it.  

 

The panel therefore decided to reject this application.  
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Application under Rule 24(7) for no evidence or of insufficient evidence  
 
 

On your behalf, Ms Morrison made an application in accordance with the provisions of 

Rules 24(7) of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 

amended in relation to Charges 2, 3, 5, 6, 7, 8 and 9 as set out below.  

 

On behalf of the NMC, Ms Myers opposed this application.  

 

The panel have been assisted by oral and written submissions in support of this 

application and written submission filed on behalf of the NMC.  

 

The panel were referred to Rule 24(7), which states:  

 

“Except where all the facts have been admitted and found proved under 

paragraph (5), at the close of the Council’s case, and -  

(i) either upon the application of the registrant, or  

(ii) of its own volition,  

 

The Committee may hear submissions from the parties as to whether sufficient 

evidence has been presented to find the facts proved and shall make a 

determination as to whether the registrant has a case to answer.” 

 

The submissions made on your behalf by Ms Morrison, were set out in writing. In 

outline: 

 

Charge 2 

 

That it was not particularised as to what constitutes a comprehensive physical 

examination nor what would constitute a proper documentation for such a physical 

examination. 
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Charges 5, 7 and 9 

 

That the evidence for these charges was of such a tenuous character that a panel 

properly directed, could not find those charges well founded and that they should be 

dismissed.  

 

This application was made under the second limb of Galbraith. 

 

Charge 3 (documentary element only) 

 

It was asserted that there was no evidence that you should have documented anything 

about the NICE guidelines.  

 

Charge 3 (failure to apply the NICE guidelines) 

 

The submission was made on the basis that this charge could only be found proved if 

there was evidence that you had palpated a breast lump. 

 

Charges 6 and 8 

 

It is submitted that even if the panel found a case to answer in respect of the 

substantive charges 5 and 7, the NMC had not established there was evidence of 

dishonesty.  

 

Ms Myers, on behalf of the NMC, submitted that the evidence should assessed as a 

whole and that the panel should not focus on the credibility of individual witnesses. It 

was further asserted that the panel should consider the evidence at its highest and the 

test should be applied in respect to each of the charges.  

 

Ms Myers submitted an evidential matrix, setting out the aspects of the evidence which 

would be relied upon.  

 



  Page 14 

The panel accepted the advice of the legal assessor, who referred to the case of R v 

Galbraith [1981] 1 WLR 1030 and the case of Sharaf v GMC [2013] EWHC 332 

(Admin), which established that the use of the test in Galbraith was appropriate in 

regulatory proceedings and that it was undesirable to provide detailed reasons at this 

stage of the proceedings for the panel’s decision.  

 

The panel considered the allegations separately, applying the burden and standard of 

proof, in the order that they appeared in the schedule of charges. The panel solely 

considered whether sufficient evidence had been presented, such that it could go on to 

determine whether the facts are proved or not and therefore whether you had a case to 

answer in respect of all the charges.  

 

Charge 2 

 

In considering Charge 2, the panel concluded from Patient A that there is evidence that 

a physical examination was carried out. This is supported by the document provided on 

your behalf.  

 

The issue in dispute is whether this physical examination was comprehensive.  

 

The panel has received evidence from Ms 1 and Ms 3 as to what a physical 

examination should consist of and describing their own recent experience. Ms 1 and Ms 

3 confirmed that they had been trained in this area and that they had kept their 

knowledge up to date, including from OSCE (‘Observed Structured Clinical 

Examination’) documents and YouTube videos.  

 

The panel determined that the evidence in question is not so tenuous that a properly 

directed panel could not find it proved. Further, the panel noted that it would be 

possible, in due course, to use its own judgement to determine whether or not, a 

comprehensive physical examination was carried out and/or documented. 

 

Charge 3 
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The panel were taken to the relevant NICE guidelines, which are referral pathway 

guidelines contained in Exhibit 1.  

 

The panel took into account that there was evidence from Patient A that you had found 

a lump. In the event that this account could be found to be correct, it could follow that 

you had not applied the NICE guidance as the evidence indicates such a finding 

requires a referral.  

 

In respect of documentation of the application of the relevant NICE guidelines, the panel 

heard evidence from Ms 3 that the methodology of the application of the NICE 

guidelines did not require documentation in Patient A’s medical notes. 

 

The panel therefore concluded that there was no evidence presented by the NMC that 

the application of NICE guidelines required documentation.   

 

It is the panel’s conclusion that the requirement would be for a referral or further 

investigation, which is contained in Charge 4. 

 

For these reasons, the panel found no case to answer in the alternative part of Charge 

3 and directed the dismissal of the wording of ‘and/or document application of’.   

 
Charges 5 and 7 

 

The panel considered each charge separately.  

 

The panel noted that Patient A provided an account in oral evidence which to a 

substantial degree was consistent with her witness statement.  

 

The panel determined that the evidence in question is not so tenuous that a properly 

directed panel could not find it proved. 

 

Charge 6 a) 
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The panel noted that the record of the physical examination, Exhibit 1, included the 

wording ‘on examination (O/E) no breast lump palpable’.   

 
There is evidence from Patient A, both documented and oral, that a breast lump had 

been palpated.  

 

The panel determined that the evidence in question is not so tenuous that a properly 

directed panel could not find it proved. 

 

Charge 6 b)  

 

The panel noted that the same considerations concerning the evidence from Patient A 

applied to this charge, as to preceding Charge 6 a). It considered that the evidence 

could neither be properly described as tenuous nor inconsistent.  

 

The panel also considered separately, in respect of Charges 6 a) and b), whether a 

properly directed panel could find that there was sufficient evidence that your conduct 

could be found to be dishonest.  

 

The panel determined that the evidence in question is not so tenuous that a properly 

directed panel could not find it proved. 

 

Charge 8 

 

This charge relates to what you knew.  

 

The panel considered that there was no evidence before it to indicate that you knew, at 

the material time, that you had not advised Patient A to come back. Further, the panel 

considered whether a member of public could find it dishonest that it was recorded in 

Patient A’s notes that she was told to come back, but that you knew you had not 

informed Patient A to return.  

 

The panel considered the context of this allegation, and concluded that an ordinary 

member of the public would be likely to find this omission to inform Patient A of what 
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was recorded in her medical notes, to be an error or a mistake rather than a dishonest 

act. The panel therefore concluded, that there was no case to answer in respect of 

Charge 8.  

 

Charge 9 

 

The panel received oral and written evidence from Patient A that you had advised her to 

take paracetamol when she went home. The panel noted that Patient A’s medical notes 

contained no record that, during the consultation, you had advised Patient A to take 

paracetamol.  

 
The panel determined that the evidence in question is not so tenuous that a properly 

directed panel could not find it proved. 

 

The panel considered that there was evidence in this case which needed to be tested, 

in order for it to make a determination as to whether the charges were found proved or 

not. The panel considered that it would need to assess the credibility and reliability of all 

the witnesses it had heard from, in making such a determination. What weight the panel 

gives to any evidence remains to be determined at the conclusion of all the evidence.  
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Background 

 

This referral was received by the NMC on 30 November 2017, from Patient A, following 

an appointment she had with you, when you were working at the Iwade Centre (“the 

Surgery”) as a locum Advanced Nurse Practitioner (“ANP”), at the material time.  

 

This appointment was held on 23 June 2017, where Patient A was seen by you. Patient 

A explained to you that she first felt the small lump in her breast the previous day (22 

June 2017), as well as her concerns regarding her family history of breast cancer.  

 

It is alleged that you did not record the relevant family history which Patient A provided 

to you during this appointment. You have admitted this charge.  

 

It is alleged that you did not carry out and/or document a comprehensive physical 

examination of Patient A.  

 

It is alleged that you did not refer Patient A for further investigation, which you have 

accepted. It is further alleged that you did not apply the relevant NICE guidelines to 

Patient A’s presentation.  

 

It is alleged that you told Patient A that you could feel a lump but recorded ‘no breast 

lump palpable’, and that this conduct was dishonest.  

 

You allegedly told Patient A that there was nothing to worry about, and to take 

paracetamol if her breast was sore. It is alleged that you recorded in Patient A’s notes to 

come back if she was not better, when you had not advised this. It is also alleged that 

you did not record your oral advice to Patient A to take paracetamol.  

 

On 28 September 2017, at a routine mammogram appointment, Patient A was referred 

for further tests and on 19 October 2019, was confirmed to have breast cancer. An 

ultrasound scan showed the size of the tumour and Patient A’s doctor confirmed it to be 

an invasive tumour.  
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Patient A had a tumour removed and received chemotherapy and radiotherapy 

treatment until May 2018.  
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Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel took into account all of the evidence, 

oral and documentary, adduced in this case including the submissions made by Ms 

Myers, on behalf of the NMC, and those made by Ms Morrison, on your behalf.  

 

The panel accepted the advice of the legal assessor.  

 

The panel is aware that the burden of proof rests on the NMC, and that the standard of 

proof is the civil standard, namely the balance of probabilities. This means that the facts 

will be proved if the panel is satisfied that it is more likely than not that the incidents 

occurred as alleged. 

 

The panel heard oral evidence from the following witnesses called on behalf of the 

NMC: 

 

 Patient A; 

 Ms 1, Lead Nurse and ANP at the Surgery since August 2017;  

 Ms 2, Practice Manager at the Surgery; and 

 Ms 3, Independent Nurse and author of the Expert Report.  

 

You also gave oral evidence. 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from. 

 

Patient A 

 

The panel considered that Patient A was credible and reliable. She was clear, 

consistent and robust in the responses she gave under cross-examination and to the 

panel. She was also clear when she could not recall matters. The panel noted that there 

were a few inconsistencies between Patient A’s documentary and oral evidence, 

however she made appropriate concessions during her oral evidence.  
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Ms 1 

 

The panel considered that Ms 1 was credible and reliable. The panel noted that Ms 1 

worked in a similar role to you at the Surgery but only started working there after the 

incident in this case, and she did not know you. She was able to provide information 

regarding procedures and general practice at the Surgery. However, given Ms 1’s lack 

of knowledge of and involvement with this incident, her evidence was of limited 

assistance to the panel.  

 

Ms 2 

 

The panel considered that Ms 2 was credible and reliable. It noted Ms 2 exhibited 

documentation from the Surgery, and she did not provide evidence in relation to the 

incident or any of the charges in this case. The panel therefore also found Ms 2’s 

evidence of limited assistance to it.  

 

Ms 3 

 

The panel considered that Ms 3 was credible and reliable. It noted that she was called 

as an expert witness, and that this was the first occasion where she had given evidence 

as an expert. The panel noted that Ms 3 was not a witness to this incident. The panel 

considered that she provided useful expert opinion regarding the correct procedure for 

conducting a breast examination according to the NICE guidelines, a procedure which 

she had a lot of past experience in conducting. It considered that her oral evidence was 

clear and helpful in this regard. The panel noted that there were obvious mistakes in Ms 

3’s expert report, however these were clarified during her oral evidence, and did not 

detract from the overall credibility of her evidence.  

 

You  

 

The panel considered that you did your best to assist the panel during your oral 

evidence. The panel noted that you spoke a lot about your general practice and 

competencies and it considered that your evidence was credible in this regard. 
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However, the panel considered that in speaking about this incident, your focus 

remained on your general practice and what you would have done, as opposed to your 

recollection of the specific incident. The panel noted that aspects of your account 

appeared to become more detailed over time. Your contemporaneous patient record 

was limited in detail, with further detail being added to your later witness statement 

dated 10 January 2018. You provided significantly more detail in your subsequent oral 

evidence. Furthermore there was a lack of consistency in your accounts. For these 

reasons, the panel was unable to fully rely on your evidence and it placed limited weight 

on it.  

 

At the start of this hearing you admitted the following charges:  

 

That you, a Registered Nurse on 23 June 2017: 

 

1. Did not record the relevant family history provided to you by Patient A at her 

appointment.   

  

4. Did not refer Patient A for further investigation.  

 

The panel found these charges proved by way of your admissions.  

 

The panel went on to consider the remaining charges and made the following findings:  

 

Charge 2: 

 

That you, a Registered Nurse on 23 June 2017: 

 

2. Did not carry out and/or document a comprehensive physical examination of 

Patient A.  

 

This charge is found proved in its entirety. 
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In reaching this decision, the panel took into account Patient A’s clinical record of 23 

June 2017, Patient A’s evidence, Ms 3’s evidence and your evidence.  

The panel had regard to what a comprehensive physical breast examination consists of. 

It noted that this was set out within Ms 3’s expert report, dated 13 August 2019. The 

report sets out a breast examination according to Oxford Medical Education (2016): 

 

“5.5.1 A guide for undertaking breast examinations in primary care including 

inspection, palpation and course of action if no lump can be palpated.  

 

5.5.2 Inspection – look at breast including nipple, areola, observe for puckering 

or obvious lumps.  

 

5.5.3 Palpation using three finger technique – using three middle fingers in a 

clock wise motion examine breast asking if any sensitive areas. The 

breast tissue radiates under the arm pit so it is important to feel this too.  

 

5.5.4 Lymph node examination – checking for raised lymph nodes in the axilla 

any painful lumps in the arm pit area are a concern.” 

 

Ms 3 confirmed this procedure and gave further detailed explanations in her oral 

evidence. This included the need to inspect both of the nipples, although as this could 

be painful, the practitioner would direct the patient to squeeze their own nipples. There 

should also be a visual inspection of the breast with the patient sitting up and with the 

patient lying down.  

 

In your oral evidence you accepted that this is what a comprehensive physical breast 

examination consists of. You also referred to this type of examination and what it 

consists of in your local statement dated 10 January 2018.  

 

The panel had regard to Patient A’s evidence. It was her evidence that the examination 

you undertook was “fast” and “rough”. Patient A told the panel that you had not carried 

out a comprehensive physical examination of the breast. She said that no visual 

inspection had taken place whilst she was sitting up and that you had squeezed one of 
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her nipples. Patient A was adamant in her evidence that the physical examination of 

both her breasts had been very quick and had taken a couple of minutes.  

 

The panel had regard to your evidence. You told the panel that you had undertaken a 

comprehensive physical breast examination, which included squeezing both of Patient 

A’s nipples, and that you could not find anything abnormal with Patient A’s breasts. You 

could not be exactly sure of the timescales but you said the whole appointment took 

around 10 minutes and the physical breast examination took around four to five 

minutes.  

 

In your evidence you spoke about all of the tasks you had undertaken during your 

appointment with Patient A on 23 June 2017. This included having an initial consultation 

with Patient A, looking at her records and going through her previous mammograms on 

the system as well as undertaking the physical examination. You told the panel that 

looking at Patient A’s records, including her previous three mammograms, took time, 

with it taking 1-2 minutes to find each individual document on the system and then 

under a minute to review it.  

 

In your evidence you also spoke about the pressures you faced whilst working at the 

Surgery. You regularly saw 30 patients a day, with 10 minute appointments, and 

therefore you saw around five patients every hour with 10 minutes to “catch up” time.  

 

The panel preferred the evidence of Patient A. She was clear and robust about what 

had occurred during the appointment on 23 June 2017. The panel accepted Patient A’s 

evidence that the physical examination of both her breasts had been very quick and had 

taken a couple of minutes. The panel also accepted the evidence of Patient A that a 

visual inspection sitting up, and examination of both nipples had not taken place. In your 

evidence you described all the tasks you went through with Patient A during the 

appointment. The panel considered it improbable that you would have been able to 

complete looking at individual mammograms, taking 1-2 minutes to load each of them 

and then further time to read, as well as having the consultation with Patient A and then 

undertaking a full and thorough examination within the time you specified.  
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Having regard to all the evidence before it, the panel determined that it was more likely 

than not that you did not carry out a comprehensive physical examination of Patient A.  

 

The panel also considered that you had not documented a comprehensive physical 

examination of Patient A. It had regard to Patient A’s clinical record of 23 June 2017. 

Under the ‘Examination’ section, the following was recorded: 

 

 “pt (patient) look well, alert and responding normally 

 O/E (on examination) – no breast lump palpable” 

 

The panel noted it had heard evidence from other witnesses that the clinical record 

system used at the Surgery had drop down boxes as well as areas for free text. The 

‘O/E’ part of this record was from a drop down box option, and the other line in the 

record detailed above was free text. The panel considered that this record was brief, 

and did not detail what would be expected in a comprehensive physical examination. 

Neither did the record indicate that you had undertaken a comprehensive physical 

examination.  

 

The panel therefore also determined that it is more likely than not that you did not 

document a comprehensive physical examination of Patient A.  

 

Therefore, this charge is found proved in its entirety.  

 

Charge 5: 

 

That you, a Registered Nurse on 23 June 2017: 

 

5. Told Patient A that you could feel a lump but recorded ‘no breast lump palpable’. 

 

This charge is found not proved. 

 

The panel considered charge 5 prior to charge 3 as it considered the application of the 

NICE guidelines was contingent upon whether a lump was found on Patient A’s breast.  
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In reaching this decision, the panel took into account Patient A’s clinical record of 23 

June 2017, Patient A’s evidence and your evidence.  

 

The panel had regard to Patient A’s clinical record of 23 June 2017. Under the 

‘Examination’ section it was recorded: “no breast lump palpable”.  

 

The panel had regard to the evidence of Patient A. In her witness statement dated 17 

May 2018, Patient A stated: 

 

 “I let her check my breasts but she did not ask me where the lump was… 

 

…The registrant said she could not feel anything and that there was nothing to 

worry about. At that point I used her hand to feel the lump. I put her finger directly 

on top of the lump and asked her if she could feel this, she said she could. The 

registrant pressed the lump and it felt very tender. I jerked a little when she 

pressed it and the registrant was aware it was tender. She said it was tender 

because I had been touching it a lot and there was nothing wrong, she didn’t 

seemed (sic) concerned at all.”  

 

During her oral evidence, Patient A expanded upon this issue. Patient A said that when 

you said you could not feel anything, Patient A asked you about the lump. Patient A 

then showed you where the lump was. Patient A told the panel that she touched her 

own breast and said ‘here’, and then you “squeezed that little ball there”. Patient A said 

“I didn’t yelp, it wasn’t a sharp pain. As I said earlier I just sort of went ‘Ssh’, like that, 

you know, and she said, ‘That’s just where you’ve been playing about there’.”  

 

Patient A was asked in evidence about you squeezing the lump and what she thought 

that meant. She responded “I thought then she’d felt it, because I could clearly feel it”. 

She was further asked if she thought this meant you could feel something. Patient A 

said “Yeah, but she told me she could feel it. She actually said, ‘Oh yes, but that’s 

nothing to worry about’.”  
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The panel had regard to your evidence. In your witness statement dated 10 January 

2018, you stated that you had told Patient A that no palpable lump was found. During 

your oral evidence you said that you asked Patient A to point to the exact location of the 

lump. You were referred to your witness statement in which you had said that no 

palpable lump was found, to which you responded “I cannot find a lump, she cannot find 

a lump”. You told the panel that Patient A had told you she could not find a lump. And 

you stated that you did not tell Patient A that you could feel a lump in her breast.  

 

The panel noted that Patient A had not conclusively stated that she was verbally told by 

you that you could feel a lump rather than just an area which was tender. When 

exploring the part of Patient A’s witness statement which dealt with this issue, it became 

apparent from her oral evidence, that Patient A was left with a clear impression that 

during examination of her breast you had felt a lump. Therefore, having regard to the 

evidence, the panel considered that it was more likely than not that Patient A was given 

the impression by you that you could feel a lump. However, the panel did not consider 

that the evidence presented to it demonstrated, on the balance of probabilities, that you 

had told Patient A that you could feel a lump. In this respect, the panel considered that 

the NMC had not discharged its burden of proof in respect of this element of the charge.  

 

Therefore, this charge is found not proved.  

 

Charge 3: 

 

That you, a Registered Nurse on 23 June 2017: 

 

3. Did not apply and/or document application of the relevant NICE guidelines to 

Patient A’s presentation. 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the NICE guidelines for Suspected 

cancer: recognition and referral published 23 June 2015, Ms 3’s evidence, Patient A’s 

evidence and your evidence.  
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The panel had regard to the NICE guidelines which states: 

 

“1.4.1 Refer people using a suspected cancer pathway referral (for an 

appointment within 2 weeks) for breast cancer if they are: 

 aged 30 and over and have an unexplained breast lump with or without 

pain… 

 …” 

 

Ms 3 confirmed these guidelines for referral in her expert report dated 13 August 2019. 

She stated that if a lump had been felt at the consultation, a referral should be 

undertaken as per NICE guidelines.  

 

The panel noted that a referral for suspected cancer was not made in this case. It had 

regard to Patient A’s clinical record of 23 June 2017 where you had recorded “no breast 

lump palpable” and that Patient A was reassured and advised to observe the situation.  

 

The panel considered whether a referral using the suspected cancer pathway would 

have been required based on Patient A’s presentation, and therefore whether you did or 

did not apply the relevant NICE guidelines.  

 

The panel had regard to the evidence of Patient A. In her witness statement dated 17 

May 2018 she said that during her appointment with you on 23 June 2017 she 

explained she had found a small pea shaped lump midway up on the left side of her 

breast when she was showering the previous day. Patient A had explained it was 

probably nothing to worry about but she had a family history of breast cancer which is 

why she wanted a check up. This was confirmed in Patient A’s oral evidence, when she 

said she explained to you that she was there because had found a small lump on her 

breast and she was concerned due to her family history.  

 

The panel had regard to your evidence. While on one hand you agreed that Patient A 

presented with concerns about a small lump in her breast, you also said that during the 

appointment at no time did Patient A indicate that she had found a lump. You said that 
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you found no abnormalities and that you could not find a lump. You explained that this is 

why you recorded ‘no breast lump palpable’. It was your evidence that you had found 

nothing of concern and therefore you did not make a referral as per the NICE 

guidelines.  

 

The panel preferred the evidence of Patient A, who was clear, consistent and robust. It 

determined that your evidence in relation to this incident tended to focus more on your 

general practice and what you would have done rather than your recollection of the 

specific details of events. The panel had regard to its earlier determination in relation to 

charge 5. Whilst the panel had not found evidence to suggest that you verbally told 

Patient A you had found a lump, it had considered that it was more likely than not that 

the patient was given an impression by you that a lump had been found. The panel 

found that, on the balance of probabilities, it was more likely than not that you had found 

a lump. 

 

Having considered that it is more likely than not that you found a lump, the panel 

considered that the NICE guidelines were applicable. Patient A was a patient who was 

over 30 years old and who had an unexplained lump. Therefore, a referral using the 

suspected cancer pathway referral would have been required, which you did not carry 

out. The panel determined that it is more likely than not that you did not apply the 

relevant NICE guidelines to Patient A’s presentation.  

 

Therefore, this charge is found proved.  

 

Charge 6 a): 

 

That you, a Registered Nurse on 23 June 2017: 

 

6. Your conduct in charge 5 was dishonest in that you: 

 

a) recorded you had not palpated a breast lump when in fact you had; or 

 

This charge is found not proved. 
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This charge arises out of the conduct alleged in charge 5. As charge 5 was found not 

proved, this charge falls away.  

 

Charge 6 b): 

 

That you, a Registered Nurse on 23 June 2017: 

 

b) Told Patient A you could feel a lump when in fact you could not.  

 

This charge is found not proved. 

 

This charge arises out of the conduct alleged in charge 5. As charge 5 was found not 

proved, this charge falls away.  

 

Charge 7: 

 

That you, a Registered Nurse on 23 June 2017: 

 

7. Recorded in Patient A’s notes that you had advised the patient ‘to come back if 

not better’ when you had not.     

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Patient A’s clinical records, Ms 3’s 

evidence, Patient A’s evidence and your evidence.  

 

The panel had regard to Patient A’s clinical record of 23 June 2017. Under ‘Comment’ it 

was recorded: 

 

 “reassurance given 

 advised pt (patient) to observe and tcb if not better” 
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It was confirmed by both Ms 3 and you in oral evidence that ‘tcb’ means ‘to come back’.  

 

The panel considered it was clear that a record was made that Patient A was told to 

come back. It went on to consider whether or not you told her to come back if there 

were any concerns.  

 

The panel had regard to Patient A’s evidence. In her witness statement dated 17 May 

2018 she stated that you did not provide further advice and you did not advise her to 

return to the clinic if she had any further concerns. Patient A said that her record which 

indicated that you advised her to come back was not true. In her oral evidence, Patient 

A was categorical that she was not told by you to return if she had any concerns.  

 

The panel had regard to your evidence. In your witness statement dated 10 January 

2018 you stated that you advised the patient to “keep up with the appointment and to 

come back sooner if [she] were (sic) still concerned”. In your evidence you said that you 

told Patient A to come back.  

 

The panel also noted that during your oral evidence you talked about how it would be 

your practice of always telling a patient to come back if they have any concerns.  

 

The panel preferred the evidence of Patient A, who was adamant that she was not told 

to come back to the Surgery. The panel found her evidence clear and robust. The panel 

found your evidence more difficult to rely on, noting that you were focusing more on 

your general practice, as opposed to your recollection of this specific incident, and that 

over time more detail had emerged in your account.  

 

The panel determined that it was more likely than not that you had not told Patient A “to 

come back if not better”, as had been recorded in her clinical notes.  

 

Therefore, this charge is found proved.  

 

Charge 9: 
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That you, a Registered Nurse on 23 June 2017: 

 

9. Did not record your oral advice to Patient A, to take paracetamol.   

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Patient A’s clinical record of 23 

June 2017, Ms 1’s evidence, Patient A’s evidence and your evidence.  

 

The panel had regard to Patient A’s clinical record of 23 June 2017. It was recorded that 

reassurance was given, and the patient was advised to observe and come back if not 

better. There was no record of Patient A being told to take paracetamol.  

 

The panel had regard to the evidence of Ms 1 who said that if a practitioner had advised 

a patient to take paracetamol she would expect it to be recorded in the clinical records.  

 

The panel considered whether or not you had provided oral advice to Patient A to take 

paracetamol.  

 

The panel had regard to the evidence of Patient A. In her witness statement dated 17 

May 2018 she stated that she “jerked a little” when you pressed the breast, and that you 

were aware it was tender. Patient A stated you told her it was tender as she had been 

touching it a lot, that you were not concerned and you told her to go home and take 

some paracetamol. Patient A confirmed this in her oral evidence, and said that when 

you touched her breast it felt tender, and that she “winced”. Patient A then said when 

she was getting dressed you told her to go home and take some paracetamol.  

 

The panel had regard to your evidence. In your oral evidence you told the panel that at 

no point did Patient A tell you she felt pain, that there was no discussion of pain 

between the both of you and that you did not tell her to take paracetamol.  

 

The panel preferred the evidence of Patient A. It considered that she was clear and 

robust in her evidence. You had focused more on your general practice as opposed to 
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your recollection of this specific incident, with more detail in your accounts emerging 

over time, again making it difficult to rely on your evidence in this regard.  

 

The panel therefore determined that it was more likely than not that you did give oral 

advice to Patient A to take paracetamol but that you did not record this. 

 

Therefore, this charge is found proved.  
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Application to adjourn  

 

Ms Morrison, on your behalf, made an application to adjourn the hearing following the 

panel handing down its decision on facts at 11:00 on 12 March 2020. She informed the 

panel that given the stage of the hearing, and the fact that it would unlikely that the 

panel would be able to complete the hearing today within the rest of the time allocated, 

it would be better for the panel to complete the rest of the hearing together when it 

resumed. Ms Morrison submitted that impairment is a current test, and if the panel 

proceeded with the impairment stage today, they could be hearing evidence from you, 

which would potentially no longer be current when making a decision on misconduct 

and impairment at a later date. She submitted that given the stage of the proceedings, 

and taking into account the time needed for the parties to read the determination on 

facts, take a lunch break and prepare for the next stage, it was unlikely that the panel 

would be in a position to hear evidence and submissions, make its decision on 

misconduct and impairment and hand down a written determination all within the time 

left of this hearing. Ms Morrison submitted that it would be fairer to adjourn, and for the 

misconduct and impairment stage of the proceedings to be commenced when the panel 

resumed on a future date.  

 

Ms Myers, on behalf of the NMC, was neutral in relation to this application.  

 

The panel accepted the advice of the legal assessor.  

 

The panel had regard to the need to expeditiously dispose of these proceedings as well 

as the need to be fair to all parties. It had regard to the fact that it had only been able to 

hand down its determination on facts at 11:00 on 12 March 2020, the final day allocated 

for this hearing. The panel considered that if it were to hear evidence and submissions 

in relation to misconduct and impairment, it would not necessarily be in a position to 

make its decision and hand down a written determination for this stage within the time 

allocated for this hearing. This could then result in a position where the panel would be 

making a decision on the basis of evidence which may no longer be current, when it 

were to resume the hearing on a future date. The panel recognised that this could 

cause you unfairness. In these circumstances, the panel considered the public interest 
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in the expeditious disposal of these proceedings was outweighed by the need to uphold 

fairness to you. The panel decided to grant the application to adjourn the hearing at this 

stage.  

 

This decision will be confirmed to you in writing.  

 

The panel then adjourned. This hearing will resume on 13-15 May 2020.  

 

 

Application to adjourn resuming hearing, 7 December 2020 

 

At the resuming hearing on 7 December 2020, Ms Morrison, on behalf of Mrs Oni, made 

a request to adjourn the proceedings for the entirety of its current listing.  

 

Ms Morrison took the panel through the chronology of this case. She submitted that Mrs 

Oni is not in attendance at this hearing today as she is [PRIVATE].  

 

Ms Morrison informed the panel that Mrs Oni recently flew to Nigeria at short notice on 4 

November 2020 [PRIVATE]. She submitted that Mrs Oni had the intention of flying back 

to the UK on 22 November 2020, but this return flight was cancelled. Mrs Oni informed 

her representative at the RCN, who in turn communicated this to the NMC on 13 

November 2020. At this point, a postponement of this hearing was requested as Mrs 

Oni would not be able to attend due to [PRIVATE]. Ms Morrison submitted that the NMC 

responded to this request on the same day, and canvassed availability for the parties in 

January and February 2021. The NMC was informed by the RCN that Mrs Oni would 

only be available in February 2021 due to a pre-booked holiday taking place in January 

2021. However, the NMC then asked the RCN whether it is more sensible to keep the 

original resuming dates to avoid further postponements and the possibility of the need 

to change counsel at the hearing. This was followed up with a further email on 25 

November 2020, as the NMC clarified the RCN’s position on whether counsel instructed 

at this hearing had any flexibility as to her availability in February 2021, what the 

position was in keeping the original dates listed in December 2020 and proceeding 

virtually, along with whether Mrs Oni had been able to secure flights back to the UK. 
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The RCN then replied to the NMC informing it that flexibility of counsel is yet to be 

confirmed, but made it clear that they did not consent to this hearing proceeding 

virtually. On 1 December 2020, the RCN was able to confirm to the NMC that Mrs Oni 

was now back in the UK and was [PRIVATE], therefore, requested that the NMC 

postpone this matter until the panel are able to reconvene in February 2021. The NMC 

responded to this email on 2 December 2020 stating that the postponement request is 

not agreed too, and that a request will be made to the panel to proceed with this hearing 

virtually in light of [PRIVATE]. 

 

Ms Morrison submitted that this application is being made on the grounds of there 

having been insufficient time for Mrs Oni to prepare for this hearing in light of her recent 

unforeseen personal circumstances, and her current situation also preventing her from 

participating in this hearing remotely to the fullest extent. 

 

Ms Morrison submitted that due to the correspondence between the NMC and the RCN, 

it was unclear whether this hearing would be proceeding during its current listing, as 

Mrs Oni was under the impression that this may be postponed. She submitted that Mrs 

Oni has therefore had insufficient time to prepare her case, as she has not been able to 

complete a reflective piece or contact the referees who are providing references on her 

behalf due to only having limited internet access in Nigeria. Ms Morrison submitted that 

six people have been asked to provide references and, so far, only two have been 

received. One referee, specifically, the General Manager of the General Practitioner’s 

(“GP”) surgery that Mrs Oni worked at until the Summer of 2020, has responded to the 

request saying that she will be unable to provide a reference due to the lateness of the 

request, as she is on holiday until 12 December 2020. Ms Morrison submitted that three 

of Mrs Oni’s referees have not yet got back to her. 

 

Ms Morrison submitted that there is no authority to indicate that the virtual attendance of 

Mrs Oni amounts to actual presence at this hearing. She submitted that it would be 

difficult for Mrs Oni to give her evidence remotely and it would also impact on her ability 

to follow these proceedings. Ms Morrison submitted that Mrs Oni has been put in an 

undesirable situation, as she planned on attending this hearing physically but, due to 

the circumstances [PRIVATE]. Ms Morrison reminded the panel that Mrs Oni has 
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attended and engaged throughout these proceedings, and is absent today through no 

fault of her own. 

 

Ms Morrison submitted that whilst it may be appropriate in some circumstances for 

witnesses to give evidence by way of video link, their evidence does not usually have a 

direct bearing on the overall outcome. She submitted that as this is Mrs Oni’s hearing, 

she should be given paramount consideration, as it could have a significant impact on 

her NMC registration. 

 

Ms Morrison submitted that Mrs Oni only has a mobile telephone that she is able to use 

to participate in this hearing, and she would need to be able to view the documents and 

engage by video link through this device at the same time. She submitted that this 

would be extremely difficult to manage, specifically, as the only person who is attending 

virtually is Mrs Oni, which may put her at a significant disadvantage. 

 

Ms Morrison invited the panel to consider whether this hearing can be relisted in 

February, noting as she did, that the panel had already been contacted in this respect to 

provide availability. She submitted that a two month delay is not going to make a 

material amount of difference. Ms Morrison submitted that as current impairment is a 

forward-thinking exercise, adjourning this hearing would not impact a witness’ 

recollection in the same way that factual evidence might.  

 

Furthermore, Ms Morrison submitted that this has been a very difficult time for Mrs Oni, 

[PRIVATE], and invited the panel to take this into consideration. 

 

Ms Morrison submitted that due to the particular circumstances of this case, Mrs Oni 

needs to be able to participate fully in the hearing. 

 

Ms Morrison submitted that in taking account of all the above, this panel will not be in a 

position to fully assess whether Mrs Oni is currently impaired. 
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Ms Stevenson, on behalf of the NMC, opposed the request to adjourn these 

proceedings. She referred the panel to the NMC guidance in considering whether to 

adjourn this hearing.  

 

Ms Stevenson invited the panel to have regard to the public interest in the expeditious 

disposal of this hearing. She submitted that this is a resuming hearing at which the facts 

of this case have already been decided. Ms Stevenson informed the panel that Mrs Oni 

was given plenty of notice of this resuming hearing as the notice of hearing was sent to 

her on 26 October 2020 informing her that the panel will be attending physically to 

resume this matter. 

 

Ms Stevenson submitted that there was never a positive statement made by the NMC 

agreeing to a postponement, so it is unfortunate if Mrs Oni thought that this was the 

case. She submitted that the NMC was simply attempting to ascertain the reasons as to 

why a postponement was being requested. 

 

Ms Stevenson submitted that at most, there is minor inconvenience caused to Mrs Oni 

in participating in this hearing virtually, if any at all. She submitted that Mrs Oni is in 

receipt of the paperwork relating to this hearing and she has also received the 

transcripts. 

 

Furthermore, Ms Stevenson submitted that the NMC undertook a practice test with Mrs 

Oni to determine whether she would be able to engage remotely. She submitted that the 

feedback received suggests that Mrs Oni was able to use it and was content with the 

application’s performance; specifically, no issues were raised by her. Ms Stevenson 

submitted that Mrs Oni was able to use the GoToMeeting software on her mobile 

telephone, and access the paperwork on her husband’s iPad, although she understands 

that the latter is not available to Mrs Oni today. Nonetheless, if all else failed, Ms 

Stevenson submitted that Mrs Oni would be able to engage by using her telephone on 

speaker, so that she could rely on her mobile telephone screen to read the paperwork if 

necessary.  
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Ms Stevenson submitted that as a result of COVID-19, many hearings are being 

conducted virtually. She also referred the panel to the NMC’s guidance on witnesses 

giving evidence, whether it be at the hearing centre in-person, by video link, or by 

telephone. 

 

Ms Stevenson submitted that there would be no injustice caused to Mrs Oni by 

conducting her evidence virtually, as the panel will be able to see her on screen, and 

assess her demeanour and credibility.  

 

Ms Stevenson submitted that the panel should not adjourn if there is no injustice caused 

to Mrs Oni in proceeding in this way. She submitted that, in the NMC’s view, it is still fair 

to proceed with this hearing today. 

 

The panel heard and accepted the advice of the legal assessor. 

 

In having regard to the submissions from Ms Morrison, the panel noted that Mrs Oni had 

[PRIVATE], which it considered would have had a significant impact on her in preparing 

for the resumption of this case. It noted that Mrs Oni travelled to Nigeria at short notice 

on 4 November 2020 [PRIVATE], and that the RCN then informed the NMC on 13 

November 2020 of this fact, along with the issue of Mrs Oni’s return flight having been 

cancelled. The panel noted that at that time, Mrs Oni was unsure as to when she would 

be able to get a return flight back to the UK in time for the hearing. 

 

The panel considered the above to be a genuine reason for Mrs Oni’s lack of 

preparation in relation to this resuming hearing. It understood that Mrs Oni may have 

been preoccupied in dealing with difficult personal matters, as opposed to focusing on 

this hearing. Whilst there appears to be some confusion as to what dates this hearing 

were going to resume on, the panel did not consider this to be at the fault of either party. 

It noted that there have been a number of delays in this case already, but none of these 

previous delays were at the fault of Mrs Oni.  

 

The panel was aware that Mrs Oni had wanted to attend this hearing physically, but due 

to the recent unforeseen personal circumstances [PRIVATE], and then the cancellation 
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of her flight, she is not in a position to present her case to the fullest extent. Mrs Oni has 

not yet finished completing a reflective piece that she would like to present, nor has she 

obtained all of the references that she intended to put before this panel. The panel 

acknowledged Ms Morrison’s submission for the delay in obtaining these, as Mrs Oni is 

focused on providing current evidence relating to impairment, so wanted the most up to 

date information. 

 

The panel noted that Mrs Oni’s [PRIVATE] is due to expire on 8 December 2020, but 

nonetheless, determined that whilst this may solicit her attendance in-person at the 

hearing centre, she has not had sufficient time to prepare her case in light of her recent 

unforeseen personal circumstances. 

 

In having regard to the above, the panel considered there to be some unfairness to Mrs 

Oni in proceeding with the hearing today. It determined that there would be no 

unfairness caused to the NMC in adjourning this matter, as the factual stage of this 

hearing is completed and witnesses are not due to be recalled.  

 

The panel determined that the impairment stage of these proceedings could have a 

significant impact on Mrs Oni’s nursing career, and it decided to afford her the 

opportunity to prepare an adequate defence. 

 

Therefore, the panel decided to accede to the RCN’s request to adjourn this hearing. 
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Fitness to practise 

 

Having reached its determination on the facts of this case, the panel then moved on to 

consider, whether the facts found proved amount to misconduct and, if so, whether your 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

The panel, in reaching its decision, has recognised its statutory duty to protect the 

public and maintain public confidence in the profession. Furthermore, it bore in mind 

that there is no burden or standard of proof at this stage and it has therefore exercised 

its own professional judgement. 

 

The panel adopted a two-stage process in its consideration. First, the panel must 

determine whether the facts found proved amount to misconduct. Secondly, only if the 

facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that 

misconduct.  

 

 

Submissions on misconduct 

 

In his submissions, Mr Bellis, on behalf of the NMC, referred the panel to the case of 

Roylance v GMC (No. 2) [2000] 1 AC 311 which defines misconduct as a ‘word of 

general effect, involving some act or omission which falls short of what would be proper 

in the circumstances’. He also referred the panel to the cases of Calhaem v GMC [2007] 

EWHC 2006 (Admin) and Nandi v GMC [2004] EWHC 2317 (Admin). 

 

Mr Bellis invited the panel to take the view that your conduct amounted to breaches of 

The Code: Professional standards of practice and behaviour for nurses and midwives 

(2015) (“the Code”). He directed the panel to specific paragraphs and identified where, 

in the NMC’s view, your acts and omissions amounted to misconduct.  
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Mr Bellis submitted that there are four main areas of concern involved in this case, 

specifically, record keeping, referral of care, following relevant guidelines, and carrying 

out and documenting a comprehensive physical examination.  

 

Mr Bellis submitted that the failures relating to record keeping are of particular concern 

as it is a basic nursing skill. He reminded the panel of Ms 3’s expert evidence that your 

record keeping fell below the expected standard of care.  

 

Mr Bellis submitted that anyone reading Patient A’s record could have been misled in 

respect of the treatment she had received at the appointment, as you did not record 

information provided by Patient A about her family history or what advice you had given. 

Furthermore, the panel also found you to have documented advice which you had not 

given to Patient A in her records. He submitted that you had recorded that you advised 

Patient A “to come back if not better” when you had not said this to her, and this meant 

that the standard safety net had not been deployed. He submitted that this is a 

significant failing and had the potential for key information about the risks relevant to 

Patient A’s condition to be missed.  

 

Mr Bellis submitted that there was a specific approach that should have been 

undertaken by you in carrying out a comprehensive examination, but you did not do this. 

He submitted that it is not sufficient to say that because some form of examination was 

completed, this failing is not serious. Mr Bellis submitted that you had received training 

on the correct approach to follow and it was clear that you knew the appropriate 

technique. However, by not completing an examination in the appropriate way, he 

submitted the effectiveness of the examination was diminished. Mr Bellis reminded the 

panel of Ms 3’s expert evidence that your record keeping fell below the expected 

standard of care. 

 

Mr Bellis submitted that by failing to follow the NICE guidelines, and in not referring 

Patient A for further investigation, Patient A was deprived of the chance of an earlier 

diagnosis. He submitted that the NICE guidelines and pathways are in place for a 

reason and include strict timescales. By failing to follow them, Mr Bellis submitted that 

you clearly placed Patient A at a significant risk of harm. 
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Mr Bellis submitted that the charges found proved by the panel are a fundamental part 

of nursing practice. He submitted that through your omissions, you have put Patient A at 

an unwarranted risk of harm. You prevented yourself and colleagues from having the 

opportunity of highlighting concerns and identifying any potential deterioration in Patient 

A’s condition, as well as prevented appropriate action being taken. 

 

Mr Bellis submitted that your colleagues would have expected to be able to rely on you 

to deliver safe and effective nursing care, including ensuring that a patient in the same 

clinical situation as Patient A was in was adequately, properly and effectively cared for. 

 

Mr Bellis invited the panel to find that your acts and omissions fell far short of what 

would have been expected of a registered nurse and amounted to misconduct. 

 

Mr Mills, on your behalf, accepted that whilst your conduct was not perfect, your failings 

are not sufficiently serious to amount to misconduct. He submitted that the incidents 

must be viewed in the context of a busy, modern NHS surgery, at which you were 

routinely seeing 30-40 patients a day in ten-minute slots. 

 

Mr Mills submitted that the charges found proved arise out of a single appointment 

which occurred almost four years ago. He informed the panel that this is the first time a 

fitness to practise panel of the NMC has ever found any allegations proved against you. 

 

In respect of charge 1, Mr Mills invited the panel to first consider whether there was a 

duty imposed on you to record Patient A’s relevant family history. He reminded the 

panel that you had factually admitted the charge at the outset of the hearing, even in the 

absence of Patient A’s full medical records.  

 

Mr Mills submitted that your omissions should not be considered to be sufficiently 

serious as Patient A confirmed that a discussion was had around her family history, so 

this is limited to a documentation issue. He referred the panel to the oral evidence of Ms 

1 who accepted that “there is quite some detail of the history. There is no guidance on 

what should be documented so it is a matter of clinical judgement”. Furthermore, Mr 

Mills submitted that this was supported in Ms 1 confirming that the family history could 
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be recorded in a number of different places and that there was no requirement to record 

Patient A’s family history if nothing new was being said as the information would already 

be on the system. He submitted that as the appointment was only for ten-minutes, there 

would not have been time for extensive documentation to be carried out. 

 

In respect of charge 2, Mr Mills submitted that in not carrying out and/or documenting a 

comprehensive physical examination, it is unclear what does constitute a 

comprehensive physical examination. He submitted that guidance in this area is vague 

and has to be sought from a combination of OSCE’s, YouTube videos and general 

information, rather than NICE guidelines. Mr Mills invited the panel to find that where the 

guidance itself is vague and contained in multiple sources, a failure to carry out a 

comprehensive physical examination should not amount to a serious and grave failing. 

He submitted that you did document the key findings in Patient A’s record, and Ms 1 

confirmed that the record itself was quite detailed. 

 

In respect of charge 3, Mr Mills submitted that the panel found that you did not apply the 

relevant NICE guidelines to Patient A’s presentation on the basis of it being more likely 

than not that you had found a lump and had given Patient A this impression. However, 

he submitted that this should be considered in the context of charge 5, which was not 

found proved, as the panel did not find that you had told Patient A that you could feel a 

lump. He submitted that your actions in charge 3 would not be sufficiently serious to 

amount to misconduct. 

 

In respect of charge 4, Mr Mills submitted that you admitted that you did not refer 

Patient A for further investigation. He submitted that this failing should not be 

considered serious and particularly grave because both Ms 1 and Mr 4 agreed with the 

proposition that on a strict application of the NICE guidelines, you did not have to refer 

Patient A if it was your evidence that you did not find anything of concern. 

 

In respect of charge 7 and charge 9, Mr Mills submitted that your failures should not be 

considered serious and particularly grave because both relate to recording keeping, 

taking account of the particular context of this case. He reminded the panel that you 

only have a ten-minute appointment in which a breast examination is carried out, with 
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very little time after it before your next appointment. He submitted that you try to 

document your findings in a notebook, which you refer to at the end of the day when 

you are completing your records. 

  

 

Submissions on impairment 

 

Mr Bellis moved on to the issue of impairment and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. This included reference to the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

and Grant [2011] EWHC 927 (Admin). 

 

Mr Bellis submitted that you have in the past put patients at an unwarranted risk of 

harm. He submitted that you have also breached fundamental tenets of the nursing 

profession and have brought the nursing profession into disrepute through your acts 

and omissions. 

 

In assessing whether you are currently impaired, Mr Bellis invited the panel to consider 

whether there is a risk of repetition in this case, taking account of any insight, remorse 

or remediation offered by you. 

 

Mr Bellis reminded the panel that you do not accept all of its findings contained in the 

facts determination. He submitted that whilst you are not required to accept the findings 

of the panel, it may be that this is one of the most effective ways to show insight into the 

concerns around your nursing practice, demonstrating the lessons you have learned to 

ensure this conduct will not be repeated. 

 

Mr Bellis referred the panel to the case of Cohen v General Medical Council [2008] 

EWHC 581 (Admin) and invited the panel to determine whether your conduct is capable 

of remediation, whether it has been remediated, and whether your actions are likely to 

be repeated in future. 
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Mr Bellis submitted that as the concerns in this case relate to your clinical nursing 

practice, the panel may consider them to be capable of remediation addressed through 

proper reflection and training. 

 

In determining whether the concerns have now been remediated, Mr Bellis referred the 

panel to the positive testimonials provided by a number of colleagues in support of your 

clinical nursing practice. Further, he drew the panel’s attention to the relevant training 

you have undertaken in relation to the areas of concern. However, Mr Bellis invited the 

panel to consider whether this additional training is of any real assistance, given that 

these concerns did not appear to arise out of a lack of knowledge, and you have 

remained adamant that at the time of the incident, you knew how to conduct and 

document a comprehensive physical examination.  

 

Mr Bellis submitted that the panel will need to consider the cause of the original 

incidents to determine whether the risk of repetition has been fully resolved. He 

submitted that you appear to be selective in your approach towards accepting the 

concerns identified, even though you reiterated that you accept all of the panel’s earlier 

findings. Mr Bellis submitted that this may suggest that you have a poor level of insight 

and that you have not fully addressed the underlying issues. 

 

Mr Bellis submitted that it remains unclear from your evidence how these incidents 

happened and whether they have indeed been remedied. For this reason, Mr Bellis 

submitted the panel cannot be satisfied that the concerns are fully remediated. 

 

In light of the above, Mr Bellis submitted it cannot be said that the concerns are highly 

unlikely to be repeated. Because of the ongoing risk, he invited the panel to conclude 

that your fitness to practise is currently impaired on the grounds of public protection.  

 

However, Mr Bellis submitted that if the panel are not in agreement with this, a finding of 

impairment is required on the grounds of public interest in any event, in order to uphold 

the reputation of the profession and to maintain proper standards. He submitted that the 

misconduct is extremely serious, and placed Patient A at a significant risk of serious 



  Page 47 

harm. You knew what to do, but you did not do it. Mr Bellis submitted that if no finding of 

impairment is made, public confidence in the profession would be serious undermined 

as a result. 

 

Mr Mills endorsed Mr Bellis’ reference to the case of Cohen v General Medical Council 

[2008]. He agreed that the concerns in this case are capable of remediation through 

training, insight and reflection. 

 

Mr Mills submitted that the panel may consider that concerns around clinical practice 

are easier to remediate if they relate to a single isolated incident. 

 

Mr Mills submitted that taking account of all the information provided by you, there is 

sufficient evidence to say that you have demonstrated insight into the charges found 

proved and taken remedial steps to address any outstanding concerns. 

 

Mr Mills submitted that you demonstrated genuine remorse for your acts and omissions, 

and that you are deeply sorry for Patient A’s experience. You told the panel that in your 

fifteen years as a registered nurse, you have never experienced anything like this 

before and will never forget it. 

 

Mr Mills submitted that you have accepted the panel’s findings in their entirety and you 

recognise that you could have done things differently. He submitted that you have 

accepted responsibility for your failings and have not sought to excuse your acts and 

omissions.  

 

Mr Mills submitted that you have taken a number of remedial steps to demonstrate that 

you are a safe and effective nursing practitioner. These include:  

(i) Cancer in the Community (3 December 2020), which includes modules on 

cancer screening and diagnosis;  

(ii) Breast Lumps and Lesions (3 December 2020), in which she scored 100%;  

(iii) Breast Screening in the NHS (21 October 2020), in which she scored 100%;  

(iv) Communication Skills (3 December 2020), which gave instructions for the 

ten-minute consultation appointment;  
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(v) Documentation and Record-Keeping Level 2 (3 December 2020), in which 

she scored 100%, and  

(vi) Screening for Cervical Cancer (21 October 2020). 

 

Mr Mills submitted that your motivation to complete various training courses reveals an 

acknowledgement that you were responsible for any risk of harm Patient A was 

exposed to; as well as any potential damage to public confidence in the profession as a 

result.  

 

Because of your new-found learning, Mr Mills submitted that you now have a better 

understanding of what to do in future to prevent similar problems from re-occurring. He 

submitted that your reflective piece illustrates how you have applied this learning in your 

nursing practice, and that you now take care to ensure that a patient is referred when 

there is any suggestion that they should be. 

 

Mr Mills informed the panel that you have continued to practice as a registered nurse 

without restriction in a similar context since the incident. He referred the panel to a 

number of testimonials which have been provided by professionals you have worked 

for, all of whom attest to your skill, care and competence as a registered nurse. 

Specifically, one referee considers your “detailed professional documentations” to be 

“thorough and informative”. 

 

Mr Mills submitted that it is highly unlikely that the concerns identified will be repeated. 

He submitted that the events of that day have had a significant impact on you and these 

proceedings have served as a salutary lesson to the extent that you are determined to 

ensure that your nursing practice does not fall below the standards expected again. 

 

Mr Mills informed the panel that you have continued to practice as a registered nurse for 

the last four years in a similar environment, without similar failings having occurred, 

despite having been exposed to the same pressures and risks. 

 

In light of the above, Mr Mills invited the panel to find that your fitness to practise as a 

registered nurse is not currently impaired. 



  Page 49 

Decision and reasons on misconduct 

 

The panel accepted the advice of the legal assessor which included references to a 

number of relevant judgments. In addition to those referred to by the parties, the legal 

assessor referred to the cases of Mallon v GMC [2007] CSIH 17, Holton v GMC [2006] 

EWHC 2960 (Admin) and Meadow v GMC [2007] QB 462. 

 

When determining whether the facts found proved amount to misconduct, the panel had 

regard to the terms of the Code. 

 

The panel was of the view that your acts and omissions did fall significantly short of the 

standards expected of a registered nurse, and it considered them to amount to the 

following breaches of the Code. Specifically: 

 

“10 Keep clear and accurate records relevant to your practice  

This applies to the records that are relevant to your scope of practice. It includes 

but is not limited to patient records.  

To achieve this, you must: 

10.3 complete records accurately and without any falsification, taking immediate 

and appropriate action if you become aware that someone has not kept to these 

requirements 

 

Promote professionalism and trust 

You uphold the reputation of your profession at all times. You should display a 

personal commitment to the standards of practice and behaviour set out in the 

Code. This should lead to trust and confidence in the professions from patients, 

people receiving care, other health and care professionals and the public. 

 

20 Uphold the reputation of your profession at all times  

To achieve this, you must:  

20.1 keep to and uphold the standards and values set out in the Code” 
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The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. It went on to determine whether your acts and omissions in each of the 

charges found proved fell significantly short of the standards expected so as to justify a 

finding of misconduct.  

 

In respect of charge 1, the panel first considered whether there was a duty imposed on 

you to record the relevant family history provided to you by Patient A at her 

appointment. In determining this, the panel had regard to the oral evidence of the NMC 

witnesses. 

 

The panel noted from Ms 1’s oral evidence that she had stated that there would have 

been no requirement for you to record Patient A’s family history if nothing new was 

conveyed to you at her appointment and if this information was already on the system. 

Ms 1 had also stated that there she had found there to have been quite detailed 

documentation relating to Patient A’s family history in her record already, and there is 

no set guidance on what needs to be recorded – it is therefore a matter for the 

practitioner’s professional judgement.  

 

Whilst Ms 3 stated in her oral evidence that it would have been best practice for you to 

have recorded the information Patient A had told you about her family history, the panel 

was satisfied that there was no obligation imposed on you to have made any further 

recording in this respect.  

 

The panel noted that it did not have Patient A’s full medical records before it so it was 

unable to determine how much of Patient A’s previous family history had been 

documented. However, it relied on the account of Ms 1 and acknowledged Mr Mills’ 

submission that you would only have a short period of time to assess Patient A and 

document your findings. You had told the panel during your oral evidence that you were 

aware of Patient A’s family history as you had seen it previously on a different tab on 

Patient A’s records. 

 

In taking account of the above, the panel decided that your omission in charge 1 was 

not sufficiently serious so as to amount to misconduct. 
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In respect of charge 2, the panel found there to have been a duty imposed on you to 

carry out and/or document a comprehensive physical examination of Patient A, and that 

you had not done this. It considered that your omissions in this respect to be serious, in 

that they had the potential to expose Patient A to a risk of significant harm. The panel 

noted that had you carried out and/or documented a comprehensive physical 

examination, the concerns relating to Patient A’s health may have been identified 

sooner. Therefore, the panel was satisfied that your omissions in charge 2 were 

sufficiently serious so as to amount to misconduct. 

 

In respect of charge 3, the panel found you to have a duty to apply the relevant NICE 

referral guidelines to Patient A’s presentation as they are important in treating patients 

and clearly state what should and should not be done. In not applying the relevant NICE 

referral guidelines, Patient A was deprived of further assessment and, if necessary, 

treatment, following this appointment. Therefore, the panel was satisfied that your 

omission in charge 3 was sufficiently serious so as to amount to misconduct. 

 

In respect of charge 4, the panel reached the same conclusion as with charge 3 and for 

the same reasons. In taking account of the above, the panel was satisfied that your 

actions in charge 4 were sufficiently serious so as to amount to misconduct. 

 

In respect of charges 7 and 9, whilst the panel considered your actions to have fallen 

below the standards expected of a registered nurse, it did not consider your record 

keeping errors to be sufficiently serious, having regard to the particular circumstances of 

the case. It noted that in this nursing practitioner role, you had a ten-minute slot to 

perform and document your findings from the physical examination that you had 

conducted. In documenting that you had advised Patient A “to come back if not better” 

when you had in fact not, and in omitting to record that you had advised Patient A to 

“take paracetamol”, the panel was of the view that these acts and omissions would not 

have fundamentally altered the care that would have been delivered to Patient A, even 

had the entries been made correctly. The panel was satisfied that you had made errors 

in respect of these charges, but was satisfied that, taking account of the above, your 
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acts and omissions in charges 7 and 9 were not sufficiently serious so as to amount to 

misconduct. 

 

Therefore, the panel found that your acts and omissions in respect of charges 2, 3 and 

4 did fall seriously short of the conduct and standards expected of a registered nurse 

and amounted to misconduct. 

 

 

Decision and reasons on impairment 

 

The panel next went on to decide if, as a result of your misconduct, your fitness to 

practise is currently impaired. 

 

Registered nurses occupy a position of privilege and trust in society and are expected at 

all times to be professional. Patients and their families must be able to trust registered 

nurses with their lives and the lives of their loved ones. They must make sure that their 

conduct at all times justifies both their patients’ and the public’s trust in the profession. 

 

In this regard the panel considered the judgment of Mrs Justice Cox in the case of 

CHRE v NMC and Grant in reaching its decision. In paragraph 74, she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of 

the public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.’ 

 

In paragraph 76, Mrs Justice Cox referred to Dame Janet Smith's “test” which reads as 

follows: 
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‘Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the 

sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as 

to put a patient or patients at unwarranted risk of harm; 

and/or 

 

b. has in the past brought and/or is liable in the future to bring 

the medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to 

breach one of the fundamental tenets of the medical 

profession; and/or 

 

d. … 

 

The panel considered limbs a, b and c to be engaged in this case. 

 

The panel had found Patient A, a patient in your nursing care, to have been exposed to 

an unwarranted risk of harm. It had also found you to have breached a fundamental 

tenet of the nursing profession and to have brought its reputation into disrepute by virtue 

of your acts and omissions in charges 2, 3 and 4. 

 

The panel noted that the misconduct occurred in the workplace environment and that it 

relates directly to your clinical nursing practice. It also noted that the concerns arose 

during a single appointment with Patient A. 

 

In assessing your level of insight, the panel considered you to have sufficiently reflected 

on your misconduct in charges 2, 3 and 4. It had regard to the fact that you had 

admitted some of the concerns at the outset of these proceedings and determined that 

your understanding of your shortcomings has improved as this hearing has progressed.  
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Whilst the panel did not consider you to have shown full insight into these deficiencies, 

you appeared to take responsibility, and were able to identify how aspects of your poor 

nursing practice impacted upon the care delivered to Patient A, who the panel found 

you to have demonstrated genuine remorse towards. You also identified how your 

conduct towards Patient A would have adversely affected the public’s perception of the 

nursing profession. 

 

The panel had regard to the case of Cohen, and considered whether the concerns 

identified in your nursing practice are capable of remediation, whether they have been 

remediated, and whether there is a risk of repetition of the incidents occurring at some 

point in the future. 

 

The panel considered the concerns identified in respect of your clinical nursing practice 

to be capable of remediation, in principle. It noted that you have continued to work in a 

similar clinical environment over the past four years without any form of restriction, and 

without any further concerns being raised before this panel. This work has included 

breast examinations similar to that needed by Patient A. These examinations have had 

both positive and negative results (i.e. you have found and not found lumps) and you 

have dealt with them appropriately. 

 

You provided the panel with a number of training certificates relating to areas of 

concern. During your oral evidence, you were able to articulate how your new-found 

learning will impact your nursing practice moving forward to minimise any future risk of 

repetition. The panel acknowledged your desire to want to continue to develop your 

nursing skills and to undertake a further breast examination training course when the 

COVID-19 pandemic is over. The panel considered you to be a dedicated and caring 

registered nurse who was intent on bettering her own abilities. 

 

The panel noted you also adduced multiple testimonials from colleagues, all of whom 

attested positively to your hardworking nature. It noted that you received positive 

feedback in relation to your recent performance, most notably in relation to good record 

keeping, and that this improvement was also supported by your NHS 111 work audits 
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and a letter from your previous manager, a doctor at a General Practitioner (“GP”) 

surgery, who has indicated that they would be willing to employ you again. 

 

In light of all the above, the panel had evidence before it to suggest that you have made 

significant progress in your nursing career over the past four years. It was of the view 

that whilst there may have been concerns around your ability to practise safely and 

effectively as a registered nurse at the time of the incidents, these proceedings have 

been a salutary lesson for you, and there is now sufficient evidence before the panel to 

suggest that you no longer pose a risk to patient safety. Therefore, the panel considered 

it to be highly unlikely that there would be repetition of the incidents found proved. 

 

In taking account of all the above, the panel decided that a finding of impairment is not 

necessary on the grounds of public protection.  

 

However, the panel bore in mind that the overarching objectives of the NMC are to 

protect, promote and maintain the health safety and well-being of the public and 

patients, and to uphold/protect the wider public interest, which includes promoting and 

maintaining public confidence in the nursing and midwifery professions and upholding 

the proper professional standards for members of those professions.  

 

It is vitally important that patients who attend healthcare professionals for advice, in 

particular for matters as serious as cancer care, can trust those they see to undertake 

adequate examinations but, more importantly, also to record accurately what they 

discover in those examinations and to take immediate steps to deal with such 

discoveries appropriately. Missing, or worse finding and not acting on, the early warning 

signs of cancer is conduct the public would consider quite wrong and, even if the 

registered nurse in question has fully remediated, the public would expect such an error 

to be appropriately, but proportionately, marked. 

 

In having regard to the above, the panel considered there to be a high public interest in 

the consideration of this case. It was of the view that a fully informed member of the 

public would be sufficiently concerned by the panel’s findings on facts and misconduct 

to the extent that public confidence in the nursing profession would be undermined if a 
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finding of impairment was not made in this case. The panel noted that there is a high 

threshold for finding current impairment on the sole ground of it being in the public 

interest. Nonetheless, it considered the high threshold to have been reached in the 

particular circumstances of this case. The panel determined it would be appropriate to 

mark your misconduct with a finding of current impairment. Therefore, the panel 

determined that a finding of impairment on public interest grounds was required.  

 

Having regard to all of the above, the panel was satisfied that your fitness to practise as 

a registered nurse is currently impaired on the sole ground of it being in the public 

interest. 

 

 

Sanction 

 

The panel has considered this case very carefully and has decided to make a caution 

order for a period of two years and six months. The effect of this order is that your name 

on the NMC register will show that you are subject to a caution order and anyone who 

enquires about your registration will be informed of this order. 

 

Submissions on sanction 

 

Mr Bellis informed the panel that prior to this substantive hearing, you had been 

informed that the NMC’s sanction bid was a suspension order. However, he submitted 

that in light of the panel’s earlier findings, it is now proposed that a mid-length caution 

order is sufficient to address the public interest concerns identified. 

 

Mr Bellis submitted that these submissions are in no way meant to usurp the function of 

the panel, it having considered all of the evidence in this case. He submitted that the 

sanction imposed by the panel should be appropriate and proportionate. 

 

Mr Bellis took the panel through aggravating and mitigating factors which, in the NMC’s 

view, were present in this case. 
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Mr Bellis submitted that no further action would not be an appropriate or proportionate 

sanction in the particular circumstances of this case as it is insufficient to mark the 

seriousness of your misconduct. He submitted that whilst a considerable period of time 

has lapsed since the incidents took place in which you have demonstrated a period of 

safe nursing practice, the public would still require your misconduct to be marked. 

 

Therefore, Mr Bellis invited the panel to impose a caution order for two years and six 

months. He submitted that if the panel were not in agreement with this, then it should 

move on to consider the further sanctions available to it. Nonetheless, Mr Bellis 

indicated that the most serious sanction, that of a striking-off order, would be 

disproportionate in the particular circumstances of this case as there is nothing to 

suggest that your acts and omissions are incompatible with ongoing NMC registration. 

 

Mr Mills agreed with Mr Bellis that a striking-off order would be completely 

disproportionate in the particular circumstances of this case. He also submitted that 

given the panel have not found there to be a continuing risk to patient safety, a 

conditions of practice order would not be appropriate, nor would no further action if the 

panel are minded to mark your misconduct in some way. 

 

Mr Mills invited the panel to impose a caution order instead of a suspension order. He 

reminded the panel that it had found three charges to have amounted to misconduct, all 

of which occurred during a ten-minute appointment with Patient A. Furthermore, it 

identified that you are a caring and dedicated registered nurse who is intent on 

improving your skills, and no longer poses a real risk of repetition. 

 

Mr Mills submitted that you have continued to practise as a registered nurse for the last 

four years since your appointment with Patient A. He submitted that it would not make 

sense to now deprive the public of your nursing services for any amount of time. 

 

Mr Mills submitted that there are no deep-seated attitudinal concerns present in this 

case, and you have reflected sufficiently upon your misconduct.  
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Mr Mills submitted that a caution order would have the desired effect of focusing you on 

maintaining safe and effective nursing practice in future. He invited the panel to 

consider the shortest period for a caution order that it deemed necessary. 

 

 

Decision and reasons on sanction 

 

The panel heard and accepted the advice of the legal assessor.  

 

Having found your fitness to practise currently impaired, the panel went on to consider 

what sanction, if any, it should impose in this case. The panel has borne in mind that 

any sanction imposed must be appropriate and proportionate and, although not 

intended to be punitive in its effect, may have such consequences. The panel had 

careful regard to the Sanctions Guidance (“SG”). The decision on sanction is a matter 

for the panel independently exercising its own judgement. 

 

As regards aggravating factors, the panel has considered the following as relevant: 

 

- Your conduct put Patient A at risk of suffering harm. 

 

As regards mitigating factors, the panel has considered the following as relevant: 

 

- You have demonstrated genuine remorse and a sufficient level of insight into 

your misconduct. 

- You have practiced in a similar role since the incidents in 2017 without further 

incident. 

 

The panel first considered whether to take no further action but concluded that this 

would be inappropriate in view of the seriousness of the case. The panel decided that it 

would be inconsistent with the panel’s earlier findings at the impairment stage of these 

proceedings to take no further action. It determined that it would not be appropriate or 

proportionate to take no further action having regard to the public interest. 
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Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ 

 

The panel noted that you had made some admissions to the charges at the outset of 

this hearing and considered you to have demonstrated sufficient insight into your 

misconduct. You were able to identify what you would do in future, to prevent your 

nursing practice from falling below the standards expected of a registered nurse. The 

panel also found you to have displayed genuine remorse towards Patient A, and taken 

steps to remediate your clinical nursing practice to the extent that there are no 

outstanding public protection concerns. It was satisfied that if faced with a similar set of 

circumstances, you would act appropriately in future. 

 

However, the panel had determined that the public interest did require your conduct to 

be marked to send a clear message to the nursing profession that your acts and 

omissions did fall below the standards expected of a registered nurse. It noted that you 

have continued to work in a similar environment since the incidents involving Patient A 

in 2017, and that you have received positive feedback from colleagues since this time. 

 

The panel considered whether placing a conditions of practice order on your registration 

would be a sufficient and appropriate response. The panel is mindful that any conditions 

imposed must be proportionate, measurable and workable. The panel considered a 

conditions of practice order would not be an appropriate response in this case as there 

are no outstanding issues around patient safety. 

 

The panel considered the imposition of a suspension order, but determined that this 

would be wholly disproportionate in light of the steps you have taken to address the 

concerns raised. It was satisfied by your attempts at demonstrating insight and 

remediation to the point that it was now of the view that it would not be in the public 

interest to prevent an otherwise competent registered nurse from continuing 

unrestricted practice. 



  Page 60 

 

The panel has decided that a caution order would adequately serve the public interest 

elements of this case. Having considered the general principles above, and looking at 

the totality of the findings on the evidence, the panel has determined that to impose a 

caution order for a period of two years and six months would be the appropriate and 

proportionate response. It would mark not only the importance of maintaining public 

confidence in the profession, but also send the public and the profession a clear 

message about the standards required of a registered nurse. For the next two years and 

six months, any prospective employer will be on notice that your fitness to practise has 

been found to be impaired and that your nursing practice is subject to a caution order.  

 

At the end of this period, the note on your entry in the NMC register will be removed. 

However, the NMC will keep a record of the panel’s finding that your fitness to practise 

had been found impaired. If the NMC receives a further allegation that your fitness to 

practice is impaired, the record of this panel’s finding and decision will be made 

available to any practice committee that considers any further allegation. 

 

This decision will be confirmed to you in writing. 

 

That concludes this determination. 

 


