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Nursing and Midwifery Council 
Fitness to Practise Committee 

Substantive Order Review Hearing 
30 October 2019 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 

 
Name of registrant: Filomena Divinagracia 
 
NMC PIN:  03F0221O 
 
Part(s) of the register: Registered Nurse – Sub Part 1 

 Adult Nursing – June 2003 

 
Area of Registered Address: Scotland 
 
Type of Case: Lack of Competence 
 
Panel members:                                    Paul Morris (Chair, Registrant member) 

                                                                Sharon Peat (Registrant member) 

                                                                Suzanna Jacoby (Lay member) 

 
Legal Assessor:                                    Michael Bell 
 
Panel Secretary:                                    Sophie Cubillo-Barsi 
 
Registrant: Not present and not represented  
 
Nursing and Midwifery Council: Represented by Patricia Comiskey, Counsel 
 
Order being reviewed: Suspension Order (3 months) 
 
Fitness to Practise: Impaired 
  
Outcome: Striking off order to come into effect on 4 

November 2019 in accordance with Article 30 

(1)  
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Service of Notice of Hearing 
The panel was informed at the start of this hearing that Miss Divinagracia was not in 

attendance, nor was she represented in her absence. 

 

The panel was informed that the notice of this hearing was sent to Miss Divinagracia on 

30 September 2019 by recorded delivery and first class post to her registered address.  

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

 

Proceeding in absence 
The panel then considered proceeding in the absence of Miss Divinagracia. The panel 

was mindful that the discretion to proceed in absence is one which must be exercised 

with the utmost care and caution.  
 

The panel considered all of the information before it, together with the submissions 

made by Ms Comiskey, on behalf of the Nursing and Midwifery Council (NMC). The 

panel accepted the advice of the legal assessor. 

 

Ms Comiskey referred the panel to a note of a telephone call between an NMC case 

officer and Miss Divinagracia, dated 29 October 2019, which states: 

 

“I spoke to Miss Divinagracia and she confirmed that she would not be attending the 

review on 30 October 2019. She confirmed that she would be ok with the review going 

ahead in her absence.” 
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Ms Comiskey submitted that Miss Divinagracia has chosen to voluntarily absent herself 

from this hearing. She stated that it was in the interests of justice to proceed in Miss 

Divinagracia’s absence.  

 

Miss Divinagracia had been sent notice of today’s hearing and the panel was satisfied 

that she was aware of today’s hearing and it is of the view that she had chosen 

voluntarily to absent herself. The panel had no reason to believe that an adjournment 

would result in Miss Divinagracia’s attendance. Having weighed the interests of Miss 

Divinagracia with those of the NMC and the public interest in an expeditious disposal of 

this hearing the panel determined to proceed in Miss Divinagracia’s absence.   

 

 

Decision and reasons on review of the current order 
The panel decided to impose a striking off order. This order will come into effect at the 

end of the current order in accordance with Article 30 (1) of the Nursing and Midwifery 

Order 2001 (as amended) (the Order).  

 

This is the third effective review of a suspension order, originally imposed by a panel of 

the Conduct and Competence Committee on 5 July 2017 for 12 months. The order was 

reviewed and extended for a period of 12 months on 18 June 2018. That order was 

reviewed on 25 June 2019 and extended for a further three months. A review of the 

order was due to take place on 26 September 2019 but could not be heard due to lack 

of time. The current order is due to expire at the end of 4 November 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved by way of admission which resulted in the imposition of the 

substantive order were as follows: 

 
That you a registered nurse: 

 

Between 24th July 2015 and 5th November 2015 failed to demonstrate the 

standards of knowledge, skill and judgment required to practise without 

supervision as a band 5 staff nurse in one or more of the following areas; 



4 
 

 

1.1.1.1. Nursing Reports/Handovers 

1.1.1.2. Ward rounds 

1.1.1.3. Care plans 

1.1.1.4. Communication with patients and relatives 

1.1.1.5. Patient diagnosis and management 

1.1.1.6. Identifying and responding to patient needs 

1.1.1.7. Organising workload 

1.1.1.8. Infection control 

1.1.1.9. Medicines management and safe administration of medications 

 

And in light of the above, your fitness to practice is impaired by your lack of 

competence. 
 

The second reviewing panel determined the following with regard to impairment: 

 

The panel was of the view that there has been no insight or remediation demonstrated 

by Miss Divinagracia. There has been no new information today other than Miss 

Divina’s expression that she now receives a pension and appears to have retired. The 

panel determined that Miss Divinagracia has not addressed any of the issues with her 

practice.  

 

In light of this the panel determined that Miss Divinagracia remains liable to repeat 

matters of the kind found proved. The panel therefore decided that a finding of 

continuing impairment is necessary on the grounds of public protection.  

 

The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance. The panel determined 

that, in this case, a finding of continuing impairment on public interest grounds is 

required. 
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For these reasons, the panel finds that Miss Divinagracia’s fitness to practise remains 

impaired.  

 
The second reviewing panel determined the following with regard to sanction:  

 

The panel first considered whether to take no action or to impose a caution order but 

concluded that these would be inappropriate in view of the risk of repetition identified 

and seriousness of the case. The panel decided that it would be neither proportionate 

nor in the public interest to take no further action or to impose a caution order. 

 

The panel considered substituting the current suspension order with a conditions of 

practice order. However it determined that this would be inappropriate given Miss 

Divinagracia’s continued lack of engagement and her lack of remediation.  

 

The panel considered the imposition of a further period of suspension. It was of the view 

that a suspension order would allow Miss Divinagracia a final opportunity to engage with 

the proceedings if she wished to. The panel therefore concluded that a further 3 month 

suspension order would be the appropriate and proportionate response as it would also 

allow the next reviewing panel the option to impose a striking-off order if Miss 

Divinagracia has not engaged, and by then would have been subject to a substantive 

order for at least two years.  

 
 

Decision on current fitness to practise 
The panel has considered carefully whether Miss Divinagracia’s fitness to practise 

remains impaired. Whilst there is no statutory definition of fitness to practise, the NMC 

has defined fitness to practise as a registrant’s suitability to remain on the register 

without restriction. In considering this case, the panel has carried out a comprehensive 

review of the order in light of the current circumstances. It has noted the decision of the 

last panel. However, it has exercised its own judgment as to current impairment.  

 

The panel has had regard to all of the documentation before it and has taken account of 

the submissions made by Ms Comiskey on behalf of the NMC. 



6 
 

 

Ms Comiskey provided the panel with a background to Miss Divinagracia’s case. She 

referred the panel to the note of a telephone call between an NMC case officer and Miss 

Divinagracia, dated 29 October 2019, in which it is recorded: 

 

“She [Miss Divinagracia] explained that she had no desire to return to nursing now or in 

the future. She has retired and said she did not want to engage in the NMC’s process. I 

asked her if she had any further comment to make in relation to addressing the panel 

but she declined.” 

 

Ms Comiskey submitted that it is a matter for the panel to determine whether it can be 

satisfied that Miss Divinagracia should be permitted to return to practise as a registered 

nurse.  

 

The panel heard and accepted the advice of the legal assessor.   

 
In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Miss Divinagracia’s fitness to practise remains impaired.  
 

The panel noted that it had no evidence before it demonstrating Miss Divinagracia’s 

insight and/or remediation into her failings. No new information has been heard by the 

panel today other than the fact that Miss Divinagracia is now retired and does not intend 

to return to nursing practice. The panel determined that Miss Divinagracia has failed to 

address any of the failings with her practice. In light of this the panel determined that 

Miss Divinagracia remains liable to repeat matters of the kind found proved. The panel 

therefore decided that a finding of continuing impairment is necessary on the grounds of 

public protection.  

 

The panel has borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 
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and upholding proper standards of conduct and performance. The panel determined 

that, in this case, a finding of continuing impairment on public interest grounds is also 

required. 

 

For these reasons, the panel finds that Miss Divinagracia’s fitness to practise remains 

impaired.  

 

 

Determination on sanction 
Having found Miss Divinagracia’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 29 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance and has borne in mind that the purpose of a sanction is not 

to be punitive, though any sanction imposed may have a punitive effect. 

The panel first considered revoking the current order or imposing a caution order. It 

concluded that neither would be appropriate, in view of the risk of repetition identified 

and the seriousness and wide ranging nature of the charges found proved in this case. 

The panel decided that it would be neither proportionate nor in the public interest to 

revoke the current order or to impose a caution order.  

The panel considered substituting the current suspension order with a conditions of 

practice order. Given Miss Divinagracia’s lack of engagement, the panel finds that it has 

no evidence before it that would suggest that she would respond to any retraining 

and/or supervision. While the charges found proved are capable of remediation, the 

panel determined that there were no workable conditions which could be formulated that 

would sufficiently protect the public and address the public interest concerns in Miss 

Divinagracia’s case.  The panel therefore determined that such an order would be 

inappropriate 

The panel next considered imposing a further suspension order. The panel noted that 

Miss Divinagracia has not demonstrated any insight into her previous failings. The panel 

was of the view that considerable evidence would be required to show that Miss 

Divinagracia no longer posed a risk to the public. The panel determined that a further 
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period of suspension would not serve any useful purpose in the circumstances. It was of 

the view that, in light of Miss Divinagracia’s non-engagement, continuing these 

regulatory proceedings unnecessarily would not be in the public interest. Further, the 

panel determined that Miss Divinagracia’s continued lack of engagement could 

evidence an underlying attitudinal problem.  The panel therefore determined that it was 

necessary to take action to prevent Miss Divinagracia from practising in the future and 

concluded that the only sanction that would adequately protect the public and serve the 

public interest was a striking-off order. 

This decision will be confirmed to Miss Divinagracia in writing. 

 

That concludes this determination. 

 


