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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

17 – 21 December 2018, 

23 – 24 May 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Jacob Jerry Kwametse 
 
NMC PIN:  13B1167E  
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 RNMH: Mental Health – 15 September 2016 
 
 
Area of registered address: England 
  
Type of case: Misconduct and lack of competence 
 
Panel members: Paul Powici   (Chair, lay member) 

Iwan Dowie   (Registrant member) 
Susan Anne Jones (Registrant member) 

 
Legal Assessor: Michael Levy   
 
Panel Secretary: Catherine Acevedo 
 
Mr Kwametse: Present and represented by Conell 

Loggenberg 
 
Nursing and Midwifery Council: Represented by Kim Elcoate May, Case 

Presenter 
 
Facts proved: 1a.ii, 1a.iii, 1a.iv,1b.ii,1b.iii, 1c.ii,1c.iii, 1c.vii, 

1c.viii, 1d.i, 1d.iii, 1d.iv, 1d.v, 1d.vi(3), 1e, 2a.i, 
2a.ii, 7, 9 

 
Facts proved by admission: 1a.i, 1c.i, 1c.iv, 1c.v, 1c.vi, 1c.ix, 1d.vi(1) 

1d.vi(2), 2b, 3, 4, 6, 8  
 
Facts not proved: 1b.i, 1d.ii, 5 
 
Fitness to practise: Impaired 
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Sanction: Caution order (5 years) 
 
Interim order: Not applicable 
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Details of charge (as amended) 

 

That you, a registered nurse employed by Avon and Wiltshire Mental Health Partnership 

NHS Trust between 3 October 2016 and 13 June 2017: 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

a) During your first medication administration assessment, on an unknown date: 

 

i) In relation to an unknown patient’s T2 or T3 certificate, incorrectly identified 

that the certificate was wrong because it allowed for more than one anti-

psychotic medication to be administered; [admitted] 

 

ii) Were unable to identify categories of drugs, including anti-depressants or 

anti-psychotics; [proved] 

 

iii) In relation to an unknown patient who had been prescribed an injection of 

risperidone every two week, were unable to identify that the doctor had 

incorrectly written a prescription for 25mg of the medication to be given orally. 

[proved] 

 

iv) Were unable to explain the reason why 2 needles were provided with a dose 

of medication. [proved] 

 

b) On 27 January 2017: 

 

i) Did not apply Cetraben to a patient; [not proved] 
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ii) Dispensed Nicorandil for a patient when their records indicated it should be 

omitted; [proved] 

 

iii) Were unable to calculate how to make up a dose 0.75mg Risperidone; 

[proved] 

 

c) During a medication assessment on 3 February 2017: 

 

i) Whilst discussing why a patient had been changed from amoxicillin to a 

different antibiotic, were not able to say without prompting that different 

antibiotics were effective against different bacteria; [admitted] 

 

ii) Were going to add water to lansoprazole oro-dispersible 30mg; [proved] 

 

iii) Were not able to demonstrate an understanding of the difference between 

oro-dispersible medication and dispersible medication; [proved] 

 

iv) Until prompted otherwise, stated incorrectly that Ramipril was a proton pump 

inhibitor; [admitted] 

 

v) Missed that levieracetam was to be administered until prompted; [admitted] 

 

vi) Initially when measuring 5ml of medication, used a pot which had a 10ml but 

not a 5ml line, so could not be sure the volume had been measured 

accurately; [admitted] 

 

vii) Were unaware of the purpose of spironolactone; [proved] 

 

viii)Were unable to explain what oedema was; [proved] 
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ix) Were unable to confirm the use of tamoxifen, and did not consult the BNF to 

confirm this before proceeding to administer the medication; [admitted] 

 

 

d) On 24 February 2017: 

 

i) Incorrectly interpreted from a patient’s records that chloramphenicol had been 

discontinued when it had not; [proved] 

 

ii) When a patient’s dose of Co-amoxiclav due at 14:00 had been refused, 

proposed to administer a dose at 18:00 and push back the dose due at 20:00, 

without first seeking advice from a senior colleague; [not proved] 

 

iii) Attempted to dispense a dose of 2.5mg diazepam using 2mg tablets instead 

of cutting a 5mg tablet in half; [proved] 

 

iv) Left a needle unattended next to a patient when you approached a colleague 

to check the dose of insulin; [proved] 

 

v) Separated patients’ drug charts with doses which were due, and omitted 

patient MC, who was due medication; [proved] 

 

vi) Whilst preparing a dose of zomorph with a colleague:  

 

(1) Dropped one tablet on to the floor, [admitted] 

(2) Picked up the tablet, and placed it in a cup with another tablet which had 

not been dropped on the floor, [admitted] 

(3) Did not immediately give a clear answer when asked if one of the tablets 

had been dropped onto the floor. [proved] 
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e) On 5 April 2017, proceeded to give a patient un-thickened water, against 

directions from the Speech and Language Therapy Team. [proved] 

 

2) Were unable to effectively manage your time, in that you: 

 

a) On 27 January 2017: 

 

i) Started preparing handover notes at 19:30, when you should have been 

completing progress notes; [proved] 

 

ii) Took two sets of NEWS scores from a patient when only one was required. 

[proved] 

 

b) On 16 February 2017 did not complete risk assessments in a timely manner. 

[admitted] 

 

3) On one or more occasion, did not provide an effective handover. [admitted] 

 

4) Between 3 October 2016 and 21 April 2017, did not demonstrate some or all of the 

competencies required by your preceptorship programme. [admitted] 

 

5) Between 3 October 2016 and 21 April 2017, were not able to complete successfully 

your NEWs workbook. [not proved] 

 

6) [PRIVATE] 

 

7) [PRIVATE] 

 

8) [PRIVATE] 

 

9) [PRIVATE] 
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AND in light of the above, your fitness to practise is impaired by reason of your lack of 

competence in relation to Charges 1 – 5 and misconduct in relation to charges 6 – 9.  

 

  

Decision and reasons on application to amend some of the charges 

The panel heard an application made by Ms Elcoate May on behalf of the NMC, to 

amend the wording of 4 of the charges to correct typographical errors or provide greater 

clarity. 

 

The proposed amendments to charge 1a.iv were to amend “provide” to “provided”  

 

Original charge: 

“Were unable to explain the reason why 2 needles were provide with a dose of 

medication.” 

  

Proposed amendment: 

“Were unable to explain the reason why 2 needles were provided with a dose of 

medication.” 

 

The proposed amendment to 1c.iv was to remove the words “and a 2ml line”. 

 

Original charge: 

“Initially when measuring 5ml of medication, used a pot which had a 10ml and a 

2ml line, but not a 5ml line, so could not be sure the volume had been measured 

accurately” 

 

Proposed amendment: 

“Initially when measuring 5ml of medication, used a pot which had a 10ml and a 

2ml line, but not a 5ml line, so could not be sure the volume had been measured 

accurately” 
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The proposed amendment to charges 7 and 9 was to correct the number in the charges. 

 

Original charge 7:  

[PRIVATE] 

 

Proposed amendment: 

 

[PRIVATE] 

 

 

The proposed amendment was to amend “6” to “8”. 

 

Original charge 9: 

[PRIVATE] 

 

Proposed amendment: 

       [PRIVATE] 

 

Mr Loggenberg, on your behalf, did not object to the proposed amendments. 

 

The panel accepted the advice of the legal assessor that Rule 28 of the Rules states: 

 

28. (1) At any stage before making its findings of fact, in accordance with rule 

24(5) or (11), the Investigating Committee (where the allegation relates to a 

fraudulent or incorrect entry in the register) or the Fitness to Practise Committee, 

may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 
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unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice.  

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

 

 

The panel was of the view that such amendments, as applied for, were in the interests 

of justice. The panel was satisfied that there would be no prejudice to you and no 

injustice would be caused to either party by the proposed amendments being allowed. It 

was therefore appropriate to allow the amendments, as applied for, to ensure clarity and 

accuracy. 

 

 

Background 

 

The NMC received a referral from your former employer, Avon and Wiltshire Mental 

Health Partnership NHS Trust (“the Trust”). You were employed by the Trust as a Band 

5 Staff Nurse from 3 October 2016 until 13 June 2017 and worked at the Victoria Centre 

in Swindon on Hodson Ward. 

 

[PRIVATE] 

 

[PRIVATE]. You had not completed your preceptorship at the time of your suspension 

from the Trust. You resigned from the Trust in June 2017.  

 

It is alleged that during your probationary period with the Trust, whilst you were 

undertaking a preceptorship programme, the following concerns were raised about your 

practice: 
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 Your ability to provide sufficiently detailed handovers 

 Your medicines management, in particular your dispensing of and knowledge of 

medicines 

 Your ability to lead the shift effectively and undertake ward routines 

 Your retention of facts learnt and failure to acknowledge areas where you lacked 

knowledge 

 Your attitude to feedback  

 

The panel heard oral evidence from six witnesses tendered on behalf of the NMC. In 

addition, the panel heard oral evidence from you.  

 

Witnesses called on behalf of the NMC were:  

 

Ms 1 – Registered Nurse at the Trust;  

Ms 2 – Band 6 Registered Nurse at the Trust;  

Ms 3 – Lead Pharmacist at the Trust;  

Mr 4 – Staff Nurse at the Trust; 

Ms 5 – Ward Manager at the Trust; 

Ms 6 – Service Manager at the Trust. 

 

 

Decision on the findings on facts and reasons 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Ms Elcoate May on behalf of the NMC 

and those made by Mr Loggenberg on your behalf. 

 

The panel heard and accepted the advice of the legal assessor which included advising 

the panel as to the approach they should adopt when considering dishonesty in the light 

of Ivey v Genting Casinos [UK] Ltd [2017] UKSC 67 and the NMC guidance on this 

topic.  
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The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from, including you.  

 

The panel found Ms 1 to be a reliable and credible witness. She was clear and concise 

in her evidence. The panel noted that Ms 1 acknowledged your positive attributes and 

was honest when she did not remember something. 

 

The panel found Ms 2’s evidence to be less reliable and sometimes was unclear in her 

answers. She focused mainly on negative aspects of your practice and sometimes 

contradicted herself. The panel noted that although Ms 2 had an overall negative 

impression of you, it did not feel that Ms 2 was intentionally trying to mislead the panel. 

 

The panel found Ms 3 to be a reliable and credible witness. The panel found that she 

was a professional and confident witness who tried to assist the panel where possible. 

The panel noted that Ms 3 appeared to be fair to you in her interactions with you at the 

time and honest about your shortcomings.  

 

The panel found Mr 4 to be a credible and consistent witness. Mr 4’s oral evidence was 

consistent with his written evidence and was well articulated. The panel noted that he 

was fair to you in that he admitted that there were times that you did things well but also 

times that you did not.  

 

The panel found Ms 5 to be a reliable and credible witness, but the panel noted that she 

was not a direct witness to the events. Ms 5 was consistent when questioned. The 
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panel considered that Ms 5 admitted when she did not know or could not recall the 

answer. 

 

The panel found Ms 6 to be a professional and credible witness. The panel noted that 

Ms 6 was consistent with her account of the discussions she had had with you and was 

honest with what she had and had not done. 

 

The panel found your answers difficult to follow and you were at times evasive in that 

you did not answer the questions put to you. The panel found you to be less than 

truthful in some of your responses. The panel found that you could not remember some 

points and your answers were at times disjointed. The panel also noted that you 

admitted a number of the disputed charges during your evidence as you were able to 

recall certain events as a result of the oral evidence from some of the witnesses.   

 

The panel found that the NMC witnesses were broadly consistent and reliable and 

overall the panel had less confidence in your answers than those of the NMC’s 

witnesses. 

 

The panel were concerned that your case had not been properly put to any of the 

witnesses called on behalf of the NMC, despite that failure having been drawn to the 

attention of Mr Loggenberg. The panel felt however that in the circumstances it would 

be unfair to hold that failure against you. 

 

The panel were also concerned that the closing submissions made on your behalf did 

not deal with the evidence in relation to the charges, despite Mr Loggenberg being 

given the opportunity to further address the panel. 

 

At the start and during the course of this hearing you admitted the following charges; 

 

1a.i, 1c.i, 1c.iv, 1c.v, 1c.vi, 1c.ix, 1d.vi(1) 1d.vi(2), 2b, 3, 4, 6, 8 

 



 13 

These were therefore announced as proved. 

 

The panel then went on to consider each of the remaining charges individually, and 

made the following findings: 

 

Charge 1a.ii and 1a.iii 1a.iv: 

 

1) Did not demonstrate the required standard in relation to administration of 

medication in that you: 

 

a. During your first medication administration assessment, on an unknown 

date: 

 

 

ii) Were unable to identify categories of drugs, including anti-

depressants or anti-psychotics;  

 

iii) In relation to an unknown patient who had been prescribed an 

injection of risperidone every two week, were unable to identify that the 

doctor had incorrectly written a prescription for 25mg of the medication 

to be given orally. 

 

iv) Were unable to explain the reason why 2 needles were provided 

with a dose of medication. 

 

 

These charges are found proved. 

 

In reaching its decision on the above three charges, the panel took into account the oral 

and documentary evidence of Ms 3, and your oral evidence. The panel had regard to its 

assessment of Ms 3’s credibility and reliability as a witness. The panel had careful 
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regard to Ms 3’s evidence and noted that she stated that it was incredibly rare to fail a 

preceptorship nurse. The panel considered that for that reason it is likely that her 

recollection of the events would have remained with her. In your evidence you stated 

that you had found the assessment useful, although some of the drugs that were 

included in the assessment were drugs with which you were unfamiliar with. 

 

In relation to charge 1a.iv you stated that your answer reflected the method of 

administering a different drug in a different situation and that you might have “put your 

answer across wrongly”. In relation to charge 1a.iii you stated that you could not 

remember that part of the assessment. 

 

The panel had careful regard to its assessment of Ms 3’s credibility and reliability as a 

witness. The panel had careful regard to Ms 3’s medicines assessment notes and 

preferred Ms 3’s account of events. 

 

Charge 1b.i 

 

1) Did not demonstrate the required standard in relation to administration of 

medication in that you: 

 

b) On 27 January 2017: 

 

i) Did not apply Cetraben to a patient; 

 

 

Charge found NOT proved. 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Mr 4. In you oral evidence you stated that you did apply Cetraben later that 

day. Mr 4’s evidence was that you did initially forget to apply Cetraben but did apply it 

when prompted to later on that same day.  
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Charge 1b.ii 

 

1) Did not demonstrate the required standard in relation to administration of 

medication in that you: 

 

a. On 27 January 2017: 

 

 

 

ii) Dispensed Nicorandil for a patient when their records indicated it should be 

omitted; 

 

 

Charge found proved. 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Mr 4, and your oral evidence. Mr 4 states in an email sent to Ms 2 on the 

day of the incident that you placed the Nicorandil in a pot to give the medication. In your 

oral evidence you said that you could not remember these events. The panel accepted 

Mr 4’s version of events. 

 

Charge 1b.iii 

 

1) Did not demonstrate the required standard in relation to administration of 

medication in that you: 

 

b) On 27 January 2017: 
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iii) Were unable to calculate how to make up a dose 0.75mg 

Risperidone; 

 

 

Charge found proved. 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Mr 4, and your oral evidence. Mr 4 states that even after five to six minutes 

you were unable to calculate how to make up a dose of 0.75mg Risperidone despite 

methods being suggested as to how to calculate this. You stated that you did know how 

to make up the dose but the method used by Mr 4 had confused you. The panel 

decided that it preferred Mr 4’s version of events. 

 

Charge 1c.ii and 1c.iii 

 

1)Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

 

c) During a medication assessment on 3 February 2017: 

 

 

ii)Were going to add water to lansoprazole oro-dispersible 30mg 

 

iii) Were not able to demonstrate an understanding of the difference between oro-

dispersible medication and dispersible medication; 

 

Charge found proved  

 

In reaching its decision on these charges the panel took into account the oral and 

contemporaneous documentary evidence of Ms 3, and your oral evidence. In your 
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account of the events you stated that this part of assessment was just a learning 

discussion since you knew you had not passed the assessment and that you were just 

asking a general question. In the assessment notes taken by Ms 3 she states that this 

incident occurred before you had been told that you had failed your assessment so it 

could not have been treated as a learning experience at that point. The panel decided 

that it preferred Ms 3’s evidence to your evidence. 

 

 

Charge 1c.vii and 1c.viii 

1)Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

 

c)During a medication assessment on 3 February 2017: 

  

vii) were unaware of the purpose of spironolactone; 

viii) were unable to explain what oedema was; 

 

Charge found proved 

 

In reaching its decision, the panel took into account the oral and documentary evidence 

of Ms 3, and your oral evidence. In Ms 3’s notes of the medicines assessment she 

recorded that you did not know what spironolactone was used for or what oedema was. 

You told the panel that you did know the purpose of spironolactone and that you knew 

what oedema was. The panel preferred the evidence of Ms 3, however they noted that 

this incident took place as part of a learning experience and was not part f the formal 

assessment. 

 

Charge 1d.i 
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1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

d)On 24 February 2017: 

 

i) Incorrectly interpreted from a patient’s records that chloramphenicol had been 

discontinued when it had not; 

 

 

Charge found proved 

 

In reaching its decision, the panel took into account the oral and documentary evidence 

of Ms 1, and your oral evidence. In an email to Ms 2, Ms 1 states that you had 

misinterpreted that a prescription had stopped when it had in fact just started. You did 

not give a clear explanation as to what you believe happened. The panel decided that it 

preferred the evidence of Ms 1 to your evidence. 

 

 

Charge 1d.ii 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

d)  On 24 February 2017: 

 

 

ii) When a patient’s dose of Co-amoxiclav due at 14:00 had been refused, 

proposed to administer a dose at 18:00 and push back the dose due at 

20:00, without first seeking advice from a senior colleague; 

 

 

Charge found NOT proved 
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In reaching this decision, the panel took into account the oral and documentary 

evidence of Ms 1, and your oral evidence. The panel noted that both yours and Ms 1’s 

evidence were consistent in that you both stated that you had proposed to Ms 1, who is 

your senior colleague, to administer a dose of Co-amoxiclav due at 14:00 at 18:00 and 

push back the later dose. Ms 1 declined and the medicine was not given at that time. 

You therefore did seek advice from a senior colleague. 

 

Charge 1d.iii 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

d)On 24 February 2017: 

 

 

iii) Attempted to dispense a dose of 2.5mg diazepam using 2mg tablets instead 

of cutting a 5mg tablet in half; 

 

 

Charge found proved 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Ms 1, and your oral evidence. Ms 1 states clearly that she had to guide you 

to break a 5mg tablet to achieve the correct dose. You stated that you had selected the 

wrong tablets, but realised your error and then took the 5mg tablets in order to half it. 

The panel preferred the evidence of Ms 1. 

 

Charge 1d.iv 
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1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

e) On 24 February 2017: 

 

 

iii) Left a needle unattended next to a patient when you approached a 

colleague to check the dose of insulin; 

 

 

Charge found proved 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Ms 1, and your oral evidence. You stated you could not remember the 

incident, but you agreed that needles should not be left next to patients. The panel 

noted that Ms 1 gave two different statements. One saying that you left the needle next 

to the patient and another which does not record this. The panel decided that they 

preferred Ms 1’s evidence to your evidence and that on the balance of probabilities it 

was more likely than not that you had left a needle unattended next to a patient. 

 

 

Charge 1d.v 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

 

c) On 24 February 2017: 
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iv) Separated patients’ drug charts with doses which were due, and omitted 

patient MC, who was due medication; 

 

 

Charge found proved  

 

In reaching this decision the panel took into account the oral and documentary evidence 

of Ms 1 and your oral evidence. You stated in your evidence that on occasions Ms 1 

would separate out the charts and you could not recall who had done so on this 

occasion. Ms 1 in her contemporaneous email stated that you had separated the charts. 

The panel decided that they preferred Ms 1’s evidence to your evidence. 

 

Charge 1d.vi (3) 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

d)On 24 February 2017: 

 

vi) Whilst preparing a dose of zomorph with a colleague:  

 

(3)Did not immediately give a clear answer when asked if one of the tablets 

had been dropped onto the floor. 

 

 

 

Charge found proved 

 

In reaching its decision the panel took into account the oral and documentary evidence 

of Ms 1 and your oral evidence. The panel noted that Ms 1 gave evidence that you were 

initially not answering her questions and that when you did your answers were vague. 
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You stated that you did tell Ms 1 that you had dropped the tablet and that you did so 

immediately. The panel preferred the evidence of Ms 1 to your evidence. 

 

Charge 1e 

 

1) Did not demonstrate the required standard in relation to administration of medication 

in that you: 

 

e ) On 5 April 2017, proceeded to give a patient un-thickened water, against 

directions from the Speech and Language Therapy Team. 

 

Charge found proved 

 

 

In reaching its decision the panel took into account the oral and documentary evidence 

of Ms 2 and Ms 5 and your oral evidence. The panel noted that in your oral evidence 

you agreed that you had water in a cup but you said that you were only going to use it 

as necessary to mix with thickened water to change the thickness and that you 

confirmed this to Ms 5 when the matter was raised later that day. The panel considered 

that although the evidence from Ms 2 and Ms 5 was hearsay evidence the panel found 

the necessity for Ms 2 to complete an adverse incident form made it more likely than not 

that this incident had occurred. The panel decided that it preferred the evidence of Ms 2 

and Ms 5 to your evidence. 

 

Charge 2a.i 

2) Were unable to effectively manage your time, in that you: 

 

a) On 27 January 2017: 

 

i) Started preparing handover notes at 19:30, when you should have been 

completing progress notes; 
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Charge found proved 

 

In reaching its decision the panel took into account the oral and documentary evidence 

of Mr 4. In your oral evidence you stated that you were not preparing handover notes 

but were making notes of tasks you had completed and you did not think you completed 

any progress notes on that shift. In the panels view the issue in this charge is the non-

completion of progress notes and in this respect the panel preferred the evidence of Mr 

4 to your evidence  

 

 

Charge 2a.ii 

2) Were unable to effectively manage your time, in that you: 

 

a) On 27 January 2017: 

 

ii) Took two sets of NEWS scores from a patient when only one was 

required. 

 

Charge found proved  

 

In reaching its decision the panel took into account the oral and documentary evidence 

of Mr 4 and your oral evidence. The panel noted in your oral evidence that you denied 

that you had taken two sets of NEWs scores however the panel considered the 

evidence of Mr 4 to be more reliable. The panel decided they preferred the evidence of 

Mr 4. 

 

Charge 5 
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5) Between 3 October 2016 and 21 April 2017, were not able to complete successfully 

your NEWs workbook. 

 

Charge found not proved  

 

In reaching its decision the panel were shown your completed NEWs workbook signed 

and dated as being completed on 30 December 2016. The panel noted therefore that 

you had in fact completed your NEWs workbook between the dates specified in the 

charge. 

 

 

Charge 7 

 

7) [PRIVATE]. 

 

Charge found proved  

 

In reaching its decision the panel took into account the oral and documentary evidence 

of Ms 6 and your oral evidence. You stated in your oral evidence that you thought you 

should not have to disclose this incident as it was a personal matter. In Ms 6’s notes 

from the investigation meeting on 10 May 2017, she states that you confirmed that you 

were aware of your responsibility to disclose this information to your employer. The 

panel decided that it preferred the evidence of Ms 6 to your evidence. 

 

Charge 9 

 

9) [PRIVATE] 

 

Charge found proved 
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In reaching its decision the panel took into account the oral and documentary evidence 

of Ms 6 and your oral evidence. You stated in your oral evidence that you thought you 

should not have to disclose this incident as it was a personal matter. In Ms 6’s notes 

from the investigation meeting on 10 May 2017, she states that you confirmed that you 

were aware of your responsibility to disclose this information to the NMC. You stated 

that you were aware of the NMC code but not in full detail. In the panel’s view all 

registered nurses have a responsibility to be aware of and comply with the Code. The 

panel accepts Ms 6’s evidence that you were aware of that aspect of the Code and 

have determined therefore that your actions were dishonest, especially as you have 

never taken the opportunity to rectify your omission. 

 

 

Resumed hearing 23 May 2019  

 

Decision and reasons on application pursuant to Rule 31 

 

The panel heard an application under Rule 31 of the Rules to allow Mr 7 to give 

evidence via telephone. 

 

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings.  

 

Both parties accepted that the evidence of Mr 7 was relevant to the matter of 

impairment/character and the panel agreed. The application for Mr 7 to give evidence 

by telephone was allowed. 

 

 

Mr 7 
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The panel considered Mr 7 to be a reliable and credible witness. The panel noted that 

he was straight forward and honest when he could not answer a question or remember 

matters and gave the most up to date evidence regarding your current nursing practice. 

 

Determination on misconduct and/or lack of competence and impairment 

 

Having announced its finding on all the facts, the panel then moved on to consider, 

whether the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired.  

 

In her submissions Ms Elcoate May took the panel through the evidence and referred to 

parts of the transcript as well as the witness statements and your reflective pieces. She 

invited the panel to take the view that your actions amount to a breach of The Code: 

Professional standards of practice and behaviour for nurses and midwives (2015) (the 

Code). She then directed the panel to specific paragraphs indicating where in the view 

of the NMC there had been a breach of the Code. She also identified where, in the 

NMC’s view, your actions amounted to misconduct and/or lack of competence. 

 

Ms Elcoate May referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 

311 which defines misconduct as a ‘word of general effect, involving some act or 

omission which falls short of what would be proper in the circumstances.’ 

 

She then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. She referred the panel to the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

Grant [2011] EWHC 927 (Admin).  

 

Mr Loggenberg submitted that whilst your past conduct may have amounted to 

impairment at the time of the incidents, you are not currently impaired. He submitted 
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that you have told your current employers about the NMC proceedings and have been 

put through a rigorous training programme to assess your competence and have been 

found to be competent to work as a nurse. 

 
Mr Loggenberg referred the panel to the written and telephone evidence of Mr 7 who 

was your manager when you started working at St Magnus. Mr 7 stated that he was 

satisfied that he had no concerns regarding your clinical practice. Mr 7 was clear that 

you are open to learning and said that your knowledge has been tested and you have 

been found to have the necessary knowledge to practice. In conclusion Mr 7 stated that 

you are a safe practitioner and your past experiences may have knocked your 

confidence but this has been to your benefit as it has allowed you to develop your skills 

further. 

 
Mr Loggenberg referred the panel to your reflective piece and to your most recent 

medicines administration assessment dated 15 February 2019. Mr Loggenberg 

submitted that experienced managers at your current job, further to their assessment, 

state in their official reports that you have proven yourself to be competent and have 

satisfactorily remediated all the areas of concern. 

 

In regard to your dishonesty Mr Loggenberg asked the panel to note your most recent 

reflective statement dated 29 April 2019 where you make strong reference to your 

dishonesty. He also asked the panel to note the confidence your current employer has 

in you. Mr Loggenberg submitted that your dishonesty is on the lower end of the 

spectrum. 

 

Lastly, Mr Loggenberg submitted that you are currently practising safely and have not 

repeated the errors that were previously identified and that you have the full confidence 

of your managers. As such the panel can find that your fitness to practice is not 

currently impaired. 
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The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant, these included: Roylance v General Medical 

Council (No 2) [2000] 1 A.C. 311. 

 

The panel adopted a two-stage process as advised in relation to both lack of 

competence and misconduct and then current impairment. 

 

In relation to lack of competence first the panel must decide whether the facts found 

proved amount to a lack of competence. Secondly, only if the facts found proved 

amount to a lack of competence, the panel must then decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that lack of 

competence.  

 

In relation to misconduct first the panel must decide whether the facts found proved 

amount to misconduct. Secondly, only if the facts found proved amount to misconduct, 

the panel must then decide whether, in all the circumstances, your fitness to practise is 

currently impaired as a result of that misconduct.  

 

Decision on misconduct and/or lack of competence 

 

When determining whether the facts found proved amount to misconduct and/or lack of 

competence the panel had regard to the terms of the Code 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that your actions did fall significantly short of the standards 

expected of a registered nurse, and that your actions amounted to breaches of the 

Code. Specifically: 
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1.2 make sure you deliver the fundamentals of care effectively  

 

6.2 maintain the knowledge and skills you need for safe and effective practice 

 

8.1 respect the skills, expertise and contributions of your colleagues, referring       

matters to them when appropriate 

 

8.2 maintain effective communication with colleagues 

 

8.4 work with colleagues to evaluate the quality of your work and that of the 

team  

 

8.5 work with colleagues to preserve the safety of those receiving care 

  

9.2 gather and reflect on feedback from a variety of sources, using it to improve 

your practice and performance 

 

9.3 deal with differences of professional opinion with colleagues by discussion 

and informed debate, respecting their views and opinions and behaving in a 

professional way at all times 

 

14.2 explain fully and promptly what has happened, including the likely effects, 

and apologise to the person affected and, where appropriate, their advocate, 

family or carers 

 

19.1 take measures to reduce as far as possible, the likelihood of mistakes, near 

misses, harm and the effect of harm if it takes place 

 

20.1 keep to and uphold the standards and values set out in the Code 
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24.2 use all complaints as a form of feedback and an opportunity for reflection 

and learning to improve practice 

 
In relation the charges involving dishonesty: 

 

20.1 keep to and uphold the standards and values set out in the Code 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment 

23.2 tell both us and any employers as soon as you can about any caution or 

charge against you, or if you have received a conditional discharge in relation to, 

or have been found guilty of, a criminal offence (other than a protected caution or 

conviction 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct and/or lack of competence.  

 

With regard to the charges relating to dishonesty, the panel took into account that it was 

one incident of dishonesty. The panel was of the view that whilst any dishonesty is 

serious, your dishonesty was at the lower end of the spectrum. However your actions 

did fall seriously short of the conduct and standards expected of a nurse and amounted 

to misconduct. 

 

In relation to the charges involving your lack of competence the panel was of the view 

that your standard of practice at the Trust was unacceptable. The panel noted that your 

lack of competence related to a wide range of areas which demonstrated a pattern of 

incompetence. 

 

In all the circumstances, the panel determined that your conduct in relation to your 

clinical practice clearly demonstrated a standard of professional performance which was 

unacceptably low and therefore amounted to a lack of competence.
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 Decision on impairment 

 

The panel next went on to decide if as a result of this lack of competence your fitness to 

practise is currently impaired. 

 

The panel determined that the lack of competence outlined in the charges has been 

remediated. The panel had regard to the bundle of documents supplied by you, 

including the reference from your current employer and in particular, the telephone 

evidence of Mr 7 that you had remediated your lack of competence, you had completed 

your supervision training and passed two medicine administration assessments. 

 

The panel found the evidence of Mr 7 to be helpful and persuasive. He spoke to your 

most recent practise. The panel noted that you had been open with your most recent 

employer as to the issues at your previous employment. It noted that you have been 

supported in your current role and have grown in confidence as a nurse. Mr 7 explained 

that there are no current issues with your practice and that you have undergone 

mandatory training and supervision to be assessed as competent. The panel was of the 

view that you have been able to demonstrate that you are a safe practitioner and that 

the risk of repetition in your case is minimal. The panel noted that since these incidents 

occurred there is nothing to suggest that you have repeated any of the errors identified 

previously.  

 

The panel finds that although your fitness to practise was impaired at the time of the 

incidents, given all of the above, your fitness to practise is not currently impaired in 

relation to lack of competence.  

 

The panel next went on to decide if as a result of your misconduct your fitness to practise is 

currently impaired. In this regard the panel considered the judgement of Mrs Justice Cox in the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

Grant [2011] EWHC 927 (Admin) in reaching its decision. In paragraph 74 she said: 
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In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 
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c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future. 

 

The panel found that all four limbs of Grant were engaged. 

 

Regarding insight, the panel considered that you had developed some insight since the 

panel deliberated on facts in December 2018, noting that your reflective piece at that 

time dated 22 August 2018 stated that you did not believe that you had been dishonest. 

Your most recent reflection dated 28 April 2019 states that although you initially denied 

the charges relating to dishonesty, you now accept that as you chose not to inform the 

NMC and your previous employer that [PRIVATE], this would be viewed as dishonest. 

Despite this, the panel was of the view that you have not yet sufficiently developed full 

insight into your failings.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. While the panel accepts that 

there is a low risk of you repeating your dishonesty, a finding of impairment on public 

interest grounds is required in order to maintain confidence in the profession and to 

uphold proper standards of conduct and performance. 

 

Having regard to all of the above, the panel was satisfied that your fitness to practise is 

currently impaired in relation to misconduct 
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Determination on sanction:  

 

The panel considered this case carefully and decided to make a Caution Order for 5 

years. The effect of this order is that your name on the NMC register will show that you 

are subject to a caution order and anyone who enquires about your registration will be 

informed of this order. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case. The panel heard submissions from Ms Elcoate May, on behalf of 

the NMC, and those made by Mr Loggenberg, on your behalf. The panel accepted the 

advice of the legal assessor. The panel bore in mind that any sanction imposed must be 

appropriate and proportionate and, although not intended to be punitive in its effect, 

may have such consequences. The panel had careful regard to the Sanctions Guidance 

(SG) published by the NMC. It recognised that the decision on sanction is a matter for 

the panel, exercising its own independent judgement.  

 

Ms Elcoate May told the panel that the NMC had advised you, in the written notice of 

this hearing, that it would ask the panel to make a 12 month suspension order with 

review if it found your fitness to practise currently impaired. Ms Elcoate May told the 

panel that in light of the panel’s finding that there are no public protection concerns in 

this case, the NMC would now ask the panel to make a short suspension order without 

review, but if the panel felt a caution order was the appropriate sanction it should be for 

a lengthy period. 

 

Mr Loggenberg on your behalf submitted that to temporarily remove you from the 

register would be disproportionate and punitive. Mr Loggenberg submitted that the 

finding of impairment was on public interest grounds alone and suspension from the 

register would not achieve anything other than to be punitive. Mr Loggenberg invited the 

panel to make a caution order for 12 months. 
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The panel first considered what it deemed to be the aggravating and mitigating factors 

in this case and determined the following: 

 

Aggravating: 

 You initially denied many of the charges 

 

Mitigating 

 You had developed some insight since the hearing in December. 

 

The panel then went on to consider what action, if any, to take in this case. 

 

The panel noted that two of the denied charges related to dishonesty but as previously 

found these were at the lower end of the spectrum of dishonesty. The panel were aware   

that not all dishonesty was equally serious and in this case there was no personal gain 

or risk of harm to patients, as these related solely to your private life. 

  

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where: 

 

‘…the Fitness to Practise Committee has decided there’s no risk to the public or 

to patients requiring the nurse or midwife’s practice to be restricted, meaning the 

case is at the lower end of the spectrum of impaired fitness to practise, however 

the Fitness to Practise committee wants to mark that the behaviour was 

unacceptable and must not happen again.’ 
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The panel noted that you have shown developing insight into your conduct. You have 

engaged with the NMC since referral.  

 

The panel considered whether it would be proportionate to impose a more restrictive 

sanction and considered a conditions of practice order. The panel was of the view that 

such an order would not be appropriate as there are currently no concerns in your 

clinical practice and no conditions of practice that would address dishonesty. The panel 

concluded that no useful purpose would be served by a conditions of practice order.  

 

The panel gave serious consideration to a short suspension order (with no review) as 

put forward by the NMC. 

 

Ultimately, in the particular circumstances of this case the panel felt that this would be 

unduly punitive and disproportionate. 

 

Additionally, the panel considered that a caution order for the maximum period of five 

years would both satisfy the public interest and would act as a lengthy and ongoing 

reminder to you of the need to comply with all aspects of the Code. It would also enable 

you to continue to work in your current employment where your employer states you are 

making a positive contribution to the work force and are a credit to their facility. It would 

also not deprive the public of the services of a registered nurse. 

 

For the next five years your employer or any prospective employer will be on notice that 

your fitness to practise had been found to be impaired. Having considered the general 

principles above and looking at the totality of the findings on the evidence, the panel has 

determined that to impose a caution order for a period of five years would be the 

appropriate and proportionate response. It would mark not only the importance of 

maintaining public confidence in the profession, but also send the public and the 

profession a clear message about the standards required of a registered nurse. 

 



 37 

At the end of this period the note on your entry in the register will be removed. However, 

the NMC will keep a record of the panel’s finding that your fitness to practise had been 

found impaired. If the NMC receives a further allegation that your fitness to practise is 

impaired, the record of this panel’s finding and decision will be made available to any 

practice committee that considers the further allegation. 

 

This decision will be confirmed in writing. 

 

Than concludes this determination. 

 

 

 

 


