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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Meeting 

 
15 March 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 
Name of registrant:   David Walter Tomlinson 
  
NMC PIN:  80I4347E  
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 Mental Health Nursing 
 
Area of Registered Address: England 
  
Type of Case: Misconduct 
 
Panel Members: Wendy Yeadon (Chair, Lay member) 

Catherine Rice (Registrant member) 
Peter Wrench (Lay member) 

 
Legal Assessor: James Holdsworth  
 
Panel Secretary: Catherine Acevedo 
 
Order being reviewed:   Suspension Order (12 months) 
  
Outcome: Striking off order to come into effect at the end 

of 18 April 2019 in accordance with Article 30 
(1)  
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Service of Notice of Hearing 
The panel was informed at the start of this hearing that Mr Tomlinson was not in 

attendance. 

 

The panel was informed that the notice of this hearing was sent to Mr Tomlinson on 5 

February 2019 by recorded delivery and first class post to his registered address.  

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  
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Decision and reasons on review of the current order: 
The panel decided to impose a striking off order.  This order will come into effect at the 

end of 18 April 2019 in accordance with Article 30 (1) of the Nursing and Midwifery 

Order 2001 (as amended) (the Order).  

 

This is the first review of a suspension order originally imposed by a Fitness to Practise 

panel on 16 March 2019 for 12 months. The current order is due to expire at the end of 

18 April 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 
That you, whilst employed as an agency nurse with A24 Group: 

 

Between 1 April and 24 May 2017 whilst working at Havenmere Care Home: 

 

1) On one occasion or more, did not leave the door open when providing 

care to  Resident A; 

 

2) Entered Resident B’s room during a female staff only catheterisation 

process; 

 

3) On one occasion or more, made inappropriate comments to residents, 

more particularly, words to the effect of: 

 

(a) ‘Oh that’s it ‘Resident C’, roll over, very clever, on the floor again 

are we ‘Resident C’, very clever’; 

 

(b) ‘Put that belly away ‘Resident C’; 

 

4) On 23 May 2017, in relation to Resident D, inappropriately mirrored his 

behaviours whilst he was distressed, more particularly you: 
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(a) shook him; 

 

(b) barked in his face; 

 

5) On one occasion or more, you did not ensure safe administration of 

medications, more particularly you: 

 

(a) rushed Resident C to take his oral medication by pushing the 

medication into his mouth; 

 

(b) did not ensure that Residents C and E had swallowed their oral 

medication; 

 

On 15 to 16 May 2017, whilst working at the Valleys Care Home, you: 

 

6) Administered 5 mg of temazepam orally to Resident F who was ‘nil by 

mouth’; 

 

7) On the morning after this incident, you did not hand it over to the nurse 

coming on duty; 

 

AND, in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 

It should be noted that in order to preserve the anonymity of the resident’s 

their personal initials have been removed in accordance with Rule 28. 
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The original panel determined the following with regard to impairment: 

 

“Regarding insight, the panel considered that Mr Tomlinson accepted he walked 

into Resident B’s room while she was undergoing a female staff only procedure 

and stated in his reflective piece dated 24 April 2017 that he ‘…should have 

waited for the nurse to finish her procedure and should not have entered the 

room.’ He also fully accepts that he administered medication orally to Resident F 

when she was ‘nil by mouth’ and did not provide an adequate handover to Ms 3. 

In his reflective piece dated 19 May 2017 he stated ‘In future I will be more 

careful and I will ensure that everything is documented appropriately and handed 

over to the following shift. After the incident I should have completed an Incident 

form. I should have handed it over to the nurse the following morning.’ In 

response to the question ‘What have you learnt from this experience?’ Mr 

Tomlinson goes on to say ‘To always be focussed on the matter at hand. To not 

allow myself to be distracted. To ensure that I always carry out my duty of care.’ 

Having regard to Mr Tomlinson’s reflective pieces dated 24 April 2017 and 19 

May 2017 the panel is of the view that Mr Tomlinson has showed limited insight 

into his failings. 

 

Mr Tomlinson in his reflective note dated 24 April 2017 acknowledged ‘…that I 

worked far too many hours on the unit as dealing with constantly challenging 

behaviours was very draining for me and it did affect my health.I [sic] should 

have reduced my hours.’ Mr 1 and Ms 2 verified in their evidence that initially Mr 

Tomlinson had been a good nurse but they were concerned he was working too 

many hours and his performance deteriorated. 

 

Nevertheless, the panel noted that it does not have any direct response from Mr 

Tomlinson in relation to these proceedings. Mr Tomlinson has not produced a 

considered reflective piece demonstrating insight into the unacceptability of his 

actions in relation to all the charges or demonstrating any recognition of the 

impact of his behaviour on residents and staff.  
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In its consideration of whether Mr Tomlinson has remediated his practice the 

panel took into account that it also does not have before it any information 

regarding Mr Tomlinson’s practice since the concerns were raised and no up to 

date training certificates. It noted that Mr Tomlinson showed the beginnings of 

insight in his reflective piece dated 19 May 2017 but then proceeded to treat 

Resident D in a deplorable manner. The panel is therefore of the view that Mr 

Tomlinson has not remediated his practice. 

 

The panel is of the view that there is a risk of repetition. Mr Tomlinson has not 

engaged with the NMC and has clearly stated on 6 June 2017 during a telephone 

conversation that he wanted to be removed from the register and no longer 

wishes to practice as a nurse. Further, he stated that he will not take part in the 

NMC investigation, will not respond to any requests and will not appear before a 

panel. The panel noted that Mr Tomlinson appears to have no wish to remediate 

his practice. The panel therefore decided that a finding of impairment is 

necessary on the grounds of public protection.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, 

and to uphold/protect the wider public interest, which includes promoting and 

maintaining public confidence in the nursing and midwifery professions and 

upholding the proper professional standards for members of those professions. 

The charges found proved relate to Mr Tomlinson’s care of a number of 

vulnerable patients. Mr Tomlinson has demonstrated attitudinal issues and 

deplorable behaviour. This was a serious departure from the standard of 

behaviour that the public can reasonably expect of a registered nurse. The panel 

determined that, in this case, a finding of impairment on public interest grounds 

was required. 

 

Having regard to all of the above, the panel was satisfied that Mr Tomlinson’s 

fitness to practise is currently impaired.” 

 
The original panel determined the following with regard to sanction:  
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“The panel first considered whether to take no action but concluded that this 

would be inappropriate in view of the seriousness of the case. The panel decided 

that it would be neither proportionate nor in the public interest to take no further 

action. 

 

Next, in considering whether a caution order would be appropriate in the 

circumstances, the panel took into account the SG, which states that a caution 

order may be appropriate where ‘the case is at the lower end of the spectrum of 

impaired fitness to practise and the panel wishes to mark that the behaviour was 

unacceptable and must not happen again.’ The panel considered that Mr 

Tomlinson’s misconduct was not at the lower end of the spectrum and there was 

a risk of repetition. Accordingly it concluded that it would be neither proportionate 

nor in the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Mr 

Tomlinson’s registration would be a sufficient and appropriate response. The 

panel is mindful that any conditions imposed must be proportionate, measurable 

and workable. The panel took into account the SG. 
 

The panel is of the view that there are no practical or workable conditions that 

could be formulated, given the circumstances of this case. The panel determined 

that some of the misconduct identified in this case is capable of being addressed 

through retraining and supervision. However, the panel have no information in 

relation to Mr Tomlinson’s personal circumstances or employment. The panel are 

aware that a conditions of practice order is only workable if the registrant shows 

a willingness to improve their practice. The panel considered that if Mr Tomlinson 

had demonstrated insight and a commitment to remediating his practice, a 

conditions of practice order might be appropriate. However, in the absence of 

any indication that Mr Tomlinson is willing to engage in remediation, the panel 

concluded that the placing of conditions on his registration would not be workable 

and would not adequately address the seriousness of this case and would not 

protect the public or the public interest. 



8 
 

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel determined that, although there had been a clear 

breach of fundamental tenets of the profession, there are in Mr Tomlinson’s case 

mitigating circumstances. As such, the panel considered that, in Mr Tomlinson’s 

case, the misconduct was not fundamentally incompatible with remaining on the 

register. It considered that if Mr Tomlinson became ready to fully engage with the 

regulatory proceedings and demonstrate insight and willingness to substantially 

remediate, his failings could potentially be remedied and he could return to safe 

practice.  

 

The panel further considered whether a striking-off order would be proportionate 

in Mr Tomlinson’s case. It noted that there are elements of the SG that indicate a 

striking-off order may be appropriate. However, taking account of all the 

information before it, the panel concluded that it would be disproportionate. 

Although Mr Tomlinson has demonstrated that he has some attitudinal issues, 

the panel is of the view that these are not deep seated. Mr 1 and Ms 2 verified 

that Mr Tomlinson worked well at Havenmere and was well thought of among his 

colleagues prior to the incidents occurring and there have been no previous 

concerns raised in relation to his conduct as a nurse. Whilst the panel 

acknowledges that a suspension may have a punitive effect, it would be unduly 

punitive in Mr Tomlinson’s case to impose a striking off order at this stage. 

 

A suspension order fully protects the public and is a substantial sanction that 

upholds the public confidence. It is the least restrictive sanction while still 

upholding public confidence and protecting the public. Balancing all of these 

factors the panel has concluded that a suspension order would be the 

appropriate and proportionate sanction.  

 

The panel noted the hardship such an order will inevitably cause Mr Tomlinson 

as it will deprive him of the ability to work as a nurse. However this is outweighed 

by the public interest in this case. 
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The panel considered that this order is necessary to protect the public and to 

mark the importance of maintaining public confidence in the profession, and to 

send to the public and the profession a clear message about the standard of 

behaviour required of a registered nurse. 

 

The panel determined that a suspension order for a period of 12 months was 

appropriate in this case to mark the seriousness of the misconduct and to provide 

Mr Tomlinson with time to demonstrate greater insight and a willingness to 

remediate. 

 

At the end of the period of suspension, another panel will review the order. At the 

review hearing the panel may revoke the order, or it may confirm the order, or it 

may replace the order with another order. Any future panel may be assisted by 

evidence of:  

 

• Any retraining undertaken  

• Testimonials of good working practices in any employment 

• Reflective consideration about his behaviour and how this affects patients, 

staff and the reputation of the profession 

• Any evidence as to how he would ensure that such behaviour would not 

happen again.” 

 
Decision on current fitness to practise 
The panel has considered carefully whether Mr Tomlinson’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  

 

The panel has had regard to all of the documentation before it and accepted the advice 

of the legal assessor.   

 



10 
 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 
Regarding Mr Tomlinson’s insight, the panel noted that the last panel found that Mr 

Tomlinson had showed limited insight into his failings. At this hearing the panel heard 

no new information to suggest that Mr Tomlinson has developed any further insight. 

 

In its consideration of whether Mr Tomlinson has remedied his practice the panel noted 

that it also does not have before it any information regarding Mr Tomlinson’s practice 

since the concerns were raised and no up to date training certificates or reflective piece.  

 

The panel is of the view that, in the absence of any evidence of any insight or 

remediation, there is inevitably a risk of repetition.  

 

The panel noted the telephone note of a conversation between the NMC case officer 

and Mr Tomlinson, which was referred to by the panel at the substantive hearing. It 

noted that Mr Tomlinson had requested to be removed from the register and expressed 

a wish to no longer practise as a nurse. He further stated that he would not take part in 

the NMC investigation, would not respond to any requests, and would not appear before 

a panel. 

 

The panel noted that Mr Tomlinson appears to have no wish to remediate his practice 

and has not provided evidence of the following points suggested by the previous panel: 

 

• Any retraining undertaken  

• Testimonials of good working practices in any employment 

• Reflective consideration about his behaviour and how this affects patients, staff 

and the reputation of the profession 

• Any evidence as to how he would ensure that such behaviour would not happen 

again. 
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The panel therefore decided that a finding of impairment is still necessary on the 

grounds of public protection.  

 

The panel also considered the wider public interest which includes maintaining 

confidence in the nursing profession and upholding proper standards of conduct and 

performance. The panel determined that, in this case, a finding of continuing impairment 

on public interest grounds is required. 

 

For these reasons, the panel finds that Mr Tomlinson’s fitness to practise remains 

impaired.  

 
Determination on sanction 
Having found Mr Tomlinson’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 30 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction 

is not to be punitive, though any sanction imposed may have a punitive effect. 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the risk of repetition identified and seriousness of the case. The 

panel decided that it would be neither proportionate nor in the public interest to take no 

further action. 

The panel then considered whether to impose a caution but concluded that this would 

be inappropriate in view of the risk of repetition identified and seriousness of the case. 

The panel decided that it would be neither proportionate nor in the public interest to 

impose a caution order. Neither a caution order or taking no further action would restrict 

Mr Tomlinson’s practice in any way. 

The panel next considered whether placing conditions of practice on Mr Tomlinson’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable. The panel 

took into account the SG. 
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The panel is of the view that there are no practical or workable conditions that could be 

formulated, given the circumstances of this case. The panel determined that some of 

the misconduct identified in this case is capable of being addressed through retraining 

and supervision. However, the panel has no information in relation to Mr Tomlinson’s 

personal circumstances or employment. The panel is aware that a conditions of practice 

order is only workable if the registrant shows a willingness to improve their practice. The 

panel considered that if Mr Tomlinson had demonstrated insight and a commitment to 

remediating his practice, a conditions of practice order might be appropriate. However, 

in the absence of any indication that Mr Tomlinson is willing to engage in remediation, 

the panel concluded that the placing of conditions on his registration would not be 

workable and would not adequately address the seriousness of this case and would not 

protect the public or the public interest. 

 
The panel next considered imposing a further suspension order. The panel noted that 

Mr Tomlinson has not demonstrated any insight into his previous failings. The panel 

was of the view that no evidence had been adduced to show that Mr Tomlinson no 

longer posed a risk to the public. The panel determined that a further period of 

suspension would not serve any useful purpose in all of the circumstances, given his 

lack of engagement and his assertion that he no longer wished to be a nurse. The panel 

also noted the previous panel’s consideration with regard to sanction which stated: 

“The panel further considered whether a striking-off order would be proportionate 

in Mr Tomlinson’s case. It noted that there are elements of the SG that indicate a 

striking-off order may be appropriate. However, taking account of all the 

information before it, the panel concluded that it would be disproportionate. 

Although Mr Tomlinson has demonstrated that he has some attitudinal issues, 

the panel is of the view that these are not deep seated. Mr 1 and Ms 2 verified 

that Mr Tomlinson worked well at Havenmere and was well thought of among his 

colleagues prior to the incidents occurring and there have been no previous 

concerns raised in relation to his conduct as a nurse. Whilst the panel 

acknowledges that a suspension may have a punitive effect, it would be unduly 

punitive in Mr Tomlinson’s case to impose a striking off order at this stage.” 
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The panel determined that it the only sanction that would adequately protect the public 

and serve the public interest in these circumstances was a striking-off order. The panel 

was satisfied that this was now a proportionate sanction, given Mr Tomlinson’s failure to 

take the opportunity that he was given at the substantive hearing. 

This decision will be confirmed to Mr Tomlinson in writing. 

 

That concludes this determination. 

 

 

 


