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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
27 March 2019 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 
 

 

Name of registrant: Sunil Sarath Pathirana 
 
NMC PIN:  05I0874S 
 
Part(s) of the register: Registered Nurse – Sub part 1 
 Adult Nursing – September 2008 
 
Area of Registered Address: Scotland 
 
Type of Case: Lack of Competence  
 
Panel Members: Eileen Skinner (Chair, Lay member) 

Christine Somerville (Registrant member) 
Bill Matthews (Lay member) 

 
Legal Assessor: Marian Gilmore QC 
 
Panel Secretary: Elaine Stewart 
 
Mr Pathirana: Neither present nor represented  
 
Nursing and Midwifery Council: Represented by Samantha Forsyth, Case 

Presenter 
 
Order being reviewed: Conditions of Practice Order (2 months) 
  
Outcome: Striking Off Order to come into effect at the end 

of 9 April 2019 in accordance with Article 30 (1) 
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Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Mr Pathirana was not in 

attendance, nor was he represented in his absence. 

 

The panel was informed that the notice of this hearing was sent to Mr Pathirana on 25 

February 2019 by recorded delivery and first class post to his registered address. The 

panel noted that notice of this hearing was delivered to Mr Pathirana’s registered 

address on 26 February 2019.  

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Proceeding in absence 

 

The panel then considered proceeding in the absence of Mr Pathirana. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  

 

The panel considered all of the information before it, together with the submissions 

made by Ms Forsyth on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

Ms Forsyth told the panel that Mr Pathirana sent a letter to the NMC on 18 March 2019 

setting out his position and information for the panel to consider today. In this letter he 

did not state any reason for his non-attendance nor did he request an adjournment. Ms 

Forsyth invited the panel to find that Mr Pathirana had voluntarily absented himself and 

to proceed in his absence.  
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The panel noted the contents of the letter dated 18 March 2019 from Mr Pathirana and 

noted that no request for an adjournment had been made.  

 

Mr Pathirana had been sent notice of today’s hearing and the panel was satisfied that 

he was aware of today’s hearing. The panel determined that he has chosen voluntarily 

to absent himself. The panel had no reason to believe that an adjournment would result 

in Mr Pathirana’s attendance. Having weighed the interests of Mr Pathirana with those 

of the NMC and the public interest in an expeditious disposal of this hearing the panel 

determined to proceed in Mr Pathirana’s absence.   

 

Decision and reasons on review of the current order: 

 

The panel decided to impose a striking off order. This order will come into effect at the 

end of 9 April 2019 in accordance with Article 30 (1) of the Nursing and Midwifery Order 

2001 (as amended) (the Order).  

 

This is the sixth review of an order originally imposed by a panel of the Conduct and 

Competence Committee on 28 June 2012. This was originally a suspension order for a 

period of 12 months. The order was reviewed and extended for 12 months on 07 August 

2013. It was reviewed and replaced with a 12 month conditions of practice order on 01 

July 2014. That order was reviewed and extended for 24 months on 06 July 2015 and 

was reviewed and continued for a further 18 months on 29 June 2017. At the most 

recent review on 31 January 2019, the conditions of practice order was extended for a 

further 2 months. The current order expires on 9 April 2019. 

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 
“That you, whilst employed by NHS Greater Glasgow and Clyde (GGC) as a Band 5 

registered nurse at Gartnavel General Hospital, when undergoing a final 

assessment during the period 15 February 2010 to 09 April 2010, failed to 

demonstrate the standards of knowledge and skill required to practise without 
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supervision as a Band 5 nurse in that you did not achieve the requisite level in 

competency assessments in the following areas:  

 

1. (a) CPR; 

(b) … 

(c)  Temperature, pulse and respirations; 

(d)  Oxygen administration; 

(e) Demonstration of suction; 

(f) Fire evacuation procedures; 

(g)  Health and safety procedures and regulations; 

(h)  Documentation methods; 

(i) Use of the paging system; 

(j) Completing written patient documentation; 

(k) Communication skills; 

(l) Listening skills 

(m) Prioritising workload 

(n)  Arranging transport 

(o)  Specific care of patients undergoing interventional procedures” 

 

The fifth reviewing panel determined the following with regard to impairment: 

 

The panel considered whether your fitness to practise remains impaired. The 

panel considered that you have not complied with your conditions of practice 

order since the last review in 2017. The panel considered that there was no 

evidence of remediation, given that you have not yet completed a Return to 

Practice course. The panel determined that the failings identified by the original 

panel in 2012 and by the four subsequent reviewing panels, remain today and as 

such there remains a real risk to the public should you be allowed to return to 

unrestricted practice. The panel has little evidence before it in terms of insight. 

The panel therefore decided that a finding of continuing impairment is necessary 

on the grounds of public protection.  
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The panel has borne in mind that its primary function is to protect patients and 

the wider public interest which includes maintaining confidence in the nursing 

profession and upholding proper standards of conduct and performance. The 

panel determined that, in this case, a finding of continuing impairment on public 

interest grounds is required. 

 

The fifth reviewing panel determined the following with regard to sanction:  

 

The panel first considered whether to take no action but concluded that this 

would be inappropriate in view of the risk of repetition identified and seriousness 

of the case. The panel decided that it would be neither proportionate nor in the 

public interest to take no further action. 

The panel then considered whether to impose a caution but concluded that this 

would be inappropriate in view of the risk of repetition identified and seriousness 

of the case. The panel noted that the findings are not at the lower end of the 

spectrum of impaired fitness to practise. The panel decided that it would be 

neither proportionate nor in the public interest to impose a caution order. 

The panel next considered the continued imposition of a conditions of practice 

order. It noted that you have been subject to a succession of substantive orders 

since 2012. You have now had a conditions of practice order in place for four and 

a half years. The panel considered that you have not demonstrated any real 

evidence that you are willing to comply with the conditions of practice order. 

Further the panel considered that you have not demonstrated any serious intent 

or commitment to returning to nursing practice.  

However, the panel noted you said that you are unable, because of financial 

constraint, to give up a full time job in order to undertake a Return to Practice 

course, and it considered that your reluctance to do this was understandable. 

Further, the panel noted that you said you are awaiting your employer’s decision 

on whether you will be granted study leave in order to undertake a return to 

practice course, as part of your existing conditions.  
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The panel was of the view that a conditions of practice order remains workable 

and would be sufficient to protect patients despite your continued non-

compliance with the conditions imposed. However, the panel is in agreement with 

the previous reviewing panel which stated that “constantly renewing an order that 

a registrant is not complying with could not ultimately be regarded as being in the 

public interest or as being likely to sustain public confidence in the regulator”.  

This panel strongly considered imposing a striking-off order. However, the panel 

had regard to the fact that you are still engaging with the NMC. In addition you 

have recently made a request for study leave in order to facilitate your 

completing a Return to Practice course without needing to resign from your 

current role. You are currently awaiting a decision on this request. Under these 

circumstances the panel has determined that a short, two month continuation of 

the current conditions of practice order would give you sufficient opportunity to 

receive a decision on whether you will be granted study leave and to start making 

arrangements to complete a return to practice course. The panel therefore 

determined that, at this stage, the public interest does not yet outweigh your 

interests in this regard. 

This panel reiterated the previous panel’s advice to you and would remind you 

that if your intention to return to nursing is serious, then it is now urgent that you 

comply with the conditions of practice order and be able to evidence the steps 

you have taken towards compliance with this order.  

Accordingly, the panel determined, pursuant to Article 30(1) (c) of the Nursing 

and Midwifery Order 2001, to impose a continuation of the current conditions of 

practice order for a period of two months, which will come into effect on the 

expiry of the current order. The panel took into account the recent changes in 

NMC guidance regarding conditions involving Return to Practice courses. 

However, it considered that in the circumstances of your case and the date when 

the order was imposed, the existing condition 4 should remain unchanged. The 

following conditions, which the panel considered are appropriate and 

proportionate in this case, should be imposed for a further two months: 
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1. You must notify the NMC within 14 days of any nursing 

appointment (whether paid or unpaid) you accept within the UK or 

elsewhere, and provide the NMC with contact details of your 

employer. 

 

2. You must inform the NMC of any professional investigation started 

against you and any professional disciplinary proceedings taken 

against you within 7 days of you receiving notice of them. 

 

3.  a) You must within 7 days of accepting any post or employment 

requiring registration with the NMC, or any course of study 

connected with nursing or midwifery, provide the NMC with the 

name/contact details of the individual or organisation offering the 

post, employment or course of study.  

 

b) You must within 14 days of entering into any arrangements 

required by these conditions of practice provide the NMC with the 

name and contact details of the individual/organisation with whom 

you have entered into the arrangement. 

 

4. Before you return to practice you must successfully complete and 

pass an NMC-approved return to practice programme complying 

with the requirements set out below: 

 

(i) The length of the return to practice programme shall be a 

minimum of 14 weeks; and 

 

(ii) The length of the practice element of the course shall be a 

minimum of 450 hours; 

 

(iii) The areas that the programme should focus on should include:  
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(a) Vital signs monitoring; 

 

(b) Recognition and appropriate management of the 

deteriorating patient including the use of an appropriate 

early warning score; 

 

(c) Indicators for and the management of oxygen 

administration; 

 

(d) Indicators for and the management of suction; 

 

(e) Your ability to identify the importance of why registered 

nurses assess, plan, implement and evaluate care in order 

to deliver safe, appropriate and efficient care and your 

ability to fully compete the required documentation in line 

with NMC standards of record keeping; 

 

(f) Your ability to communicate effectively; 

 

(g) Your ability to effectively prioritise your workload; 

 

5. Upon successful completion of the return to practice course and 

when you are working as a registered nurse you must meet with 

your line manager, mentor or supervisor (or their nominated deputy) 

to develop a personal development plan.  Thereafter, you must 

meet up at least every 4 weeks to discuss the standard of your 

performance and your progress towards achieving the aims set out 

in your personal development plan. 

 

6. At any time that you are employed or otherwise providing nursing 

services, you must place yourself and remain under the supervision 

of a workplace line manager, mentor or supervisor nominated by 

your employer, such supervision to consist of: 



9 
 

 

Working at all times under the direct observation of a registered 

nurse of band 6 or above until such a time as you are signed off as 

competent by your workplace line manager, mentor or supervisor. 

 

7.  You must forward to the NMC a copy of your up to date personal 

development plan 14 days prior to the next review of this order.  

 

8. You must send a report from your line manager, mentor or 

supervisor (or their nominated deputy) setting out the standard of 

your performance and your progress towards achieving the aims 

set out in your Personal Development Plan to the NMC 14 days 

before any review hearing or meeting. 

 

9. You must allow the NMC to exchange, as necessary, information 

about the standard of your performance and your progress towards 

achieving the aims set out in your personal development plan with 

your line manager, mentor or supervisor (or their nominated deputy) 

and any other person who is or will be involved in your retraining 

and supervision with any employer, prospective employer, and at 

any educational establishment. 

 

10. You must immediately inform the following parties that you are 

subject to a conditions of practice order under the NMC’s fitness to 

practise procedures, and disclose the conditions listed at (1) to (9) 

above, to them: 

 

a.    Any organisation or person employing, contracting with, or 

using you to undertake nursing or work 

 

b.   Any agency you are registered with or apply to be registered 

with (at the time of application) 
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c.   Any prospective employer (at the time of application) 

 

d. Any educational establishment at which you are undertaking a 

course of study connected with nursing or midwifery, or any 

such establishment to which you apply to take such a course (at 

the time of application)” 

 

 

Decision on current fitness to practise 

 

The panel has considered carefully whether Mr Pathirana’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  

 

The panel has had regard to all of the documentation before it, including Mr Pathirana’s 

written submissions. It has taken account of the submissions made by Ms Forsyth on 

behalf of the NMC.  

 

Ms Forsyth took the panel through the history of Mr Pathirana’s case. She told the panel 

that the position has not changed since 2014. She reminded the panel of a previous 

panel’s decision in 2017 to impose a condition of practice order. She stated that, whilst 

a conditions of practice order remained workable and proportionate at that time,  that 

panel was mindful that “constantly renewing an order that a registrant is not complying 

with, could not ultimately be regarded as being in the public interest or as being likely to 

sustain public confidence in the regulator”. Ms Forsyth submitted that Mr Pathirana has 

failed to comply with the conditions of practice order at any point. She told the panel 

that, at the last review, Mr Pathirana stated that he was awaiting a response from his 

manager regarding a period of study leave to allow him to complete a Return to Nursing 

Practice course. She told the panel that this request was refused by his employer 5 

February 2019. Ms Forsyth submitted that Mr Pathirana appears to have no intention to 
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undertake a Return to Nursing Practice course at this time, and she further submitted 

that he does not appear to have actually applied to complete such a course at any point.  

 

Ms Forsyth reminded the panel that previous panels had been very clear that there was 

an urgency for Mr Pathirana to comply with the order. She submitted that a period of 18 

months was given to undertake the Return to Nursing Practice course and this has not 

been completed. Ms Forsyth reminded the panel that Mr Pathirana has not practised 

since 2010 and that in this nine year period, his insight has not developed and he has 

not provided evidence of remediation. Ms Forsyth submitted that there is no change in 

Mr Pathirana’s circumstances and that his fitness to practice remains impaired. Ms 

Forsyth reminded the panel that all sanction options, including a striking-off order, were 

now available to it.  

 

The panel heard and accepted the advice of the legal assessor.   

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Mr Pathirana’s fitness to practise remains impaired. The 

panel considered that he has not complied with the conditions of practice orders since 

their first imposition in July 2014.  

 

The panel considered the failings in Mr Pathirana’s practice to be wide ranging and 

serious. Despite the lengthy period since the substantive order was imposed, no 

evidence of any remediation has been provided and Mr Pathirana has not yet 

completed a Return to Practice course. The panel determined that the failings identified 

by the original panel in 2012, and by the four subsequent reviewing panels, remain 

today. In these circumstances, there remains a real risk to the public should Mr 

Pathirana be allowed to return to unrestricted practice. The panel has little evidence 

before it in terms of insight. The panel therefore decided that a finding of continuing 

impairment is necessary on the grounds of public protection. 
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The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance. The panel considered that 

Mr Pathirana has been out of nursing practice for considerably longer than he ever 

practiced as a registered nurse. Given the extended period of time with no efforts 

towards remediation, the panel decided that a finding of continuing impairment on public 

interest grounds is also required as continually renewing an order without any evidence 

of a nurse’s compliance is not in the public interest.  

 

For these reasons, the panel finds that Mr Pathirana’s fitness to practise remains 

impaired.  

 

Determination on sanction 

 

Having found Mr Pathirana’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 29 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance and has borne in mind that the purpose of a sanction is not 

to be punitive, though any sanction imposed may have a punitive effect. 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the risk of repetition identified and seriousness of the case. The 

panel decided that it would be neither proportionate nor in the public interest to take no 

further action as no restriction would be placed on his practice. 

The panel then considered whether to impose a caution but concluded that this would 

be inappropriate in view of the risk of repetition identified and seriousness of the case. 

The panel noted that the findings are not at the lower end of the spectrum of impaired 

fitness to practise. The panel decided that it would be neither proportionate nor in the 

public interest to impose a caution order as no restriction would be placed on his 

practice. 

The panel considered continuing or varying the current conditions of practice order. The 

panel noted that Mr Pathirana has been subject to conditions of practice since July 2014 

and has shown no evidence of compliance with the order. Mr Pathirana has not 
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practised as a Registered Nurse since 2010 and has not completed a Return to Nursing 

Practice course. Therefore, any conditions of practice order would not be workable and 

would serve no useful purpose.  

 

The panel next considered imposing a suspension order. The panel noted that Mr 

Pathirana has previously been subject to a suspension order for 2 years but made no 

efforts to remedy his failings or address the attitudinal concerns identified during that 

period. The panel considered that Mr Pathirana has been given sufficient time to 

address his failings and develop his insight but has not done so. Although Mr Pathirana 

has requested that his order be continued, he has not provided evidence of remorse for 

his misconduct, any remedial steps taken or of further insight into his failings.  

In these circumstances the panel determined that a period of suspension would not 

serve any useful purpose. The panel determined that it was necessary to take action to 

prevent Mr Pathirana from practising in the future and concluded that the only sanction 

that would adequately protect the public and serve the public interest was a striking-off 

order. The panel therefore directs the registrar to strike Mr Pathirana’s name off the 

register.  

In accordance with Article 30 (1) of the Nursing and Midwifery Order 2001 this striking 

off order will come into effect upon the expiry of the existing conditions of practice order, 

namely at the end of 9 April 2019. 

 

This decision will be confirmed to Mr Pathirana in writing. 

 

That concludes this determination. 

 

 

 


