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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

6 – 15 March 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, E20 1EJ 
 
 
Name of registrant: Ndileka Nojozi 
 
NMC PIN:  03B1114O 
 
Part(s) of the register: Registered Nurse – Sub part 1 

RN3: Mental Health nurse (27 February 
2003) 

 
Area of Registered Address: England  
 
Type of Case: Misconduct  
 
Panel Members: Gail Mortimer (Chair, Lay member) 

Alice Clarke (Registrant member) 
Richard Bayly (Lay member) 

 
Legal Assessor: James Holdsworth 
 
Panel Secretary: Zainab Mohamed 
 
Ms Nojozi: Present and represented by Conell 

Loggenberg from Day 4 
 
Nursing and Midwifery Council: Represented by Ruth-Ann Cathcart, Case 

Presenter 
 
Facts proved: 4, 6 and 12 
 
Facts proved by admission: 1, 2 in its entirety, 3 in its entirety, 5, 7 in 

its entirety, 8, 9, 10, 11, 13, and 14 
 
Facts not proved: 15, 16 and 17 
 
Fitness to practise: Impaired 
 
Sanction: Striking-off order 
 
Interim Order: Interim suspension order – 18 months  
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Charges 

 

That you a registered nurse while working with Lifestyle (Abbey Care) Limited 
Archery – Bower, located at Abbey Care Village, Scorton, Richmond, North 
Yorkshire, DL10 6EB: 
 

1. On 25 October 2016 contrary to Condition 1 of the Interim Conditions of 
Practice Order imposed on 4 March 2016 and then varied on 8 June 
2016 and again on 9 September 2016 were working a shift when not 
under the supervision of a line manager, mentor or supervisor 
nominated by your employer who was physically present on the 
premises. (Proved by way of admission) 

 
2. On 25 October 2016, contrary to Condition 2 of the Interim Conditions of 

Practice Order referred to in Charge 1 above administered medication  
i. whilst not under the direct supervision of a registered nurse; and/or 

(Proved by way of admission) 
ii. without first having been assessed as competent to do so. (Proved by 

way of admission) 
 

3. On 2 November 2016, contrary to Condition 2 of the Interim Conditions of 
Practice Order referred to in Charge 1 above administered medication  

i. whilst not under the direct supervision of a registered nurse; and/or 
(Proved by way of admission) 

ii. without first having been assessed as competent to do so. (Proved by 
way of admission) 

 
4. On or around 6-7 October 2016 worked a shift of up to 26 hours. (found 

proved) 
 

5. On or around 8-9 October 2016 worked a shift of up to 20 hours duration. 
(Proved by way of admission) 

 
6. Sought to mislead the CQC inspector regarding the extent to which you were 

supervised between 0600hours and 0800hours on 25 October 2016. (found 
proved) 

 
7. In relation to Service User J who was admitted to the home on 30 September 

2016 with a prescription for 70 Zomorph tablets: 
 

a) On or around 1 October 2016 did not administer and/or correctly record 
the administration of Zomorph. (Proved by way of admission) 

b) On or around 2 October 2016 did not administer and/or correctly record 
the administration of Zomorph. (Proved by way of admission) 

c) On 14 October 2016 did not administer and/or correctly record the 
administration of Zomorph.  (Proved by way of admission) 

d) On 15 October 2016 did not administer and/or correctly record the 
administration of Zomorph. (Proved by way of admission) 
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e) On 20 October 2016 did not administer in accordance with the 
prescription and/or correctly record the administration of Zomorph. 
(Proved by way of admission) 

f) On 21 October 2016 did not administer as per the prescription and/or 
correctly record the administration in that the MAR sheet shows three 
tablets were given twice a day while the Controlled Drug book stated 
two tablets were given twice that day.  (Proved by way of admission) 

g) On 23 October 2016 did not administer as per the prescription and/or 
correctly record the administration in that the MAR sheet shows 
Zomorph was given twice a day while the Controlled Drug Book states 
three times a day. (Proved by way of admission) 

 
That you a registered nurse while working with Roman Wharf Nursing Home, Lincoln 
(the ‘Home’) on 26 October 2016: 
 

8. Contrary to Condition 1 of the Interim Conditions of Practice Order imposed 
on 4 March 2016 and then varied on 8 June 2016 and again on 9 September 
2016 were working a shift as a registered nurse when not under the 
supervision of a line manager, mentor or supervisor nominated by your 
employer who was a registered nurse and physically present on the premises. 
(Proved by way of admission) 

 
9. Contrary to Condition 2 of the Interim Conditions of Practice Order referred to 

in Charge 1 above administered medication  
i. whilst not under the direct supervision of a registered nurse; (Proved 

by way of admission) and/or  
ii. without first having been assessed as competent to do so. (Proved by 

way of admission) 
 
10. Contrary to Condition 7(c) of the Interim Conditions of Practice order referred 

to in Charge 1 above, failed to inform the manager in charge of the home that 
you were subject to a conditions of practice order.  (Proved by way of 
admission) 

 
11. Left a box containing syringes and/or dispensing pots filled with various 

medications unattended. (Proved by way of admission) 
 
12. Left the medication trolley unsecured and/or unattended on at least one 

occasion. (found proved) 
 

13. Left an insulin injector on top of the medication trolley unattended. (Proved by 
way of admission) 

 
14.  Failed to administer anti-seizure medication to Resident A. (Proved by way 

of admission) 
 

15. Did not know what to do when Resident A suffered a seizure. (found not 
proved) 
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16. Did not communicate effectively with emergency services following Resident 
A’s seizure. (found not proved) 

 
17. Left more than one of the Resident’s MAR charts lying around the home.  

(found not proved) 
 
AND in light of your actions above your fitness to practice is impaired by reason of 
your misconduct  
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Background 

 

On 4 March 2016, you were made the subject of an interim conditions of practice 

order (ICOPO), which amongst other things stipulated that when providing nursing 

services, you were required to be under the indirect supervision of a line manager, 

mentor or supervisor in the form of a registered nurse and that you should not 

administer medication other than under the direct supervision of a registered nurse 

until assessed as competent to do so. 

On 8 June 2016, the conditions were varied but their essence remained the same. 

Prior to the next review on 9 September 2016, you provided the NMC with some 

evidence of having successfully completed a competence test in the administration 

of medication. However, the Investigating Committee panel sitting on 9 September 

2016, was not satisfied with that evidence and the two conditions referred to above 

remained in place. 

On 26 October 2016, you were employed via an agency (Liberty Care) to perform a 

shift at Roman Wharf Nursing Home in Lincoln. During the shift concerns arose 

about your standard of care including your medicines management and the 

management of a resident suffering a seizure. Furthermore, following the referral to 

the NMC it became apparent that you had failed to disclose the ICOPO to the Home 

Manager and that you had administered medication and worked unsupervised which 

was in breach of the ICOPO.   

The NMC received a second referral from the Care Quality Commission on 18 

November 2016 which arose following an unannounced inspection by the CQC on 

25 October 2016 to Lifestyle (Abbey Care) Limited Archery Bower at Abbey Care 

Village (“Abbey Care”).  Inspectors found that your work there did not comply with 

the ICOPO in that you were working night shifts and administering medication 

unsupervised. It is alleged that you sought to mislead one of the CQC inspectors, Ms 

1, as to the extent of your supervision.  

You stated that Abbey Care was fully aware of your interim conditions of practice 

order and that you had been assured by them that the necessary supervision would 

be put in place to ensure compliance with the ICOPO. 
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Concerns were also raised that when working at Abbey Care you had worked 

excessive hours on 6 – 7 October 2016 which you acknowledged when giving 

evidence. Similar concerns were raised in relation to 8 – 9 October 2016 as you had 

signed every MAR chart entry for 8 October 2016 and the morning medication for 9 

October 2016.  Moreover, a review of MAR charts and the Controlled Drug book 

showed medication administration errors perpetrated by you. 
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Application to hear evidence by video link  

 

Ms Cathcart, on behalf of the NMC, made an application under Rule 31 of the NMC 

Fitness to Practise Rules 2004, to hear the evidence of Ms 2 via video-link as she 

was based in Cyprus and submitted that it would be disproportionate for the NMC to 

arrange travel and accommodation for her to attend this hearing. She submitted that 

Ms 2 was willing to give evidence via a video-link and that the NMC has made 

arrangements to accommodate this subject to the panel’s decision. 

Ms Cathcart also made an application to hear the evidence of Mr 3 via video-link. 

She informed the panel that Mr 3 was unable to travel to London and attend the 

hearing due to work commitments but that he was willing to participate and give 

evidence via video-link. She also informed the panel that Mr 3’s evidence was 

relevant as he was the Support Manager at Abbey Care and had conducted a 

medication assessment with you in July 2016.  

Ms Cathcart made a third application to hear the evidence of Mr 6, who previously 

worked as a Care Assistant at Roman Wharf, via video-link. She submitted that Mr 

6’s evidence is relevant in that he speaks directly to charges 11 and 17. Ms Cathcart 

informed the panel that Mr 6 now resides in Germany. As with Ms 2, she submitted 

that it would be disproportionate for the NMC to arrange travel and accommodation 

for Mr 6 to attend the hearing today when arrangements can be made for him to give 

evidence via video-link. 

Ms Cathcart referred the panel to the case Polanski v Conde Nast Publications Ltd 

(HL) [2005] UKHL 10; [2005] 1 WLR 637; [2005] 1 All ER 945; [2005] EMLR 287 and 

in particular, the following paragraph: 

“43. it is important to recall that although evidence given in court is still often 

the best as well as  the  normal  way  of  giving  oral  evidence,  in  view  of  

technological developments,  evidence  by  video  link  is  both  an  efficient  

and  an effective  way  of  providing  oral  evidence  both  in  chief  and  in  

cross examination. Eady J’s  experience  led  him  “to  believe  that  there  is  

in most cases very little, if any, actual disadvantage or prejudice to either side  

when  that  means  is  adopted”  and  that  “my  experience  is  that  the 
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process of cross examination takes place as naturally and freely as when a  

witness  is  present  in  the  courtroom.” 

 

 You did not object to the evidence of Ms 2, Mr 3 and Mr 6 to be heard via video-link. 

The panel accepted the advice of the legal assessor. 

 

The panel had regard to all the submissions and documentation provided to it. 

The panel noted the reasons why all three witnesses could not attend the 

substantive hearing to give evidence and was satisfied that the explanations 

provided were reasonable. The panel also accepted that the evidence of all three 

witnesses were relevant to the charges and would be of some assistance to both the 

NMC and yourself. 

With regard to whether it would be fair to allow the witnesses to give evidence via 

video-link, the panel considered that it would be able to observe the witnesses while 

they gave evidence and assess the quality of their evidence.  

The panel noted that you had no objections to any of the three witnesses giving 

evidence via video link. The panel also noted that you would also have the 

opportunity to cross-examine the witnesses via video-link. It therefore concluded that 

it would be fair and appropriate to hear the evidence of Ms 2, Mr 3 and Mr 6 via 

video-link. 

Accordingly, the panel granted the application. 
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Application to admit evidence 

 
Ms Cathcart, on behalf of the NMC, made an application for the witness statement of 

Mr 7, an NMC Case Preparation Manager, to be admitted in evidence. She informed 

the panel the statement did not contain any contentious matters and simply outlined 

the timeline and provided a factual background regarding the interim orders that 

were imposed and the hearings that took place.  

You informed the panel that there was no objection to the witness statement of Mr 7 

being admitted in evidence. 

The panel heard and accepted the advice of the legal assessor. 

The panel considered fairness to the NMC as well as to you. In all the circumstances 

and in particular, given that you did not object to the application, the panel decided 

that it was both relevant and fair to admit Mr 7’s evidence. 

 

Application to recall witnesses  

Mr Loggenberg appeared for the first time in order to represent you on the fourth day 

of this hearing, prior to the last NMC witness giving evidence. He made an 

application for the previous two witnesses, Mrs 4 and Mr 5, to be recalled on the 

basis that he wished to cross-examine and challenge their evidence. He informed 

the panel of your personal circumstances and that you previously were not in a 

position to obtain legal representation. He explained that he had only met you on 

Day 3 of the hearing and had offered to assist you. Mr Loggenberg asked for the two 

previous witnesses to be recalled so that he could cross-examine them and advance 

your case properly. He submitted that it was not an unreasonable request and that it 

may assist the panel in understanding your position. 

Ms Cathcart opposed the application and stated that it was not the NMC’s intention 

to recall these witnesses. She submitted that you had been fully aware of these 

proceedings for quite some time and that you had made no attempt to seek 

representation prior to this or to seek an adjournment to secure such representation. 

Ms Cathcart further submitted that the availability of these witnesses was not known 

nor was it known whether they would be willing to attend in any event. 
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The panel accepted the advice of the legal assessor who advised the panel that it 

did have the discretionary power under Rule 22(5) to require these witnesses to re-

attend.  

The panel considered the application carefully, taking into account all the relevant 

factors and fairness to all parties, including the public interest in the expeditious 

disposal of the case. It noted that when the witnesses gave evidence they were 

challenged by you and the panel was also able to test the evidence by asking 

questions it considered to be necessary. It would therefore not be unfair to refuse the 

application. 

The panel also took into account the extreme inconvenience that would be caused to 

these witnesses who had already taken time off work and travelled long distances to 

give evidence and had now returned home. 

Finally, the panel was of the view that, to take the steps requested by Mr 

Loggenberg would, in all likelihood, cause considerable delay and result in this 

hearing not being completed in the allotted timeframe. The panel was aware of the 

considerable length of time that has elapsed since the date of the allegations and 

determined that any further delay would not be in the public interest, which requires 

the expeditious disposal of cases.  

Accordingly, the panel rejected the application. 
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Decision on the findings on facts and reasons 

 
In reaching its decisions on the facts, the panel considered all the evidence 

presented in this case together with the submissions made by Ms Cathcart, on 

behalf of the NMC and those made by Mr Loggenberg on your behalf. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests with the NMC, and that the 

standard of proof is the civil standard, namely the balance of probabilities. This 

means that the facts will be proved if the panel was satisfied that it was more likely 

than not that the incidents occurred as alleged. 

 

The panel heard oral evidence from six witnesses called on behalf of the NMC, who 

at the time of these events were employed at in the following capacity:  

 

Mrs 1, employed by CQC as an Inspector  

Ms 2, Registered Nurse and Deputy Manager at Lifestyle (Abbey Care) Limited 

Archery Bower 

Mr 3, Support Manager at Lifestyle (Abbey Care) Limited Archery Bower 

Mrs 4, Registered Manager of Roman Wharf, St Luke’s and Harvest House Nursing 

Homes 

Mr 5, Director of Carecall Limited which owns Roman Wharf, St Luke’s and Harvest 

House Nursing Homes 

Mr 6, Cara Assistant at Roman Wharf Nursing Home  

 

The panel found Mrs 1 to be a credible and reliable witness. It found that she was 

clear and precise when giving her evidence. She gave a detailed recollection of the 

events surrounding the CQC inspection and declined to comment on areas which 

were outside of her expertise. The panel found Ms 1 to be open and honest and 

admitted when she could not remember certain details.  
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With regard to Ms 2, the panel did not find her to be a credible witness. She was 

evasive in her answers and appeared to have selective memory loss. The panel 

found her to be an unreliable witness as her explanations lacked credibility. The 

panel therefore placed little weight on her evidence. Ms 2 did however make positive 

observations about your caring nature and your popularity with the residents. 

 

The panel found that Mr 3 did his best to assist the panel, although his evidence was 

of limited assistance due to the limited scope of his involvement. However, it 

considered that the answers he did give were honest and credible. 

 

The panel found Mrs 4 to be a credible witness. She was clear and consistent in her 

evidence and presented it evidence in a fair and measured manner. The panel also 

noted that Mrs 4 openly acknowledged her limited knowledge of medical matters and 

would not comment on areas outside of her expertise. 

 

With regard to Mr 5, the panel found him to be an honest and credible witness. 

However, the passage of time had affected the details of his recollection of some of 

the events. He admitted when he was unsure about certain matters. The panel did 

find that some of his answers were subjective and as an accountant, his opinions on 

medical matters could not be relied upon which he accepted. 

 

The panel found that Mr 6 was an honest and credible witness who did his best to 

assist the panel. He admitted he was not sure about certain details and 

acknowledged that his recollection of the events had faded with time, which led to a 

few inconsistencies in his evidence. 

 

The panel considered that, in giving your evidence, you were generally calm and 

measured. You did however appear to be confused and defensive at times. The 

panel found that as the cross-examination went on, you became more open and 

made further admissions. You were straightforward and generally consistent in your 

answers and explanations. However, the panel found that you were not wholly frank 

in your account of your dealings with the CQC Inspector, Ms 1, in relation to 
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supervision. The panel considered that this was in all probability a panic reaction at 

the time to the prospect of you being found to have breached your ICOPO. 

 

After consulting with your representative and prior to giving evidence, you admitted 

the facts in relation to charge 1, 2 in its entirety, 3 in its entirety, 5, 7 in its entirety, 8, 

9, 10, 11, 13, and 14. The panel therefore found those charges proved by way of 

your admissions. 

 

The panel went on to consider the remaining charges and made the following 

findings: 

 

Charge 4 

4. On or around 6-7 October 2016 worked a shift of up to 26 hours.  
 

This charge is found proved. 

 

In reaching this decision, the panel took into account all the written and oral 

evidence. 

The panel noted that during cross-examination, you accepted that from the 

documentation it would appear that you worked a shift of up to 26 hours. The MAR 

chart indicated that you had administered all the medication on 6 October 2016 

beginning at 8am and then continued doing so until 8am on 7 October 2016. The 

panel also had sight of the staff rota which showed that on 6 October 2016, you had 

signed in at 17:00 and signed out at 08:00 on 7 October 2016. 

Accordingly, the panel found this charge proved. 

 

Charge 6  

6. Sought to mislead the CQC inspector regarding the extent to which you were 

supervised between 0600hours and 0800hours on 25 October 2016. 

 

This charge is found proved. 
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In reaching this decision, the panel took into account all the written and oral 

evidence. 

The panel heard evidence from Ms 1, who attended the premises on 25 October 

2016 to carry out an unannounced CQC inspection. Ms 1 did not know you and had 

no cause for concern on first speaking with you as she was unaware of the 

conditions on your registration that were then in place.  

Ms 1 gave evidence that she was first told by you that another nurse, Ms 2, was 

upstairs asleep. Ms 1 stated that she asked you where the nurse could be found but 

you were unable to say where she was. Ms 1 stated in her oral evidence that you 

both walked around the home but were unable to locate Ms 2. You then told Ms 1 

that Ms 2 must have gone home to get changed. 

Ms 1 stated that when Ms 2 arrived at the home, which was at approximately 8am on 

25 October 2016, she was asked whether she had slept at the home. In her 

evidence, Ms 1 said that Ms 2 looked perplexed and replied that she had slept at her 

own home. 

When Ms 1 was asked by the panel whether she thought that she had been misled 

by you, Ms 1 stated that she felt that she had. 

You told the panel that you believed that Ms 2 was upstairs sleeping and you stated 

that it was not your intention to mislead the CQC but accepted that it could be 

viewed as that.  

 

The panel noted that you had previously been told that in order to comply with your 

ICOPO, a member of staff would be sleeping upstairs on your night shifts. However, 

on this particular occasion, it was clear that there was no other nurse at the home, 

either on duty or asleep upstairs and this was confirmed by the care assistants when 

asked by Ms 1. The panel considered it to be implausible that you, as the nurse in 

charge, would not have been aware of Ms 2’s whereabouts or have believed that she 

had been asleep upstairs when in fact she had not been. 

 

The panel accepted the evidence of Ms 1 and found that it was more likely than not 

that you sought to mislead her regarding the extent to which you were supervised 
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between 06:00hours (when the CQC inspection began) and 08:00 hours (when Ms 2 

arrived at the home) on 25 October 2016. 

 

Accordingly, the panel found this charge proved. 

 

Charge 12 

 

12. Left the medication trolley unsecured and/or unattended on at least one 

occasion. 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account all written and oral evidence. 

The panel noted that Mr 5 stated as follows in his witness statement: 

“14. I also learned that the nurse had been leaving the medication trolley 

insecure [sic] and unattended when she was performing the medication 

rounds creating a risk and danger to the residents of access to 

medication they should not have had access to.” 

In his oral evidence, Mr 5 also stated that when he highlighted that the medication 

trolley was unsecured and had been unattended to, he told you not to do it again and 

that you stated that you would lock it in the future. 

You told the panel that you did not leave the trolley unsecured. You did however 

admit to charge 13, which was that you left an insulin injector on top of the 

medication trolley unattended. 

The panel accepted the evidence of Mr 5 that you had left the medication trolley 

unsecured and by virtue of you own admission of charge 13, the panel found that 

you had left the medication trolley unattended on at least one occasion. 

Accordingly, the panel found this charge proved. 

 

Charge 15  

15. Did not know what to do when Resident A suffered a seizure.  
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This charge is found NOT proved. 

 

In reaching this decision, the panel took into account all written and oral evidence. 

 

The panel noted that the only evidence produced by the NMC to support this charge 

was that of Mr 5 who stated that he got the impression that you were not aware of 

how to deal with seizures in comparison to other nurses. 

However, the panel considered that your evidence in relation to this charge was 

clear and consistent. The panel accepted your evidence that you took the 

appropriate measures when Resident A, who had a medical history of seizures, 

suffered a seizure. You explained how you tilted the resident’s head on the side to 

support her airway, checked her pulse rate, took her blood pressure and checked the 

rate of her breathing. The panel also heard evidence that you continued to carry out 

observations until the seizure had passed and the resident was comfortable. The 

panel also noted that Mr 5 had no medical experience. 

In light of the above considerations, the panel noted that the burden of proof rests 

upon the NMC at the fact finding stage and concluded that the NMC had not proved 

this charge to the requisite standard. 

Accordingly, the panel found this charge not proved. 

 

Charge 16 

16. Did not communicate effectively with emergency services following Resident 

A’s seizure.  

 

This charge is found NOT proved. 

 

In reaching this decision, the panel took into account all written and oral evidence. 

Mr 5 stated that you appeared to be struggling when you were communicating with 

the emergency services as you were unable to read the notes correctly and were 

unaware of the address of the home.   
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You accepted that you received help from Mr 5. The panel considered that it would 

be reasonable in these circumstances for you to delegate responsibilities, such as 

communicating basic information to emergency services, to Mr 5 as you had been 

physically attending to the resident during the call. The panel considered that as an 

agency nurse on a first shift at the home, it would not be unreasonable for you to be 

unaware of the address of the home and similar information and to request Mr 5 to 

relay this information. 

From the evidence it heard the panel was satisfied that appropriate information had 

been given by your delegation and that you had in fact communicated effectively with 

the emergency services.  

Accordingly, the panel found this charge not proved. 

 

Charge 17 

  
17. Left more than one of the Resident’s MAR charts lying around the home.   

 
 

This charge is found NOT proved. 

 

In reaching this decision, the panel took into account all written and oral evidence. 

You informed the panel that residents’ folders containing MAR charts accidentally fell 

from the medication trolley and that after you had gathered them up you placed them 

on a table. You stated that you knew they needed sorting out and Mrs 4 offered to 

assist as she was more familiar with the residents’ folders. 

The panel noted0 that there was no evidence that you deliberately left MAR charts 

lying around the home. With regard to the one MAR chart that was found in a 

resident’s bedroom, there was no evidence that you were responsible for this. 

In light of the above considerations, the panel noted that the burden of proof rests 

upon the NMC at the fact finding stage and concluded that the NMC had not proved 

this charge to the requisite standard. 

Accordingly, the panel found this charge not proved. 
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Determination on misconduct and impairment 

 
Having announced its finding on all the facts, the panel went on to consider, whether 

the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired. The NMC has defined fitness to practise as a 

registrant’s suitability to remain on the register unrestricted.  

 

The panel gave careful consideration to the written submissions of Ms Cathcart on 

behalf of the NMC and those made by Mr Loggenberg, on your behalf.  

 

The panel heard and accepted the advice of the legal assessor. 

 
The panel was referred to the case of Roylance v GMC (no. 2) [2000] 1 AC 311 

which defines misconduct as “a word of general effect involving some act or 

omission which falls short of what would be proper in the circumstances. The 

standard of propriety may often be found by reference to the rules and standards 

ordinarily required to be followed by a medical practitioner in the particular 

circumstances.” 

 
Further, in determining past and current impairment, the panel was referred to the 

cases of Cheatle v General Medical Council [2009] EWHC 645), Council for the 

Regulation of Health Care Professionals v (1) General Medical Council (2) Biswas 

[2006] EWHC 464 (Admin), Meadow v GMC [2006] EWCA Civ 1390, Zygmunt v 

GMC [2008] EWHC 2643, Council for Healthcare Regulatory Excellence v (1) 

Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin) and Cohen and 

GMC [2008] EWHC 581 (Admin). 

 
The panel adopted a two stage process in its consideration as advised. Firstly, the 

panel must determine whether the facts found proved amount to misconduct. 

Secondly, the panel must then decide whether, in all the circumstances, your fitness 

to practise is currently impaired as a result of that misconduct. 
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Decision on misconduct 
 
When determining whether the facts found proved amount to misconduct the panel 

had regard to The Code: Professional standards of practice and behaviour for nurses 

and midwives 2015 (“the Code”), which was the version in force at the time of the 

incidents. 

 
The panel, in reaching its decision, had regard to the public interest and accepted 

that there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 
The panel determined that your actions in charges 1, 2, 3, 8, 9 and 10 breached the 

Code as follows: 

 

8.5  work with colleagues to preserve the safety of those receiving care  

 

8.6  share information to identify and reduce risk 

 

23.3  tell any employers you work for if you have had your practice restricted 

or had any other conditions imposed on you by us or any other relevant 

body 

 

The panel determined that your actions in charges 4 and 5 breached the Code as 

follows: 

  

13.4  take account of your own personal safety as well as the safety of 

people in your care 

 

16.1 raise and, if necessary, escalate any concerns you may have about 

patient or public safety, or the level of care people are receiving in your 

workplace or any other healthcare setting and use the channels 

available to you in line with our guidance and your local working 

practices 

 

16.2  raise your concerns immediately if you are being asked to practise 

beyond your role, experience and training 
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19.1  take measures to reduce as far as possible, the likelihood of mistakes, 

near misses, harm and the effect of harm if it takes place 

 

The panel determined that your actions in charge 6 breached the Code as follows: 

  

20.1  keep to and uphold the standards and values set out in the Code 

 

 20.2  act with honesty and integrity at all times 

 

The panel determined that your actions in charges 7, 11, 12, 13 and 14 breached the 

Code as follows: 

 

10.1  complete all records at the time or as soon as possible after an event, 

recording if the notes are written some time after the event 

 

10.3  complete all records accurately and without any falsification, taking 

immediate and appropriate action if you become aware that someone 

has not kept to these requirements 

 

13.3  ask for help from a suitably qualified and experienced healthcare 

professional to carry out any action or procedure that is beyond the 

limits of your competence 

 

18.2  keep to appropriate guidelines when giving advice on using controlled 

drugs and recording the prescribing, supply, dispensing or 

administration of controlled drugs 

 

18.4  take all steps to keep medicines stored securely 

 

The panel recognised that breaches of the Code do not automatically result in a 

finding of misconduct. The panel considered all the circumstances and whether the 

facts found proved fell well below the standards expected of a registered nurse. 

 

With regard to your conduct in charges 1, 2, 3, 8, 9 and 10, which you admitted, the 

panel considered that you had repeatedly breached the ICOPO that was imposed by 

an Investigating Committee Panel to safeguard and protect the public after having 
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assessed that you were posing a risk of harm to patients. The panel noted that you 

had made an assumption that the agency would inform the homes you were 

allocated to but it considered that you should have been aware of your duties as a 

registered nurse and that you should have taken full responsibility for ensuring 

compliance with the ICOPO at all times. The panel found that you had breached the 

conditions on multiple occasions, even after you had called the NMC on 5 October 

2016 with your line manager to clarify the meaning and detail of the conditions that 

were then in place. The panel determined that these were serious departures from 

the standards expected of a registered nurse.  

 

In relation to charges 4 and 5, which involved working excessive hours, the panel 

heard evidence that best working practice was of an eight hour shift but that a 12 

hour shift would be acceptable. The CQC’s concern was whether a nurse could 

practise safely over such long periods of time or whether exhaustion would set in 

and ultimately leave the residents vulnerable to mistakes and consequently their 

safety put at risk. The panel noted that you stated you had worked those extra hours 

to assist the home as it was short-staffed and that in your opinion you were acting in 

the best interest of the residents. However, the panel considered that you took no 

steps to escalate or raise the issue of staffing with an outside body. Further, by 

working up to 20 hours on one shift and up to 26 hours on another, you had in fact 

put both the residents and yourself at risk of harm.  

 

The panel considered your conduct in charge 6 was wholly unacceptable in that you 

sought to mislead the CQC Inspector regarding the extent to which you were 

supervised.  

 

In relation to charges 7 and 14, the panel considered your failures to be a serious 

departure of the standards expected of a registered nurse. Service users expect 

nurses to administer medication accurately and record it correctly. They rely on 

nurses to ensure they receive the medication they require and not to be put at risk by 

failures to administer that medication correctly. 

 

The panel also found your actions in charges 11, 12 and 13 to be a serious 

departure of the standards expected of a registered nurse in that you left medication, 
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syringes and an insulin injector unattended where they could have been accessed by 

vulnerable residents, some of whom had dementia and learning disabilities.  

 
The panel concluded that your actions and omissions had the potential to put 

residents at a real risk of harm and fell significantly short of the conduct and 

standards expected of a registered nurse. It determined that your actions in all of the 

charges, viewed both individually and cumulatively, were serious enough to amount 

to misconduct. 

 

Decision and reasons on impairment  

 
The panel recognised that a finding of misconduct does not automatically result in a 

finding of impairment. The panel next went on to decide whether your fitness to 

practise is currently impaired by reason of your misconduct.  

 
The panel was mindful of its overriding duty to protect the public and to act in the 

wider public interest. 

 
Nurses occupy a position of privilege and trust in society and are expected at all 

times to be professional. Patients and their families must be able to trust nurses with 

their care and the care of their loved ones. To justify that trust, nurses must act with 

integrity. They must make sure that their conduct at all times justifies both their 

patients’ and the public’s trust in the profession.  

 
In determining whether your fitness to practise is currently impaired the panel 

considered the judgment of Mrs Justice Cox in the case of Grant. In paragraph 74, 

she said: 

74. In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of 

the public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  
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Mrs Justice Cox went on to approve the following questions when considering 

current impairment, in Paragraph 76: 

  “Do our findings of fact in respect of the doctor’s misconduct, deficient 

professional performance, adverse health, conviction, caution or 

determination show that his/her fitness to practise is impaired in the sense 

that s/he: 

a. has in the past acted and/or is liable in the future to act so as to put a 

patient or patients at unwarranted risk of harm; and/or 

b. has in the past brought and/or is liable in the future to bring the medical 

profession into disrepute; and/or 

c. has in the past breached and/or is liable in the future to breach one of 

the fundamental tenets of the medical profession; and/or 

d. has in the past acted dishonestly and/or is liable to act dishonestly in 

the future.”   

The panel first considered the issue of past impairment. It had careful regard to its 

findings of fact and the matters set out above. Whilst the panel concluded that your 

actions had not resulted in actual harm, it concluded that your misconduct had in the 

past: 

 Put residents at unwarranted risk of harm;  

 Brought the profession into disrepute; 

 Breached fundamental tenets of the nursing profession as set out in the Code 

above; and,  

 Involved an act of dishonesty in that you sought to mislead the CQC. 

 
Consequently, all four limbs of the Grant test were engaged.  

 

The panel had no doubt that at the time these events occurred your fitness to 

practise was impaired by reason of your misconduct.  

 



24 

 

The panel next considered whether your fitness to practise is currently impaired and 

whether you are liable to repeat your misconduct. The panel had careful regard to 

the issues of insight, remediation, remorse, your past history and current practice. 

 
The panel considered the three questions identified by Silber J, in the case of 

Cohen, namely whether the misconduct is easily remediable, whether it has been 

remedied and whether it is highly unlikely to be repeated.  

 
The panel noted your engagement with the NMC proceedings as well as your 

admissions, during the proceedings, to charges 1, 2 in its entirety, 3 in its entirety, 5, 

7 in its entirety, 8, 9, 10, 11, 13, and 14. It took into account your oral evidence and 

your reflective piece. You also provided the panel with a number of certificates of 

online training courses you have undertaken in Safe Administration of Medicines, 

Safeguarding of Vulnerable Adults, Record-Keeping and Health & Safety. 

With regard to your insight, the panel considered that while your reflective piece 

shows some remorse for your actions, it does not demonstrate that you fully 

understand the impact your actions could have had on the residents. Further, whilst 

the panel considered that there is a beginning of a realisation that you must accept 

and take full responsibility for your actions, the panel was not satisfied that you have 

demonstrated full insight into your misconduct and the serious implications it could 

have had on the nursing profession and the NMC as the regulator. The panel 

therefore determined that you had limited insight into your misconduct.  

With regard to remediation, the areas of concern in this case are wide-ranging and 

included: breaches and non-compliance of an ICOPO, working excessive hours, an 

act of dishonesty, failures in medicines administration and record-keeping and 

leaving an unsecured medication trolley and medication unattended. The panel 

noted the training certificates you have provided which were all completed on 14 

March 2019 and relate to online courses. It considered that while the topics are of 

some relevance to the charges found proved, at best they show a willingness to 

retrain as opposed to evidence that the misconduct had been fully remedied. 

Further, due to its residual concerns regarding your insight, the panel was not 

satisfied that you had demonstrated that you have fully remedied your misconduct. 
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The panel has considered your failings in context and has had full regard to the 

issues of insight, remediation and your past history. Whilst you have asserted that 

you would not repeat such conduct, given the panel’s concerns regarding your 

insight and in the absence of evidence of full remediation, the panel determined that 

there is a real risk of repetition and that you were liable to place those in your care at 

risk of harm in the future. 

 

The panel then went on to ask itself whether the need to uphold proper professional 

standards and public confidence in the profession would be undermined if a finding 

of impairment of fitness to practise were not made in the circumstances of this case.  

 

The panel considered that these were serious charges which included an act of 

dishonesty. Honesty and integrity are the bedrock of the nursing profession and your 

actions breached fundamental tenets of the profession. The panel determined that 

not only did you breach an order that was put in place by your regulator for the 

protection of the public, you committed further acts of misconduct which put the 

public at a real risk of harm. In such a case, the panel considered that public 

confidence in the profession and in the regulatory process would be undermined if 

there were no finding of impairment. It therefore considered that a finding of 

impairment was also required on the grounds of the wider public interest in declaring 

and upholding proper professional standards and maintaining public confidence in 

the profession and the regulatory process.  

 

Accordingly, the panel has determined your fitness to practise is currently impaired 

by reason of your misconduct on both public protection and public interest grounds. 
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Decision on sanction  

 

Having considered what, if any, sanction is appropriate in this case, the panel has 

decided to impose a striking-off order. The effect of this order is that your name will 

be removed from the register. You will not be able to apply for restoration until a 

period of five years has elapsed. 

 
In reaching this decision the panel has had regard to all the evidence that has been 

presented in this case together with the submissions of Ms Cathcart, on behalf of the 

NMC and Mr Loggenberg on your behalf.  

The panel heard and accepted the advice of the legal assessor.  

The panel has borne in mind that any sanction imposed must be appropriate and 

proportionate, and, although not intended to be punitive in its effect, may have such 

consequences. The panel has had careful regard to the Sanctions Guidance. It is for 

the panel to exercise its own independent judgment having had the opportunity to 

see and hear from you and assess all the evidence. The panel was mindful of its 

duty to protect the public interest. This includes: the protection of patients and 

others; maintenance of public confidence in the profession and in the regulatory 

body; and, declaring and upholding proper standards of conduct and performance. 

The public interest includes a nurse’s return to safe and effective practice if 

appropriate and achievable. 

 
The panel first considered the aggravating and mitigating factors in your case.  

 

The panel determined that the aggravating factors are: 

 The seriousness of your misconduct which included: breaches and non-

compliance of an ICOPO, working excessive hours, an act of dishonesty, 

failures in medicines administration and record-keeping and leaving an 

unsecured medication trolley and medication unattended. 

 There were repeated breaches of an order that was put in place by your 

regulator for the protection of the public and you committed further acts of 

misconduct which put the public at a real risk of harm. 

 You have demonstrated limited insight.  
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 You have not fully remedied your misconduct.  

 There is a real risk of repetition of the misconduct of the kind found proved. 

 

The panel determined that the mitigating factors are:  

 You have engaged with the NMC proceedings and made admissions to a 

number of the charges found proved. 

 You have demonstrated the beginning of a realisation that you must accept 

and take full responsibility for your actions. 

 You have provided the panel with a reflective piece and certificates for online 

training courses you have successfully completed. 

 There were external factors such as issues with the management of Abbey 

Care Home and Liberty Care agency, who failed to provide you with the 

necessary support. 

 Your commitment to nursing, having had a long career spanning over 30 

years. 

 You were highly regarded by the residents in your care. 

 

The panel bore in mind the aggravating and mitigating factors identified above when 

considering the appropriate sanction in this case. 

When considering what, if any, sanction to impose, the panel had regard to the 

Sanctions Guidance. In particular, the section where it deals with ‘Cases involving 

dishonesty’. This case involves an instance of dishonesty, in that you sought to 

mislead the CQC Inspector regarding the extent to which you were supervised 

between 0600 hours and 0800 hours on 25 October 2016. In accordance with the 

Sanctions Guidance, the panel has conducted a careful assessment of your 

dishonest conduct. As previously determined, the panel found that this was a panic 

reaction on your part, a one-off opportunistic spontaneous action, rather than a pre-

meditated systematic or longstanding deception. It therefore considered that your 

dishonesty was at the lower end of the spectrum. 

Having assessed the level of your dishonesty in accordance with the Sanctions 

Guidance, the panel went on to consider which sanction was most appropriate.  

The panel was referred to the case of Professional Standards Authority v (1) The 
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General Pharmaceutical Council (2) Lynne Sidoh Onwughalu [2014] EWHC 2521 

(Admin), which stated as follows: 

“37. …. Legal advice was not a prerequisite to this Respondent's awareness 

of the seriousness of her misconduct; and her lack of insight, as the Panel 

found, was not due to any innocent misunderstanding that needed to be 

explained. What was needed was for her to demonstrate unambiguously that 

she accepted the facts of the offences, on the basis of which she had pleaded 

guilty; that she fully understood the seriousness of her actions; and that she 

had properly reflected upon them and upon her future conduct.” 

The panel took the view that your misconduct had the potential to put residents at a 

real risk of harm and fell significantly short of the conduct and standards expected of 

a registered nurse. The panel concluded that there was a real risk of repetition of the 

misconduct of the kind found proved. As such, it was the panel’s duty to protect the 

public from the risk of harm and to declare and uphold proper standards of conduct, 

so as to maintain public confidence in the profession.  

 

The panel first considered whether to take no action but decided that this would be 

inappropriate in view of the seriousness of your misconduct nor would it maintain 

public confidence in the profession, the NMC as its regulator or uphold proper 

standards.  

The panel went on to consider whether a caution order would be an appropriate 

response. The panel considered that a caution order would be insufficient to mark 

the seriousness and unacceptability of your misconduct. It would not satisfy the 

wider public interest in declaring and upholding proper professional standards and 

maintaining public confidence in the profession and the regulatory process. The 

panel therefore determined that a caution order would not be an appropriate and 

proportionate sanction in this case.  

The panel next considered whether placing conditions of practice on your registration 

would be a sufficient and appropriate response. The panel took into account the 

submissions made by Mr Loggenberg, inviting it to consider imposing strict 

conditions and that such an order would be sufficient to protect the public. The panel 

noted that the issues raised by this case do not solely relate to clinical failings but 
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also relate to your conduct and behaviour. The panel noted that although there is no 

evidence of a harmful deep-seated personality, there does appear to be an 

attitudinal concern in that you had repeatedly breached an ICOPO even after you 

had called the NMC to clarify the meaning and details of that order. Further, although 

you have expressed a willingness to comply with conditions, given your history with 

your non-compliance with conditions, the panel was not confident that you would 

comply with any conditions imposed. In any event, the panel did not consider that 

conditions of practice were appropriate to address the conduct and the underlying 

attitudinal concerns identified. Neither would it be possible to formulate practical or 

workable conditions that could address the serious wide-ranging nature of the 

misconduct in this case. Further, the seriousness of the misconduct was such that a 

conditions of practice order would be insufficient to protect the public interest. 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction and had regard to the relevant sections of the Sanction 

Guidance. 

The panel has taken full account of the effects of any order imposed on you. 

 

The panel noted your engagement and admissions, during these proceedings, to the 

charges found proved. It also took into account your expressed commitment to 

nursing and that you have had a long career spanning over 30 years. However, the 

panel found that your misconduct was serious and wide-ranging. This was not a 

single-incident of misconduct, you had repeatedly breached an ICOPO that was put 

in place to safeguard and protect the public. Further, you worked excessive hours, 

made failures in medicines administration and record-keeping and left an unsecured 

medication trolley and medication unattended. The panel also found that you had 

acted dishonestly in that you sought to mislead a CQC inspector who had attended 

to perform a statutory inspection of the home. 

 

The panel found that you have expressed some remorse and that you have begun 

developing some insight, albeit at a late stage, into your misconduct and have 

started to accept some responsibility for your actions. However, the panel was not 

satisfied that you had demonstrated full insight into your misconduct. Nor was it 

satisfied that you had fully remedied your misconduct, despite the limited efforts you 
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had made. In these circumstances the panel found that there was a real risk of harm 

to the public and that such conduct had the potential to damage public confidence in 

the profession and the NMC as the regulator. 

The nature of the conduct to which the charges relate was serious and in the panel’s 

view, fundamentally incompatible with the expectation that a reasonable member of 

the public would have of the standards expected of a registered nurse. 

In these circumstances, the panel has determined that, notwithstanding the 

mitigating factors, a suspension order would not be a sufficient, appropriate or 

proportionate sanction.  

 

The panel was thus left with the sanction of a striking-off order. In respect of the 

Sanctions Guidance, it concluded that all of the following paragraphs are applicable 

in the particular circumstances of this case: 

 Do the regulatory concerns about the nurse or midwife raise fundamental 

questions about their professionalism? 

 Can public confidence in nurses and midwives be maintained if the nurse or 

midwife is not removed from the register? 

 Is striking-off the only sanction which will be sufficient to protect patients, 

members of the public, or maintain professional standards? 

The panel considered that your actions and omissions were significant departures 

from the standards expected of a registered nurse and that such serious breaches of 

the fundamental tenets of the profession were incompatible with you remaining on 

the register.  

 

The panel acknowledged the adverse professional, financial and personal impact the 

loss of your registration will inevitably have on you. However, the panel is satisfied 

that the public interest in your removal from the register far outweighs your interests 

in this matter.  

 

The panel was of the view that in light of the very serious nature of your misconduct, 

and in the absence of evidence of full insight, remorse and remediation, to allow you 

to continue practising would undermine public confidence in the profession and in 
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the NMC as a regulatory body. Members of the public would be dismayed if a 

registered nurse with such serious and wide-ranging concerns were to be allowed to 

remain on the register. 

 

This order will mark the importance of maintaining public confidence in the 

profession, and will send to the public and the profession a clear message about the 

standard of behaviour required of a registered nurse. 

 

Balancing all of these factors and having taken into account all the evidence put 

before it, the panel determined that the only appropriate and proportionate sanction 

is that of a striking-off order. This is the only sanction that will adequately protect the 

public interest and maintain public confidence in the profession. 

 

The panel has determined to make a striking-off order in this case. 
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Decision on interim order and reasons 

The panel has considered the submission made by Ms Cathcart that an interim order 

should be made on the grounds that it is necessary for the protection of the public 

and is otherwise in the public interest. She submitted that an interim suspension 

order of a period of 18 months should be imposed to be consistent with the panel’s 

findings and to allow for any potential appeal period. 

 

Mr Loggenberg was neutral on the matter and made no positive submissions. 

 

The panel accepted the advice of the legal assessor.  

 

The panel had regard to the seriousness of the facts found proved and the reasons 

set out in its decision for the substantive order in reaching the decision to impose an 

interim order. The panel was satisfied that an interim order was necessary for the 

protection of the public and is otherwise in the public interest. To do otherwise would 

be inconsistent with its earlier findings. The panel decided to impose an interim 

suspension order for the same reasons it imposed the substantive order. The panel 

did not consider that an interim conditions of practice order was appropriate in this 

case for the same reasons as given in the determination on sanction. 

 

The period of this interim suspension order is for 18 months to allow for the 

possibility of an appeal to be made and determined. If no appeal is made then the 

interim order will be replaced by the striking-off order 28 days after you are sent the 

decision of this hearing in writing. 

 

That concludes this determination. 

 

This decision will be confirmed to you in writing. 

 


