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Nursing and Midwifery Council 

Fitness to Practise Committee 

 

Substantive Hearing 

4 March 2019 to 8 March 2019 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 
 

Name of registrant: Mrs Chanda Ndhlovu 
 
NMC PIN:  11I1764S 
 
Part(s) of the register: Registered Nurse – Sub Part 3 
 RNMH – Mental Health – November 2014 
 
Area of Registered Address: Scotland 
 
Type of Case: Misconduct 
 
Panel Members: Helen Potts (Chair, Lay member) 

Lorna Taylor (Registrant member) 
Richardo Childs (Lay member) 

 
Legal Assessor: Michael Bell 
 
Panel Secretary: Elaine Stewart 
 
Mrs Ndhlovu: Neither present nor represented in absence  
 
Nursing and Midwifery Council: Represented by Helen Guest, Case Presenter 
  
Facts proved: Charge 1 in its entirety,  

Charge 2 a, b, c, d, e, and f, 
Charge 3, 
Charge 4 a and b. 

 
Facts not proved: Charge 2 e (with regard to 1 d only), 
 Charge 4 c.  
 
Fitness to practise: Impaired 
 
Sanction: Striking Off order 
 
Interim Order: Interim Suspension Order (18 Months) 
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Details of charge: 

 

That you, a registered nurse: 

 

1) In relation to obtaining employment at Deansfield Nursing Home: 

 

a) stated in your application form that you had left Larchwood Care Home in April 

2017 because you were looking for progression in your career 

b) stated in interview that you were not the subject of an investigation by your 

professional body 

c) stated in interview that you had never been the subject of a disciplinary process 

d) stated in interview that you had no outstanding issues with your PIN that may 

affect your employment with BUPA 

 

2) And your actions in relation to 1) a), b), c) and d) were dishonest in that: 

 

a) You had been dismissed from your previous employment at Broomfield Court 

Care Home in April 2017 

b) You were aware at the relevant time that you had been referred to the NMC  

c) You had been the subject of a disciplinary process at Broomfield Court Care 

Home 

d) Were aware at the relevant time that your fitness to practise had been called into 

question in that disciplinary proceedings had been held and that a referral to the 

NMC had been made 

e) You knew that your statement/s specified in charge 1) a), b), c) and d) were 

incorrect 

f) You intended your statements to mislead a prospective employer into believing 

that your fitness to practise had not been called in to question 
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3) You failed to inform your employer when working at Deansfield Nursing Home that 

you had received confirmation that the NMC was investigating your fitness to 

practise, in a timely manner. 

 

4) In relation to Resident A on 25 June 2017: 

 

a) You left liquid paracetamol and Ensure (a food supplement) unattended in 

Resident A’s room 

b) You failed to call a doctor and/or failed to escalate the situation when you had 

been unable to take Resident A’s observations 

c) You failed to call a doctor and/or failed to escalate the situation when you were 

unable to administer rescue medication to Resident A 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.  

 
 



 4 

Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Mrs Ndhlovu was not in 

attendance and that written notice of this hearing had been sent to Mrs Ndhlovu’s 

registered address by recorded delivery and by first class post on 22 January 2019. The 

recorded delivery notice of this hearing was returned to the NMC as it was not collected 

from the Royal Mail delivery office.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Mrs 

Ndhlovu’s right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in her absence.  

 

Ms Guest submitted the NMC had complied with the requirements of Rules 11 and 34 of 

the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (“the 

Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Mrs Ndhlovu 

had been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34. It noted that the rules do not require delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Mrs Ndhlovu. 

  

The panel had regard to Rule 21 (2), which states: 

 



 5 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 

(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Ms Guest invited the panel to continue in the absence of Mrs Ndhlovu on the basis that 

she had voluntarily absented herself. Ms Guest submitted that Mrs Ndhlovu has been in 

regular contact with the NMC by email, letter and telephone. Mrs Ndhlovu indicated in 

her correspondence, received 24 January 2019, that she did not wish to attend and was 

‘quite happy for the hearing to go ahead without me’. Further, Ms Guest submitted that 

Mrs Ndhlovu has made submissions in writing for the panel’s consideration. She has not 

requested an adjournment, and there was no reason to believe that an adjournment 

would secure her attendance on some future occasion.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of R. v Jones (Anthony William), 

(No.2) [2002] UKHL 5 and GMC v Adeogba [2016] EWCA Civ 162. 

 

The panel decided to proceed in the absence of Mrs Ndhlovu. In reaching this decision, 

the panel has considered the submissions of the case presenter, and the advice of the 
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legal assessor.  It has had regard to the overall interests of justice and fairness to all 

parties. It noted that: 

 no application for an adjournment has been made by Mrs Ndhlovu and there is 

no reason to suppose that adjourning would secure her attendance at some 

future date;  

 Mrs Ndhlovu has indicated in her most recent correspondence of 24 January 

2019 that she will not be attending and is content for the hearing to proceed in 

her absence.   

 one witness has attended today to give live evidence, others are due to attend;  

 not proceeding may inconvenience the witnesses, their employer(s) and, for 

those involved in clinical practice, the individuals who need their professional 

services; 

 the charges relate to events that occurred in 2017 and further delay may have an 

adverse effect on the ability of witnesses accurately to recall events; 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Mrs Ndhlovu in proceeding in her absence. Although the 

evidence upon which the NMC relies has been sent to her at her registered address, 

she will not be able to challenge the evidence relied upon by the NMC at this hearing 

and will not be able to give evidence on her own behalf. However, in the panel’s 

judgment, this can be mitigated. 

 

The panel noted that Mrs Ndhlovu had provided various responses to the NMC that 

gave an indication of her position with regard to the allegations. Further, the panel can 

make allowance for the fact that the NMC’s evidence will not be tested by cross 

examination and, of its own volition, can explore any inconsistencies which it identifies 

in the evidence. Furthermore, the limited disadvantage is the consequence of Mrs 

Ndhlovu’s decision to absent herself from the hearing, waive her rights to attend and/or 

be represented and to not provide evidence on her own behalf.    
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In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Mrs Ndhlovu. The panel will draw no 

adverse inference from Mrs Ndhlovu’s absence in its findings of fact. 

 

 

Background 

 

Mrs Ndhlovu first joined the NMC Register in 2011 and completed her mental health 

training in 2014. Mrs Ndhlovu was employed by Larchwood Care at Broomfield Court 

Care Home (Broomfield) in August 2015. She was dismissed from Broomfield on 19 

April 2017 and a referral was made to the NMC. The charges in this case relate to Mrs 

Ndhlovu’s employment at Deansfield Nursing Home (Deansfield). It is alleged that in her 

application and interview for her position at Deansfield on 24 April 2017, Mrs Ndhlovu 

failed to mention that she had been the subject of a disciplinary process resulting in her 

dismissal from Broomfield or that she had been referred to the NMC. 

 

Mrs Ndhlovu’s first day of employment with BUPA at Deansfield was 22 May 2017. 

Deansfield provides care to around 50 residents over two floors. Mrs Ndhlovu was 

employed as a Staff Nurse and was the only nurse in charge of a unit of around 25 

residents living with dementia. She was usually assisted by at least one senior carer 

and 3 care assistants. It is alleged that Mrs Ndhlovu, having been informed by her 

previous employer on 19 April 2017 that she would be referred to the NMC, and having 

received notification of the referral from the NMC by 9 May 2017, did not inform her 

employer of the referral until 12 June 2017.  

 

Allegations were made regarding Mrs Ndhlovu’s clinical practice on 25 June 2017. 

Resident A, a frail elderly resident with a history of epilepsy, was found by her niece, Ms 

6, to be pale, cold to the touch, eyes glazed and unresponsive upon her arrival at the 

Deansfield around 1.30pm. It is alleged that when Mrs Ndhlovu attended the resident, at 

the request of the family, she was unable to take observations. It is alleged that she 

failed to escalate the concerns about Resident A’s presentation when she was unable to 
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complete observations or to administer rescue medication. Resident A was admitted to 

hospital by ambulance later that day. It is also alleged that Mrs Ndhlovu left medication 

prescribed to Resident A unattended in medicine pots in Resident A’s room.  

 

Mrs Ndhlovu’s employment was terminated on 7 July 2017, when it was deemed she 

had not successfully completed her probationary period.  

 

 

Decision and reasons on application pursuant to Rule 31 

 

The panel heard an application made by Ms Guest under Rule 31 of the Rules to allow 

the written statements of Ms 1 and Ms 2 into evidence. Ms 1 and Ms 2 were not present 

at this hearing and were not called to give live evidence at this hearing. 

 

Ms Guest submitted that Ms 1 and Ms 2 were not witnesses to the factual charges in 

this case, however, their statements gave information about the disciplinary process 

and Mrs Ndhlovu’s dismissal from Broomfield Court. Ms Guest told the panel that Ms 1 

was the Home Manager at Broomfield Court Care Home and Ms 2 was the Regional 

Manager for Larchwood Care and both were involved in the disciplinary process.  

 

In the preparation of this hearing, the NMC had indicated to Mrs Ndhlovu in the case 

management form that it was intended that these witness statements be read into 

evidence, without the need for the witnesses to attend the hearing. Mrs Ndhlovu signed 

the case management form on 22 December 2018 indicating that she did not object to 

this course of action. On this basis, Ms Guest submitted that there was no lack of 

fairness to Mrs Ndhlovu in allowing Ms 1 and Ms 2’s written statements into evidence.  

  

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it would be admissible in civil proceedings. 
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The legal assessor also referred the panel to the case of Thornycroft v NMC [2014] 

EWHC 1565 (Admin).  

 

The panel gave serious consideration to the application in regard to the statements of 

Ms 1 and Ms 2. The panel noted that Ms 1 and Ms 2’s statements had been prepared in 

anticipation of being used in these proceedings and each contained the paragraph, 

‘This statement … is true to the best of my information, knowledge and belief’, and were 

signed by them. 

 

On the basis of the information before it, the panel concluded that the evidence of Ms 1 

and Ms 2 was relevant; it therefore went on to consider if it would be fair to admit their 

statements. The panel noted that the evidence of Ms 1 and Ms 2 was not the sole and 

decisive evidence in respect of the issues before it, that Mrs Ndhlovu had been made 

aware that the NMC would seek to have the statements read in and that she had not 

objected to this.  

 

The panel accepted the position of both parties and determined that the statements of 

Ms 1 and Ms 2 could be admitted into evidence and would be given the appropriate 

weight during its assessment of all of the evidence in this case.   

 

 

Decision and reasons on second application pursuant to Rule 31 

 

The panel heard a second application made by Ms Guest under Rule 31 of the Rules to 

allow the written statement of Mr 3 into evidence. Mr 3 was not present and had not 

been called to give live evidence at this hearing. 

 

Ms Guest submitted that Mr 3 was an NMC employee who provided factual evidence on 

NMC processes and documentation.   
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In the preparation of this hearing, the NMC had indicated to Mrs Ndhlovu in the case 

management form that it was intended that Mr 3’s statement would be read into 

evidence, without the need for him to attend the hearing. Mrs Ndhlovu signed the case 

management form on 22 December 2018 and indicated in this form that she had no 

objection to Mr 3’s evidence being read. On this basis, Ms Guest submitted that there 

was no lack of fairness to Mrs Ndhlovu in allowing Mr 3’s written statement into 

evidence.  

  

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it would be admissible in civil proceedings. 

The legal assessor also referred the panel to the case of Thornycroft v NMC [2014] 

EWHC 1565 (Admin).  

 

The panel gave the application in regard to Mr 3’s statement serious consideration. The 

panel noted that Mr 3’s statement had been prepared in anticipation of being used in 

these proceedings and contained the paragraph ‘This statement … is true to the best of 

my information, knowledge and belief’ and was signed by him. 

 

On the basis of the information before it, the panel concluded that the evidence of Mr 3 

was relevant; it therefore went on to consider if it would be fair to admit his statement. 

The panel noted that the evidence of Mr 3 was not the sole and decisive evidence in 

respect of the issues before it, that Mrs Ndhlovu had been made aware that the NMC 

would seek to have the statement read in, and that she had not objected to this.  

 

The panel noted Mrs Ndhlovu made no objection to the NMC request to have the 

statement read into evidence. The panel accepted the position of both parties and 

determined that the statement of Mr 3 could be admitted into evidence and would be 

given the appropriate weight during its assessment of all of the evidence in this case.   
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Application under Rule 31 to allow evidence by Video Conferencing (Go To 

Meeting) 

 

Ms Guest made an application under Rule 31 of the Rules for the evidence of Ms 8 to 

be heard remotely via Go to Meeting (GTM), rather than in person. 

 

Ms Guest submitted that Ms 8 would be able to give video evidence in this case 

however, due to a health condition which was set out in writing and independently 

verified, she is unable to attend the hearing. Ms Guest told that panel that this would still 

allow opportunity for Ms 8 to be asked questions and her demeanour be considered. Ms 

Guest told the panel that an email had been sent to Mrs Ndhlovu on 26 February 2019 

inviting her to make any objections to Ms 8 giving evidence in this way, and no 

response had been provided. Ms Guest told the panel that Ms 8 was a witness to the 

events of Charge 4 and as such her evidence was relevant.  

 

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included Rule 31 which provides 

that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range of forms 

and circumstances, whether or not it is admissible in civil proceedings.  

 

The panel was of the view that Ms 8’s evidence is relevant and that there are good and 

cogent reasons for her non-attendance at this hearing.  

 

The panel therefore went onto consider the issue of fairness.  

 

The panel was mindful that a witness should generally attend a hearing and give 

evidence in person. This allows a panel to assess a witness’s demeanour. Whilst not 

without its limits, the panel determined that video evidence still permits the panel to 

assess the witness’s demeanour and any restriction on the assessment of the witness’s 
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evidence should not be substantial and could be reflected in the weight that the panel 

might attach to it.  

 

The panel noted that Mrs Ndhlovu had, in her case management form, indicated that 

she disagreed with the contents of Ms 8’s statement but indicated she did not require 

Ms 8 to attend the hearing. The panel further noted that Mrs Ndhlovu had not 

responded to the email of 27 February 2019 regarding Ms 8’s attendance via video link 

and had made no objection to video evidence being heard. The panel therefore 

concluded that Mrs Ndhlovu would not be prejudiced by Ms 8 giving video evidence. 

The panel also considered the public interest in the expeditious disposal of this case. It 

is satisfied that granting this application is both fair and proportionate in all the 

circumstances.  

 

The panel therefore grants this application. 

 

 

Decision and reasons on third application pursuant to Rule 31 

 

During Ms Guest’s initial submissions, the panel made a request to have sight of 

documentation which was referred to in the witness statement of Ms 2. The panel 

adjourned to allow time for Ms Guest to obtain and redact these documents. On the 

hearing resuming, Ms Guest advised the panel that she had not only obtained the 

documents requested by it, but in the process of doing so, noted a further letter from the 

NMC to Mrs Ndhlovu dated 15 May 2017 which she considered would assist the panel 

in its decision making process. Ms Guest initially advised the panel that an email had 

been sent to Mrs Ndhlovu to ask if she objected to this document being lodged and that 

attempts had been made to contact her by telephone but that this had not been 

successful. After the panel had retired to consider whether to receive this letter, it was 

provided with a copy of an email received from Mrs Ndhlovu stating that she had no 

objection to the letter being lodged as evidence.  
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Having taken the advice of the legal assessor, the panel agreed to Ms Guest reopening 

her evidential case for the distinct purpose of lodging this document. The panel heard 

and accepted the legal assessor’s advice on the issues it should take into consideration 

in respect of this application. This included that Rule 31 of the Rules provides that, so 

far as it is ‘fair and relevant,’ a panel may accept evidence in a range of forms and 

circumstances, whether or not it would be admissible in civil proceedings. 

 

The panel carefully considered the application to admit the letter of 17 May into 

evidence. Mrs Ndhlovu had not objected to the letter being lodged. The panel therefore 

determined it would be fair to admit it as evidence.  

 

Submissions on findings on facts 

 

In her submissions, Ms Guest invited the panel to find charge one proved in its entirety 

in that it is a factual narration of events that is supported by the evidence of Ms 4 and 

the application form and interview notes.   

 

Ms Guest submitted that Mrs Ndhlovu’s actions in respect of charge 2 were indeed 

dishonest as she knew, prior to her interview at Deansfield, that she had been 

dismissed by Broomfield Court and had written to the Group Human Resources 

Manager at Larchwood Care to indicate her intention to appeal the decision. Ms Guest 

said Mrs Ndhlovu also knew prior to taking up her employment that a referral was being 

made by her former employer as she had been informed in her dismissal letter from 

Broomfield that she had been referred to the NMC. Ms Guest submitted that, by a 

referral being made, Mrs Ndhlovu knew that her fitness to practise was being called into 

question and yet she did not disclose this information to her prospective employer. Ms 

Guest submitted that this was done dishonestly in order to obtain employment as Mrs 

Ndhlovu knew that an offer of employment may not have been made had she disclosed 

the referral.  

 



 14 

With regard to Charge 3, Ms Guest submitted that even after accepting the employment 

offer, Mrs Ndhlovu did not notify her employer of her referral to the NMC until 12 June 

2017, a period of more than one month since the notice of referral letter was sent to Mrs 

Ndhlovu by the NMC, dated 8 May 2017. Ms Guest was clear that the letter indicated 

that the matter was serious and that Mrs Ndhlovu was under investigation. Ms Guest 

reminded the panel that Ms 4 had said in her evidence that she would have expected to 

be told of the referral immediately.  

 

With regard to Charge 4, Ms Guest reminded the panel of the evidence it had heard 

regarding Resident A’s presentation and condition on 25 June 2017. She also reminded 

the panel of the evidence it had heard from both Ms 6 and Ms 8 regarding the 

medication left in Resident A’s room, and from Mrs Ndhlovu’s statements to Ms 4 and 

Ms 7 as to the nature of the medication. Ms Guest submitted that the panel should 

consider the evidence it heard from Ms 7 regarding the actions she would have 

expected a registered nurse to undertake in the circumstances. Ms Guest conceded 

that the evidence regarding ‘rescue medication’ was unclear regarding the nature of any 

such medication.  

 

 

Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Ms Guest, on behalf of the NMC and 

the written submissions of Mrs Ndhlovu. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 
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The panel has drawn no adverse inference from the non-attendance of Mrs Ndhlovu. 

 

The panel considered the written statements of: 

 

Ms 1 – Home Manager, Broomfield Court, Larchwood Care 

Ms 2 – Regional Manager, Larchwood Care 

Mr 3 – Case Officer, NMC 

 

The panel applied appropriate weight to these written statements.  

 

The panel heard oral evidence from five witnesses tendered on behalf of the NMC.  

Witnesses called on behalf of the NMC were:  

 

Ms 4– Home Manager, Deansfield Nursing Home, BUPA  

Ms 5 – Care Assistant, Deansfield Nursing Home 

Ms 6 – Niece of Resident A   

Ms 7 – Home Manager, Darnley Court Care Home, BUPA (who carried out the  

  probationary review on 7 July 2017) 

Ms 8 – Niece of Resident A 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from.  

 

The panel found the witnesses to be credible and reliable and considered that they did 

their best to assist the panel. The panel noted some inconsistencies between the 

accounts of some of the witnesses but took the view that this was understandable due 

to the passage of time and circumstances at the time of the events. The panel found 

that this did not affect the overall quality of the evidence provided and used its 

judgement to determine which parts of the evidence could be best relied upon.  
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The panel also considered the various responses from Mrs Ndhlovu to the NMC and her 

comments made and recorded by Ms 4 and Ms 7. The panel determined that Mrs 

Ndhlovu’s responses to the allegations were inconsistent and contradictory. Having 

reviewed Mrs Ndhlovu’s responses in totality, the panel concluded that they should be 

viewed with caution because of the lack of a consistent or coherent position.  

 

In its consideration of the charges, the panel considered the chronology of events: 

 

5 April 2017  Disciplinary hearing held at Broomfield Court – Mrs Ndhlovu, Ms 1 

and Ms 2 present. Mrs Ndhlovu represented by the Royal College 

of Nursing. 

19 April 2017 Disciplinary outcome letter sent including details of dismissal and 

notification of referral to NMC. 

21 April 2017 Mrs Ndhlovu notifies Larchwood of her intention to appeal the 

dismissal. 

24 April 2017 Mrs Ndhlovu completes application form and attends interview at 

Deansfield. 

25 April 2017 Offer of employment at Deansfield made by BUPA and terms and 

conditions of employment sent. 

29 April 2017 Mrs Ndhlovu accepts the offer of employment. 

4 May 2017 Referral received by NMC.  

8 May 2017 NMC writes to Mrs Ndhlovu regarding the referral. 

11 May 2017 Mrs Ndhlovu writes to the NMC regarding the referral – enclosing a 

signed form dated 9 May 2017. 

15 May 2017 NMC writes to Mrs Ndhlovu to notify of further ongoing investigation 

22 May 2017 Mrs Ndhlovu is notified appeal at Broomfield was unsuccessful. 

22 May 2017 Mrs Ndhlovu starts work at Deansfield. 

12 June 2017 Mrs Ndhlovu tells Ms 4 that she has been referred to the NMC. 

25 June 2017 Incident with Resident A’s care. 

26 June 2017 Complaints made by Resident A’s family members. 



 17 

28 June 2017 Meeting held between Ms 4 and Mrs Ndhlovu at Deansfield 

regarding the NMC referral. 

4 July 2017 First probationary meeting with Mrs Ndhlovu at Deansfield 

7 July 2017 Second probationary review meeting held by Ms 7 with Mrs 

Ndhlovu.  

 Mrs Ndhlovu sent a letter the same day terminating her 

employment. 

 

The panel considered each charge and made the following findings: 

 

 

Charge 1: 

 

 1. In relation to obtaining employment at Deansfield Nursing Home: 

 

a) stated in your application form that you had left Larchwood Care Home in April 

2017 because you were looking for progression in your career 
 

This charge is found proved. 

 

In reaching this decision, the panel took into account the evidence of Ms 4 and Mrs 

Ndhlovu’s completed application form. The panel accepted the evidence of Ms 4 that 

Mrs Ndhlovu said to her at the interview on 24 April 2017 that she had left her previous 

employer in order to progress her career and noted that the same was written in the 

application form, also completed on 24 April 2017. The panel noted that Mrs Ndhlovu 

had entered the name Larchwood Care Home on that application form when in fact the 

name of the Home was Broomfield Court Care Home, which was operated by 

Larchwood Care (North) Ltd. This is confirmed in the statement of Ms 1.  

 

The panel was satisfied that Mrs Ndhlovu had stated in her application that she had left 

Larchwood Care home in April 2017 because she was looking to progress her career. 

Accordingly the panel finds this charge proved.  
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b) stated in interview that you were not the subject of an investigation by your 

professional body 
 

This charge is found proved. 

 

In reaching this decision, the panel considered the evidence of Ms 4 and the completed 

notes of interview provided by Ms 4. The panel noted Ms 4’s evidence that the interview 

followed a routine format with Ms 4 asking Mrs Ndhlovu pre-set questions and Ms 4 

recording Mrs Ndhlovu’s responses on the form. The panel noted that, in response to 

the question, “Are you the subject of any investigation by your professional body?”, Ms 

4 had circled ‘no’. The panel had no reason to believe this had been completed 

incorrectly and accordingly accepted Ms 4’s evidence and finds this proved.  

 

The panel was satisfied that Mrs Ndhlovu had stated in interview that she was not the 

subject of an investigation by her professional body. Accordingly the panel finds this 

charge proved.  

 

c) stated in interview that you had never been the subject of a disciplinary process 

 
This charge is found proved. 

 
The panel again relied upon the evidence of Ms 4 and the completed interview notes of 

24 April 2017 in its consideration of this charge. It reminded itself of the process by 

which the interview form was completed. The panel noted that Ms 4 said Mrs Ndhlovu 

told her in interview that there had been an investigation during her employment at 

Broomfield Court but that it had been concluded without any disciplinary process or 

action being taken. The panel noted that Ms 4 has recorded ‘investigation within the 

home’ on the interview note and circled ‘no’ in answer to the question, “Have you ever 

been the subject of a disciplinary process?”  
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The panel accepted Ms 4’s evidence in this regard.  The panel was satisfied that Mrs 

Ndhlovu had stated in interview that she had never been the subject of a disciplinary 

process. Accordingly the panel finds this charge proved.  

 

d) stated in interview that you had no outstanding issues with your PIN that may 

affect your employment with BUPA 

 

This charge is found proved. 

 

The panel noted that, on the interview notes, Ms 4 circled ‘no’ in answer to the question, 

“Do you have any outstanding issues with your PIN that may affect your employment 

with BUPA?” It reminded itself of the process by which the interview form was 

completed.  Ms 4 confirmed in her oral evidence that Mrs Ndhlovu had told her there 

were no issues with her PIN that would affect her employment.  

 

The panel, having found Ms 4 to be a credible and reliable witness, accepted her 

evidence. The panel was satisfied that Mrs Ndhlovu had stated in interview that there 

were no outstanding issues with her PIN that would affect her employment.  Accordingly 

the panel finds this charge proved.  

 

Charge 2: 

 

2) And your actions in relation to 1) a), b), c) and d) were dishonest in that: 

 

a) You had been dismissed from your previous employment at Broomfield Court 

Care Home in April 2017 
 

This charge is found proved. 

 

The panel considered that this charge relates to charges 1 (a) and (c). The panel noted 

that Mrs Ndhlovu indicated on her application form, and said during her interview, that 

she had left her previous employment due to seeking career progression. The panel 
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noted the evidence of Ms 1 that Mrs Ndhlovu had attended a disciplinary hearing on 5 

April 2017, received an outcome letter explaining that she had been dismissed on 19 

April 2017, and replied with a notice of appeal on 21 April 2017 – some three days prior 

to attending her interview at Deansfield. The panel noted Mrs Ndhlovu’s position that 

she had withheld the information because she had not exhausted all avenues of appeal 

in relation to her dismissal. However, it also heard evidence from Ms 4 that Mrs Ndhlovu 

had told her she had resigned. The panel considered Mrs Ndhlovu’s explanation to be 

inconsistent and contradictory.  

 

The panel determined that Mrs Ndhlovu did know, at her interview on 24 April 2017, that 

she had been dismissed and had concealed this from her prospective employer. The 

panel determined that by claiming to have left her previous employment to progress her 

career when in fact she knew she had been dismissed, she had acted dishonestly by 

the standard of ‘ordinary decent people’,  

 

b) You were aware at the relevant time that you had been referred to the NMC  
 

This charge is found proved. 

 

The panel considered that this charge relates to charge 1 (b). The panel noted that, on 

24 April 2017, Mrs Ndhlovu had not yet received correspondence from the NMC 

regarding any referral. However, the panel also noted that the outcome of the 

disciplinary hearing letter from Broomfield, sent on 19 April 2017, states clearly that a 

referral had been made to the NMC.  Mrs Ndhlovu had responded to this letter on 21 

April 2017 and there could therefore be no suggestion that she had not received the 

letter from Broomfield. The panel noted that, in her written submissions, Mrs Ndhlovu 

has given varying accounts of what she understood about the referral and the NMC’s 

investigation.  

 

However, the panel found that, on the balance of probabilities, it was more likely than 

not that Mrs Ndhlovu, upon receipt of a letter from her employer stating she was being 
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dismissed and had been referred to the NMC, would have understood that a referral 

had been made when she attended her interview at Deansfield. The panel determined 

that Mrs Ndhlovu would have understood from this referral that she was under some 

degree of investigation by her professional body at that time, even if a formal 

investigation may not have yet commenced. 

 

The panel found that ordinary decent people would have found it to be dishonest to say 

that there was no investigation by her professional body when in fact Mrs Ndhlovu 

understood she had been referred to the NMC by her former employer.  

 

 

c) You had been the subject of a disciplinary process at Broomfield Court Care 

Home 

 
This charge is found proved. 

 

The panel considered that this charge relates to charge 1 (c) above. The panel 

considered the evidence of Ms 4 who said that Mrs Ndhlovu had told her there had 

been an investigation into an issue at Broomfield but no disciplinary process had 

followed. The panel also considered the written submission of Mrs Ndhlovu that she had 

considered all avenues of appeal had not yet been exhausted with regard to the 

decision of the disciplinary hearing. However, the panel did not accept Mrs Ndhlovu’s 

position in this regard as she was specifically asked whether she had been the subject 

of a disciplinary process, not the outcome of any disciplinary investigation.  

 

The panel noted that, by the date of her interview, Mrs Ndhlovu had attended a 

disciplinary hearing with the benefit of professional representation, had received notice 

of her dismissal referring to the outcome of the disciplinary hearing, and had written to 

appeal the outcome. The panel noted that Mrs Ndhlovu had appealed the decision only 

three days prior to her interview at Deansfield and could therefore have been in no 

doubt that she had been the subject of a disciplinary process. The panel considered that 

ordinary decent people would find that Mrs Ndhlovu had acted dishonestly by denying 
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that she had ever been the subject of a disciplinary process when she had been so 

recently dismissed following a disciplinary hearing.   

  

 

d) Were aware at the relevant time that your fitness to practise had been called into 

question in that disciplinary proceedings had been held and that a referral to the 

NMC had been made 

 

This charge is found proved. 

 

The panel considered that this charge relates to charges 1 (b) and (c). The panel 

considered the evidence of Ms 4 who said Mrs Ndhlovu had told her that there had 

been no disciplinary proceedings at Broomfield. However, for the reasons set out 

above, the panel was satisfied that Mrs Ndhlovu did know at the time of interview that 

her fitness to practise had been called into question by virtue of the disciplinary process 

and subsequent NMC referral.  

 

The panel considered that a nurse being dismissed and referred to the regulator was 

more than sufficient to suggest her fitness to practise had been called into question. The 

panel considered again that by denying she was the subject of either an investigation by 

her professional body or a disciplinary process, Mrs Ndhlovu had acted dishonestly as 

she could not have failed to know that her fitness to practise had been called into 

question.  The panel considered that Mrs Ndhlovu’s actions were dishonest by the 

standard of ordinary decent people.  

 

 

e) You knew that your statement/s specified in charge 1) a), b), c) and d) were 

incorrect 
 

This charge is found proved (in respect of charges 1 a), b) and c) only) 
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The panel, having carefully assessed each of the statements made in charge 1, found 

that Mrs Ndhlovu did make incorrect statements in respect of charges 1 a, b and c in 

that she knew she had been dismissed and referred to the NMC prior to her interview.  

 

The panel considered that ordinary decent people would find that Mrs Ndhlovu had 

acted dishonestly by denying that she had ever been the subject of a disciplinary 

process when she had been so recently dismissed following a disciplinary hearing.  The 

panel was therefore satisfied that Mrs Ndhlovu had acted dishonestly by stating she left 

her employment when she was in fact dismissed.  

 

The panel was not however satisfied that her awareness of the disciplinary process and 

referral having been made to the NMC would consequently result in Mrs Ndhlovu 

believing that at that point there was an issue with her PIN. The panel noted the 

evidence of Ms 4 who said she had checked Mrs Ndhlovu’s PIN online and there were 

no issues identified. The panel was further satisfied that ordinary decent people would 

not consider that Mrs Ndhlovu had acted dishonestly by stating there was no issue with 

her PIN.  

 

The panel therefore found Mrs Ndhlovu’s statements were incorrect and that she was 

dishonest in relation to charges 1 (a), (b) and (c) only.  

 

f) You intended your statements to mislead a prospective employer into believing 

that your fitness to practise had not been called in to question 
 

This charge is found proved. 

 

Having carefully considered the statements made by Mrs Ndhlovu in 1 a, b and c, and 

the context in which she made these statements, the panel was satisfied that she 

knowingly made these false statements in a deliberate attempt to conceal the concerns 

regarding her fitness to practise. She did this in order to obtain employment and thus 

sought to mislead her prospective employer into believing that her fitness to practise 

had not been called into question.  
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The panel carefully considered the subsequent explanations submitted by Mrs Ndhlovu 

but found them to be inconsistent and contradictory. 

 

The panel found that ordinary decent people would consider that making false 

statements in order to mislead a potential employer to be dishonest.  

 

Accordingly, the panel find this charge proved.  

 

Charge 3  

 

3) You failed to inform your employer when working at Deansfield Nursing Home that 

you had received confirmation that the NMC was investigating your fitness to 

practise, in a timely manner. 
 

This charge is found proved. 

 

The panel considered the evidence of Ms 4 who said that Mrs Ndhlovu first told her of 

the referral on 12 June 2017. The panel considered the chronology of events and noted 

that Mrs Ndhlovu had been sent notice of the referral by the NMC on 8 May 2017.  A 

Personal Contact and Details form had been enclosed with the NMC’s letter which Mrs 

Ndhlovu had signed and dated 9 May 2017. The panel therefore determined that Mrs 

Ndhlovu was in no doubt that she had been referred from 9 May 2017. A further letter 

had been sent on 15 May 2017 confirming that the NMC was conducting further 

investigations.  

 

The panel noted that Mrs Ndhlovu had commenced her employment on 22 May 2017. 

She had been sent her contract, including the terms and conditions of employment on 

29 April 2017 and had signed these on 31 May 2017.   

 

The panel noted that Mrs Ndhlovu’s terms of employment state clearly that any referral 

to a professional body must be notified to her employer immediately and therefore Mrs 
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Ndhlovu had a contractual duty to do so. The panel further considered that Mrs Ndhlovu 

was under a professional duty to notify her employer of the referral. The panel heard 

evidence from Ms 4 that she would expect to be told immediately to allow her to 

consider the safety of patients under that nurse’s care. The panel noted Mrs Ndhlovu’s 

explanation that she did not tell her employer immediately as she was seeking advice 

however the panel has no evidence to support this.   

 

The panel determined that, as a registered nurse, Mrs Ndhlovu had a professional 

obligation to inform her employer of the referral to the NMC in a timely manner. Mrs 

Ndhlovu waited approximately a month to do so. Therefore the panel determined that 

Mrs Ndhlovu had failed to inform her employer that her fitness to practise was being 

investigated in a timely manner and accordingly finds this charge proved.  

 

Charge 4  

 

4) In relation to Resident A on 25 June 2017: 

 

a) You left liquid paracetamol and Ensure (a food supplement) unattended in 

Resident A’s room 

 

This charge is found proved. 

 
The panel considered the evidence of Ms 6 who told the panel that she recalled seeing 

small medicine pots full of ‘pale milky liquid’ in Resident A’s room. She was not certain 

of the date she saw them but had seen them left in Resident A’s room on more than one 

occasion. Ms 6 told the panel that Resident A had difficulty taking medication and 

needed to be supervised to do so. Ms 8 said she saw at least one and possibly up to 

three full medication pots on Resident A’s bedside table.  

 

Ms 8 was certain that she saw the unattended medication pots on 25 June 2017 as it 

was linked in her mind to Resident A’s poor health on that date. However, neither Ms 6 

nor Ms 8 could say what the medication was in the pots. 
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The panel noted that both Ms 6 and Ms 8 had raised concerns with Ms 4. Ms 8 had 

made a verbal complaint to Ms 4 on 26 June 2017 which had specifically included 

reference to the medication issue. The Complaint Log dated 26 June 2017 shows that 

an action to be completed by Mrs Ndhlovu, in response to the concerns raised, was a 

medication training module. 

 

The panel heard evidence from Ms 5 who said that it was for the nurse to administer 

medication and that Mrs Ndhlovu was the nurse on shift on 25 June 2017. Ms 5 did not 

recall seeing unattended medication.  

 

The panel noted that in her responses to the NMC in April and September 2018, Mrs 

Ndhlovu denied leaving any medication unattended at any time. 

 

The panel considered the evidence of Ms 7 who said that, when questioned about this, 

Mrs Ndhlovu admitted she had left the medicines in Resident A’s room as she did not 

have time to wait with her to take them. Ms 7 also said that Mrs Ndhlovu said that it was 

‘only paracetamol and Ensure’ and did not seem to acknowledge the serious 

implications of leaving medication unattended. Ms 7 highlighted that Mrs Ndhlovu had 

been the only person who identified what the liquids in the medication pots were on 25 

June 2017. 

 

Having considered the evidence, the panel preferred the evidence of Ms 7 to that of Mrs 

Ndhlovu.  

 

The panel therefore finds that, on the balance of probabilities, it was more likely than not 

that Mrs Ndhlovu did leave liquid paracetamol and Ensure unattended in Resident A’s 

room on 25 June 2017 and finds this charge proved.  

 

 

b) You failed to call a doctor and/or failed to escalate the situation when you had 

been unable to take Resident A’s observations 

 



 27 

This charge is found proved.  

 
The panel heard evidence from Ms 6 that she arrived at Deansfield and found Resident 

A to be in her bed looking pale, cold to the touch, eyes glazed and unresponsive. She 

said this was unusual for Resident A as she was usually in the lounge or dining room at 

this time of day and was usually a very chatty lady. Ms 6 described her shock at 

Resident A’s presentation and said she then went to find another family member, Ms 8 

who was visiting another resident in Deansfield.  

 

The panel heard somewhat contradictory accounts as to whether it was Ms 5 or Ms 8 

who found Mrs Ndhlovu and brought her to Resident A’s room. However, all were in 

agreement that Mrs Ndhlovu attended and attempted to take Resident A’s blood 

pressure but Resident A’s nursing notes show that Mrs Ndhlovu was unable to do so at 

that point. Mrs Ndhlovu seemed unconcerned by Resident A’s presentation while Ms 5, 

Ms 6 and Ms 8 all gave evidence that Resident A was unable to give coherent verbal 

responses. The panel noted both Ms 6 and Ms 8’s comments that they expected Mrs 

Ndhlovu to try and do something to help Resident A given her presentation and history 

of epilepsy.  

 

The panel noted the Clinical Emergencies policy that sets out that residents who are 

suddenly unresponsive should receive emergency care. The policy sets out that the 

registered nurse should manage the situation and should escalate to a doctor or 

emergency services in such a situation. Ms 7 gave evidence that, as 25 June 2017 was 

a Sunday, Mrs Ndhlovu should have contacted NHS 24 to escalate the situation when 

she was unable to take observations.  

 

The panel determined that, as set out in the Clinical Emergencies policy, Mrs Ndhlovu 

had a duty, when faced with an unresponsive patient for whom she was unable to take 

appropriate observations, to seek further medical assistance and escalate the situation. 

The panel further noted that Mrs Ndhlovu had accepted in a later discussion with Ms 7 

that she should have contacted NHS 24. The panel determined that Mrs Ndhlovu failed 
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to carry out that duty as she did not seek medical assistance having been unable to 

take Resident A’s observations.  Accordingly, the panel finds this charge proved.  

 

 

c) You failed to call a doctor and/or failed to escalate the situation when you were 

unable to administer rescue medication to Resident A 

 

This charge is NOT proved. 

 
The panel heard evidence from Ms 6 that, when Mrs Ndhlovu attended Resident A, Ms 

6 asked if there was some medication that could be given to help Resident A. Ms 6 told 

the panel that she was distressed by the condition of Resident A and wanted Mrs 

Ndhlovu to do something to help. Ms 6 said she was not sure whether Resident A had 

received her regular medication used for managing her epilepsy, or if any “rescue 

medication” could be given. Ms 6 said she was not sure what she expected to be 

administered; she asked more in hope that something could be given to help Resident 

A. She said that she had used the term “rescue medication”. 

 

The panel heard from Ms 8 and Ms 4 that they did not know of any rescue medication 

which had been prescribed to Resident A. 

 

The panel had no evidence of any medication prescribed to Resident A that could or 

should have been given in this circumstance. There could, therefore, be no criticism of 

Mrs Ndhlovu in relation to an inability to administer rescue medication and any action to 

escalate the situation which may have flowed from that. The panel therefore finds this 

charge not proved.  
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Submission on misconduct and impairment:  

 

Having announced its findings on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Mrs Ndhlovu’s 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

In her submissions, Ms Guest invited the panel to take the view that Mrs Ndhlovu’s 

actions amount to a breach of The Code: Professional standards of practice and 

behaviour for nurses and midwives (2015) (“the Code”). She then directed the panel to 

specific paragraphs and identified where, in the NMC’s view, Mrs Ndhlovu’s actions 

amounted to misconduct.  

 

Ms Guest referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’   

 

Ms Guest told the panel that Mrs Ndhlovu is currently the subject of a suspension order. 

She told the panel that the charges found proved in the first case related primarily to a 

failure to identify and escalate concerns in a deteriorating patient.  

 

Ms Guest submitted that honesty was the bedrock of the profession and that the 

dishonesty found proved in this case was at the more serious end of the spectrum. She 

further submitted that dishonesty was difficult to remediate.  With regard to Mrs 

Ndhlovu’s clinical failings, Ms Guest submitted that Mrs Ndhlovu had put patients at 

unwarranted risk of harm and had shown no evidence of insight into the impact her 

actions had had on patients, their relatives, colleagues or the wider nursing profession.  

 

Ms Guest invited the panel to find that Mrs Ndhlovu had breached the fundamental 

tenets of the profession and her actions have now brought the reputation of the 
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profession into disrepute for the second time.  She submitted that Mrs Ndhlovu has 

shown no evidence of remediation and whilst she has expressed some remorse, it is 

limited to the impact upon her own circumstances.  

 

She then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and uphold proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Ms Guest referred the panel to the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin).   

 

The panel has accepted the advice of the legal assessor.   

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Mrs Ndhlovu’s fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of The Code: Professional standards of practice and behaviour for 

nurses and midwives (2015) (the Code). 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 



 31 

The panel was of the view that Mrs Ndhlovu’s actions did fall significantly short of the 

standards expected of a registered nurse, and that her actions amounted to a breach of 

the Code. Specifically: 

 

1 Treat people as individuals and uphold their dignity 

To achieve this, you must: 

1.2  make sure you deliver the fundamentals of care effectively 

1.4  make sure that any treatment, assistance or care for which you are 

responsible is delivered without undue delay 

 

2 Listen to people and respond to their preferences and concerns 

To achieve this, you must: 

2.1  work in partnership with people to make sure you deliver care 

effectively 

 

8  Work cooperatively 

To achieve this, you must: 

8.6  share information to identify and reduce risk 

 

13  Recognise and work within the limits of your competence 

To achieve this, you must: 

13.1  accurately assess signs of normal or worsening physical and 

mental health in the person receiving care  

13.2  make a timely and appropriate referral to another practitioner when 

it is in the best interests of the individual needing any action, care 

or treatment 

 

18  Advise on, prescribe, supply, dispense or administer medicines within the 

limits of your training and competence, the law, our guidance and other 

relevant policies, guidance and regulations 

To achieve this, you must: 
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  18.4  take all steps to keep medicines stored securely 

 

20  Uphold the reputation of your profession at all times 

To achieve this, you must: 

20.1  keep to and uphold the standards and values set out in the Code 

20.2  act with honesty and integrity at all times… 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view that the Mrs Ndhlovu’s dishonesty 

was at the more serious end of the spectrum and that it related specifically to her 

professional practice. The panel found it to be an act of dishonesty for personal gain. 

The panel also determined that the dishonesty caused a direct risk to patients in that 

Mrs Ndhlovu had failed to inform her new employer that there were concerns regarding 

her fitness to practise. The panel therefore found that the dishonesty was sufficiently 

serious as to amount to misconduct. 

 

The panel also considered Mrs Ndhlovu’s clinical failings to have placed patients at 

unwarranted risk of harm. The panel found that leaving medication unattended caused a 

risk of harm to Resident A, who may not have received her prescribed medication. The 

panel also considered that it placed other residents in the Home at risk of harm as, in a 

unit for residents with dementia, it was possible another resident could have taken the 

medication. 

 

The panel found that Mrs Ndhlovu’s actions did fall seriously short of the conduct and 

standards expected of a registered nurse and amounted to misconduct. 

 

 

Decision on impairment 

 

The panel next went on to decide if, as a result of this misconduct, Mrs Ndhlovu’s 

fitness to practise is currently impaired. 
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Nurses occupy a position of privilege and trust in society. Patients and their families 

must be able to trust nurses with their care and the care of their loved ones. To justify 

that trust, nurses must be honest and open and act with integrity. They must make sure 

that their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. In this regard the panel considered the judgement of Mrs Justice Cox in the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) in reaching its decision; in paragraph 74 

she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 
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caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future. 

 

The panel finds that a, b, c and d above are all engaged in this case.  

 

The panel determined that Mrs Ndhlovu has in the past put patients at an unwarranted 

risk of harm by failing to escalate concerns regarding a deteriorating patient. She also 

placed patients at risk of harm by leaving medication unattended. The panel also found 

that her dishonesty put patients at an unwarranted risk of harm. Mrs Ndhlovu has shown 

no evidence of developing insight and has not remedied her misconduct, therefore, this 

risk of harm remains present.  

 

The panel finds that Mrs Ndhlovu has now brought the reputation of the profession into 

disrepute on two occasions and, as she has provided no evidence of insight or 

remediation, the panel cannot be satisfied that she would not do so in the future.  

 

The panel determined that honesty and integrity are the cornerstone of the profession. 

By virtue of her dishonesty, Mrs Ndhlovu has breached this fundamental tenet of the 

profession.  
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The panel considered Mrs Ndhlovu’s clinical failings to be core elements of nursing 

practice in that they related to assessment of a patient’s condition, escalation of 

concerns, and the safe administration of medication.  As such she has breached 

another of the fundamental tenets of the profession; the need to deliver care effectively. 

Mrs Ndhlovu has demonstrated no meaningful acceptance or understanding of her 

failings and the risk of further breaches remains.  

 

The panel has found that Mrs Ndhlovu acted dishonestly at the application/interview 

stage of her prospective employment with BUPA. Further, she failed to disclose to her 

employer that she had been referred to the NMC for a period of more than one month. 

The panel noted that Mrs Ndhlovu has given some explanations as to her reasons for 

making incorrect statements, however she has denied that this was done with dishonest 

intent. Mrs Ndhlovu has also denied that she failed to disclose the NMC referral to her 

employer in a timely manner. The panel finds that due to her lack of insight and 

understanding, the risk of repetition remains.  

 

The panel considered that, taking the responses together, Mrs Ndhlovu has shown very 

limited insight into her failings. Her responses to the NMC are inconsistent and 

contradictory and seek to minimise the seriousness of her actions. The panel noted Mrs 

Ndhlovu had shown some remorse in her submissions but is of the view that her 

remorse is focussed on the impact of her actions on her personal and financial 

circumstances; there is no evidence of insight into the impact of her actions on patients, 

their families or her colleagues.   

 

In its consideration of whether Mrs Ndhlovu has remedied her practice, the panel took 

into account that the clinical failings were very similar in nature to the failings identified 

in the previous case during Mrs Ndhlovu’s employment at Broomfield. The panel took 

into account the fact that she has been the subject of a suspension order and has 

therefore been unable to practise as a registered nurse. Therefore, while the panel 

considered Mrs Ndhlovu’s clinical failings to be remediable, it had no evidence of any 
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other employment or training undertaken to show any efforts towards remediation. The 

panel considered that dishonesty is more difficult but not impossible to remediate and 

concluded that Mrs Ndhlovu has not demonstrated any meaningful acceptance or 

understanding that her conduct was dishonest. Accordingly, the panel finds that she has 

not remedied her dishonesty. 

 

The panel is of the view that there is a risk of repetition based on the lack of both insight 

and remediation shown by Mrs Ndhlovu. The panel therefore decided that a finding of 

impairment is necessary on the grounds of public protection.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding proper 

professional standards for members of those professions. The panel determined that, in 

this case, a finding of impairment on public interest grounds is also required due to the 

seriousness of the misconduct found proved, relating to the fundamental tenets of the 

profession.  

 

Having regard to all of the above, the panel was satisfied that Mrs Ndhlovu’s fitness to 

practise is currently impaired. 

 

Determination on sanction:  

 

The panel has considered this case very carefully and has decided to make a striking-

off order. It directs the registrar to strike Mrs Ndhlovu off the register. The effect of this 

order is that the NMC register will show that Mrs Ndhlovu has been struck-off the 

register. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case. The panel accepted the advice of the legal assessor. The panel 
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has borne in mind that any sanction imposed must be appropriate and proportionate 

and, although not intended to be punitive in its effect, may have such consequences. 

The panel had careful regard to the Sanctions Guidance (“SG”) published by the NMC. 

It recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  

 

Ms Guest informed the panel that the sanction bid in this case was a striking-off order, 

however she reminded the panel that this was the NMC’s view on the case prior to the 

hearing and the appropriate sanction in this case was a matter for the panel to 

determine. She submitted that, in light of the serious nature of the misconduct found 

proved, the panel may find that only an order removing Mrs Ndhlovu from the Register 

is appropriate 

 

The panel considered the information before it and recognised that the decision on 

sanction is a matter for the panel, exercising its own independent judgement.  

 

In reaching its decision on sanction, the panel considered the following aggravating 

factors:  

 the dishonesty relates to Mrs Ndhlovu’s professional practice 

 the dishonesty was motivated by personal gain 

 Mrs Ndhlovu put patients at unwarranted risk of harm 

 Mrs Ndhlovu has provided no evidence of attempts to remedy her failings 

since the first NMC hearing 

 Mrs Ndhlovu has shown a lack of insight into the impact of her failings 

 

The panel was unable to identify any mitigating factors but noted Mrs Ndhlovu has 

engaged with the NMC and has advanced some personal mitigation regarding financial 

hardship. The panel noted Mrs Ndhlovu’s personal mitigation but attached less 

significance to it than may be given in other jurisdictions due to the NMC’s overarching 

objective of public protection. The panel also noted that whilst this is not Mrs Ndhlovu’s 

first NMC case, the events of this case occurred prior to the first hearing.  
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The panel considered each of the available sanctions in turn, starting with the least 

restrictive. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case and the need to protect the public. 

The panel decided that it would be neither proportionate nor in the public interest to take 

no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel considered that Mrs Ndhlovu’s misconduct was not at the 

lower end of the spectrum and that a caution order would be inappropriate in view of the 

seriousness of the case and the need to protect the public. The panel decided that it 

would be neither proportionate nor in the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Mrs Ndhlovu’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable.  

 

The panel is of the view that there are no practical or workable conditions that could be 

formulated, given the nature of the misconduct identified. Whilst the panel determined 

that the clinical failings could potentially be addressed through retraining, it was not 

satisfied that, in light of the concerns about Mrs Ndhlovu’s attitude, she would positively 

respond to retraining. The panel determined that dishonesty cannot be remediated 

through retraining.  
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Furthermore the panel concluded that the placing of conditions on Mrs Ndhlovu’s 

registration would not adequately address the seriousness of this case and would not 

protect the public. 

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. 

 

The conduct, as highlighted by the facts found proved, was a significant departure from 

the standards expected of a registered nurse. The panel considered that this was not a 

single instance of misconduct but rather the repetition of similar serious clinical failings 

found in the earlier case. The panel found the dishonesty to be at the serious end of the 

spectrum.  

 

The panel further considered that Mrs Ndhlovu’s lack of insight and tendency to 

minimise the seriousness of her failings was evidence of a deep seated attitudinal issue. 

The panel determined that due to the lack of insight and remediation, there is a 

significant risk of repetition of the misconduct.  

 

The panel noted that the serious breach of the fundamental tenets of the profession 

evidenced by Mrs Ndhlovu’s actions is fundamentally incompatible with her remaining 

on the register. 

 

Balancing all of these factors, the panel has determined that a suspension order would 

not be an appropriate or proportionate sanction.  

 

Mrs Ndhlovu’s actions were significant departures from the standards expected of a 

registered nurse, and are fundamentally incompatible with her remaining on the register. 

The panel was of the view that to allow her to continue practising would place patients 

at risk of harm and undermine public confidence in the profession and in the NMC as a 

regulatory body. 
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Balancing all of these factors and after taking into account all the evidence before it 

during this case, the panel determined that the appropriate and proportionate sanction 

is that of a striking-off order. Having regard to the matters it identified, in particular the 

effect of Mrs Ndhlovu’s actions in bringing the profession into disrepute, the panel has 

concluded that nothing short of this would be sufficient in this case. 

 

The panel considered that this order was necessary to mark the importance of 

maintaining public confidence in the profession, and to send to the public and the 

profession a clear message about the standard of behaviour required of a registered 

nurse. 

 

 

Determination on Interim Order 

 

The panel has considered the submissions made by Ms Guest that an interim order 

should be made on the grounds that it is necessary for the protection of the public and 

is otherwise in the public interest.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Mrs Ndhlovu is sent the decision of this hearing in writing. 
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That concludes this determination. 


