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Nursing and Midwifery Council 
Fitness to Practise Committee 

Substantive Hearing 
25 February - 01 March 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

 
Name of registrant: David Jones 
 
NMC PIN:  13H4732E 
 
Part(s) of the register: Registered Nurse – Sub part 1 
                                                             Children’s Nurse - 23 October 2013 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Nicola Jackson (Chair, Lay member) 

Carla Hartnell (Registrant member) 
Jonathan Coombes (Registrant member) 

 
Legal Assessor: Robin Hay  
 
Panel Secretary: Luke Stockmans 
 
Mr Jones: Present and represented by Clementine 

Coram-James counsel instructed by the Royal 
College of Nursing (RCN)  

 
Nursing and Midwifery Council: Represented by David Claydon, Case 

Presenter  
 
Facts proved: 3 
 
Facts not proved: 1(a, b, c, d), 2 
 
  
Fitness to practise:   Impaired  
 
Sanction: A caution order for 5 years  
 
Interim Order: N/A  
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Details of charge  

 

That you, a registered nurse, while employed on a children’s ward at Nottingham 

University Hospitals NHS Trust (‘the Trust’): 

 

1. On 2 September 2016: 

 

a. Patted Child A on the bottom on one or more occasions 

b. Stroked Child A’s bottom 

c. Rubbed Child A’s stomach 

d. Blew kisses and/or made kissing noises at Child A 

 

2. Your actions in 1 were inappropriate in that they were without clinical justification. 

 

3. On one or more unknown dates around December 2016, sent one or more 

inappropriate messages and/or comments on Facebook to Child B. 

 

And, in light of the above, your fitness to practice is impaired by reason of your 

misconduct. 
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Mr Jones,  

 
Background 

A referral regarding your conduct was received by the NMC from Nottingham University 

Hospitals NHS Trust (“the Trust”).  At the time of the allegations you were employed on 

D34, a children’s ward at the Trust, as a Staff Nurse.  

The allegations involved safeguarding concerns relating to a complaint by the parent of 

a child, a patient on the Ward on 3 September 2016 and also inappropriate Facebook 

messages to the brother of a patient whom you had nursed. 

You no longer work at the Trust and commenced employment at Rutland Manor, a 

nursing home on 17 November 2017.  
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Decision and reasons on application to hear evidence from Ms 2 via video-link  
 

At the start of the hearing Mr Claydon made an application for Ms 2 to give evidence via 

video-link. 

 

He said that Ms 2 was unable to attend this hearing due to a private family matter.   

 
Mr Claydon submitted that in the circumstances, it would be in the interests of justice 

and fair to Ms 2 if she were to give evidence by video-link. 

 

Ms Coram-James did not object to the application. 

 

The panel accepted the advice of the legal assessor. He referred the panel to Rules 22 

and 31 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 

amended (“the Rules”). 

 

Rule 22 provides that witnesses should attend a hearing and give evidence in person. 

However there is a general discretion under Rule 31 for a panel to receive evidence by 

video-link where it is relevant and fair to do so. 

 

The panel was satisfied that there were clear and cogent reasons for Ms 2’s non-

attendance and that there would be no prejudice or unfairness to any of the parties.is 

she were to give evidence by video-link.  Ms 2 can be cross-examined and the panel 

will be able to assess her demeanour. This will assist the panel in testing her evidence 

and assessing her credibility.  

 

Further, Ms Coram-James did not oppose the application.  

 

The panel therefore allowed the NMC’s application.  
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Decision on the findings on facts and reasons 
 

In reaching its decisions on the facts, the panel took into account all the evidence, both 

oral and documentary before it, together with the submissions made by Mr Claydon, 

and Ms Coram-James.  

 

The panel accepted the advice of the Legal Assessor.  

 

The panel heard evidence from two witnesses called on behalf of the NMC: 

• Ms 1 – A Senior Nurse who worked for the Trust.  

• Ms 2 – The mother of Child A 

 

You also gave evidence.  

 

The panel found Ms 1 to be a clear, calm, professional and confident witness. However 

she had not witnessed the matters which were the subject of the allegations 

surrounding Child A.  She had conducted the initial investigation by the Trust. 

Furthermore, there were some aspects of her evidence where her recollection appeared 

less clear as to the information gathered and the details of the investigation. In addition 

some time had passed since the incident. 

 

The panel found Ms 2 to be straight forward, open and keen to assist. She appeared to 

be clear in her recollections of the events involving Child A, despite the passage of time.  

However the panel noted some inconsistencies spanning from her initial complaint to 

the Trust, her witness statement and her oral evidence.  

 

The panel found your evidence to be clear and concise. However, you were somewhat 

defensive and at times sought to blame others.  
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The panel was aware that the burden of proof rests on the NMC.  

 

The standard of proof is the civil standard, namely the balance of probabilities. This 

means that the facts will be proved if the panel was satisfied that it was more likely than 

not that the incidents occurred as alleged. 

 

The panel considered each charge and made the following findings: 

 

It first considered charge 1 in its entirety.  

 
1. On 2 September 2016: 

 

a. Patted Child A on the bottom on one or more occasions 

b. Stroked Child A’s bottom 

c. Rubbed Child A’s stomach 

d. Blew kisses and/or made kissing noises at Child A 

 
The panel found charge 1, in its entirety, not proved.  
 

Ms 2 was the only witness to the alleged incidents called before the panel. She had 

described your behaviour when caring for Child A as ‘over-friendly’ and that it had made 

her feel ‘uncomfortable’.  Ms 2 stated in her oral evidence that you had ‘stroked and 

patted’ Child A’s bottom. 

 

In your evidence you said that no concerns had been raised about your practice before 

these allegations. On the contrary you had only ever received compliments. You said 

that you were often enthusiastic about your job and that you were confident, energetic 

and friendly in your approach. You had never been described as unprofessional or 

dangerous.  In relation to the allegations, you said that you had no recollection of Child 

A or Child A’s family. You described the care you would have given to a child in Child 
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A’s clinical condition. You said that it had been difficult for you to listen to the oral 

evidence given on behalf of the NMC as behaving in the manner alleged.  

 

You strongly denied the allegations and maintained that such behaviour would never be 

appropriate or clinically justified.  

 

The allegation involving ‘stroking’ had not appeared in the contemporaneous report 

made to a member of staff on the Ward.  Also, the panel noted that the allegation of 

stroking had not appeared in the witness statement of Ms 1. 

 

In relation to charge 1c, there was no significant evidence before the panel.  

 

Ms 2 made no reference to this allegation. In her oral evidence she stated “I didn’t see 

it.”  The panel therefore found no evidence to find this charge proved.  

 

In relation to charge 1d, there was no significant evidence before the panel.  No such 

behaviour was recorded in the contemporaneous report made to staff by Ms 2.  

Furthermore much of the evidence relied upon by the NMC in relation to this charge 

was hearsay. 

 

In your evidence you reiterated that this was something you would never do. However, 

you told the panel that you would make ‘smacking sounds’ with your mouth (which you 

demonstrated) to encourage children in your care to take their medication. 

 

The evidence was that the incidents occurred on an open ward, where colleagues and 

other families were present, as well as Child A’s family.  It also noted some time had 

passed, as the allegations had been made in September 2016.   

 

There was nothing to indicate that any such behaviour had ever been witnessed by your 

colleagues. However, there were many indications from colleagues and indeed from Ms 



 8 

1 that you had a good rapport with child patients and that you were a caring, 

enthusiastic, friendly nurse, albeit at times flamboyant.  

 

The documentary evidence contained the following comments from your colleagues:  

 

 “I have never personally observed him to be tactile with patients not like he is with us.” 

 

“I have observed him interacting and playing with them [children] in a caring way but not 

inappropriately.” 

 

In the light of the evidence before it, the panel could not be satisfied that the allegations 

in Charge 1 could be found proved on the balance of probabilities.   

 

Charge 2  
 

2. Your actions in 1 were inappropriate in that they were without clinical justification. 

 

In relation to the panel’s findings above, charge 2 falls away.  

 

The panel next considered charge 3. 

 
3:  On one or more unknown dates around December 2016, sent one or more 

inappropriate messages and/or comments on Facebook to Child B. 

 

The panel found this charge proved 
 
In reaching is decision the panel adopted following definition of ‘appropriate’ given in the 

Legal Assessors advice. 

 

“In allegation 3 the Facebook material is alleged to be inappropriate.  It is for the panel 

to decide, whether those matters, if proved, were inappropriate.  In this context the 
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Council does not contend that by inappropriate is meant sexually motivated, rather, that 

under each allegation, the Registrant acted in a manner unsuitable for a nurse in the 

circumstances in which he found himself.” 

 

The panel noted your oral evidence. You told the panel that you had been friendly with 

Child B’s Grandmother for a significant period of time and sometimes socialised with the 

family outside of work, this included going to boxing club events where Child B 

participated. In relation to the Facebook messages/ comments, you said that these had 

been provided by a previous friend of yours after you had fallen out with them. They had 

in turn maliciously provided ‘snippets’ of the messages/ comments you wrote. You 

accepted that when taken without context these messages/ comments were 

inappropriate and unprofessional. You told the panel that now, with hindsight you are 

more cautious about what you write on Facebook.    

 

Your evidence was that you have been a friend of Child B and his family and that the 

family had raised no concerns about these messages. You admitted in your evidence 

that you had sent the messages. You said that they were not stand alone messages 

and had been taken out of context.  However you agreed that as standalone messages 

they would be inappropriate.  

 

The panel concluded that the language you had used when commenting on Child B’s 

Facebook was clearly unprofessional and inappropriate. These messages were sent to 

Child B who was a minor and only 15 years old at the time and could have been read by 

other members of the public. The panel found that with or without context, the 

comments you had made fell far below the standards expected of a registered nurse. 

Furthermore, you were a children’s nurse who at that time interacted daily with 

vulnerable children and their families.  
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Submission on misconduct and impairment:  
 

Having announced its finding on the facts, the panel then considered whether the facts 

found proved amount to misconduct and, if so, whether your fitness to practise is 

currently impaired. There is no statutory definition of fitness to practise. However, the 

NMC has defined fitness to practise as a registrant’s suitability to remain on the register 

unrestricted.  

 

Mr Claydon submitted that your actions amount to breaches of The Code: Professional 

standards of practice and behaviour for nurses, midwives and nursing associates (“the 

Code 2015”). He referred to specific paragraphs and identified where he said that your 

actions amounted to misconduct.  

 

Mr Claydon referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

Mr Claydon said that although you indicated a degree of reflection you did not 

demonstrate significant remorse, you deflected responsibility for your actions and 

sought to blame others. Mr Claydon said that this may demonstrate attitudinal concerns.    

 

He then addressed the issue of impairment, referring to the need to have regard to 

protecting the public and the wider public interest. This included the need to declare and 

maintain proper standards and maintain public confidence in the profession and in the 

NMC as a regulatory body. Mr Claydon referred the panel to the cases of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin).  

 

Mr Claydon submitted that your behaviour is not easily remediable in that your attitude 

when giving evidence demonstrated a lack of understanding of your failings, what you 

should have done and what you would now do differently.  
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Ms Coram- James said that you admitted that your past actions amounted to 

misconduct. Further you accepted that at the time your actions constituted impairment 

and fell far below the standards expected of a registered nurse.  

 

However, she submitted that your practice was now no longer impaired and that you 

were now a very different nurse than you were in 2016 when these allegations arose.  

She referred the panel to your past reflective piece and said that you had completed a 

Personal Development Plan which addressed your understanding and use of social 

media as part of your interim order. She also referred the panel to the positive 

testimonial from your current employer.  

 

Ms Coram-James said that in your oral evidence you had accepted that the messages 

you had sent were inappropriate and unprofessional and had demonstrated remorse. 

She submitted you had gained insight into your actions and they may have been 

perceived by others.  

 

She said that there remained no risk that you would repeat your failings and that your 

fitness to practice as a registered nurse was no longer impaired.  

 

The panel accepted the advice of the legal assessor. 

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Second, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that 

misconduct.  
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Decision on misconduct 
 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of the Code. 

 

The panel, in reaching its decision, had regard to the public interest and was aware that 

there was no burden or standard of proof at this stage. It exercised its own professional 

judgement. The panel was aware that in reaching its decision it must decide if you had 

“acted in a manner unsuitable for a nurse in the circumstances in which he found 

himself.” 

 

The panel concluded that your actions in sending inappropriate messages on social 

media to a minor did fall significantly short of the standards expected of a registered 

nurse, and amounted to breaches of the Code. Specifically: 

 

Promote professionalism and trust 

You uphold the reputation of your profession at all times. You should display a personal 

commitment to the standards of practice and behaviour set out in the Code. You should 

be a model of integrity and leadership for others to aspire to. This should lead to trust 

and confidence in the professions from patients, people receiving care, other health and 

care professionals and the public. 

 

20 Uphold the reputation of your profession at all times. To achieve this, you must: 

 

20.1 keep to and uphold the standards and values set out in the Code 

 

20.3 be aware at all times of how your behaviour can affect and influence the behaviour 

of other people 
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20.6 stay objective and have clear professional boundaries at all times with people in 

your care (including those who have been in your care in the past), their families and 

carers 

 

20.10 use all forms of spoken, written and digital communication (including social media 

and networking sites) responsibly, respecting the right to privacy of others at all times 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, you sent inappropriate and unprofessional messages to Child 

B on Facebook, who was 15 years old. Your actions breached fundamental tenets of 

the Code and the panel had no doubt that they amounted to misconduct.  

 

Decision on impairment 
 
The panel next considered whether if as a result of this misconduct your fitness to 

practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify 

that trust, nurses must be honest and open and act with integrity. They must ensure that 

at all times their conduct justifies both their patients’ and the public’s trust in them and in 

the profession. In this regard the panel considered the judgement of Mrs Justice Cox in 

the case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) in reaching its decision, in paragraph 74 

she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 



 14 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. ….. 
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The panel finds that your actions engaged the limbs b and c of the Grant judgment. 

Your actions breached fundamental tenets of nursing and you failed to uphold the 

reputation of the profession.  

 

Regarding insight, the panel considered your reflection dated 12 January 2017 and the 

oral evidence you gave. You did not provide an up-to-date reflective piece. The panel 

found your oral evidence to be at times defensive and you still sought to blame others 

for your actions. You did not show any significant remorse during your evidence. Nor did 

you appreciate the potential impact that your failings could have had on Child B, his 

family and other nurses, as well as members of the public who may have viewed the 

comments you made.  

 

In its consideration of whether you have remedied your failings the panel took into 

account the positive testimonial from your current employer. You have done further 

reading relating to the proper way to use social media and have adapted your online 

presence accordingly. However, this understanding is somewhat undermined by your 

evidence, as commented on earlier. For this reason, the panel determined that your 

insight is only at an early stage of development and that there are some attitudinal 

concerns in that you remained defensive and sought to blame others.  

 

In the light of the fact that your insight into your failings is only at an early stage of 

development, the panel could not be satisfied that misconduct of this nature would not 

be repeated.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. The panel therefore 

determined that a finding of impairment on public interest grounds was required. Right 

thinking members of the public would be concerned if a Registered Nurse were 
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considered fit for unrestricted practise after sending inappropriate and unprofessional 

messages to a minor on social media.  

 

Having regard to the above, the panel was satisfied that your fitness to practise is 

currently impaired on public interest grounds alone. 

 
Determination on sanction:  
 

The panel has decided to make a caution order for a period of 5 years. The panel was 

satisfied that such an order, and the maximum length of time for which it is imposed,  

sufficiently addresses the public interest and conveys a clear message that your actions 

were unacceptable, a clear departure from appropriate standards of conduct and 

behaviour of a nurse and, as such, must not be repeated.   

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced together with the submissions of Mr Claydon and Ms Coram- James.  

 

The panel accepted the advice of the legal assessor. It has exercised the principle of 

proportionately at all times.   

 

The panel has borne in mind that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. The panel had careful regard to the SG published by the NMC. It 

recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  

 

In reaching its decision on sanction, the panel considered the aggravating and 

mitigating features. 

 

Aggravating: 
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• You sent more than one inappropriate and unprofessional message to Child B, 

who was a minor. You did so when you were a Paediatric Nurse.  

• The messages you sent to Child B were potentially available for public viewing.  

• You sought to blame others for your actions.  

• No significant remorse and developing insight.  

.  

 

Mitigating: 

• You accepted that the messages you sent were inappropriate and reflected badly 

upon the nursing profession  

• Since November 2017, you have been in employment at a Care Home for elderly 

and vulnerable patients. You have been promoted and are now a deputy 

manager with responsibility for safeguarding.   

• You have fully complied with your interim conditions of practice order, which was 

revoked in 2018 and there been no further concerns raised.  

• You said you have changed your approach to Social Media ensuring that it is in 

line with current accepted practice for nurses.  

• There have been no concerns about your clinical skills. You have been described 

as a good and caring nurse.  

 

The panel first considered whether to take no further action. However your actions had 

brought the nursing profession into disrepute and undermined public confidence in the 

nursing profession and NMC as regulator. Misconduct of this nature requires a sanction.  

 

In reaching its finding the panel next consider a condition of practice order. There are no 

identifiable areas in your clinical practice in need of assessment or retraining and a 

conditions of practice order would not be appropriate. You had complied with a previous 

interim conditions of practice order and that order had been revoked in September 

2018. The panel therefore decided that a conditions of practice order would be 

inappropriate in these circumstances.  
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The panel next considered whether a caution order was the most appropriate sanction. 

The panel has found that your insight into your actions, although as yet not complete, 

was developing and that whilst you had been at times defensive in your evidence you 

had accepted that the messages you sent to Child B had been inappropriate and 

unprofessional. However, the panel has accepted that you had addressed your online 

presence accordingly in line with the salutatory lessons you have learnt from behaving 

in such an irresponsible and inappropriate manner. 

 

You had complied with an interim conditions of practice order in the course of which you 

had addressed your past behaviour on social media.  

 

The panel did consider a suspension order.  

 

The panel concluded that in the context of social media there may always be some risk 

of repetition. However the risk of repetition can be mitigated by your acceptance that 

your past behaviour was inappropriate. The panel has therefore concluded that a 

suspension order would be excessively onerous and disproportionate, there being no 

clinical concerns. Furthermore, it would be in the public interest that a competent and 

experienced nurse should remain in practice.  

 

The panel therefore concluded that in all the circumstances a caution order for the 

maximum period of 5 years was the sufficient, appropriate and proportionate sanction.   

 

Such an order would adequately address the public interest and convey a clear 

message to the public and to the profession that your actions were a clear departure 

from appropriate standards of conduct and behaviour expected of a nurse and, as such, 

must not be repeated.   

 

That concludes this determination.  

 

 


