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Fitness to Practise Committee 
 

Substantive Hearing 
 

04 to 05 March 2019 
 

Nursing and Midwifery Council, 2 Stratford Place, London, E20 1EJ 

Name of Registrant:      Ray Martin Fitton 

NMC PIN:          04K0561E 

Part(s) of the register:    RNMH: Mental Health nurse (12 September 
 2005) 
 
Area of Registered Address:    England 

Type of Case:         Misconduct 

 

Panel Members:        David Boden (Chair/Lay Member) 

Michael Glickman (Lay Member) 

Deborah Hall (Registrant Member) 

Legal Assessor:        Ben Stephenson 

Panel Secretary:        Richard Webb 

Representation  

 

Nursing and Midwifery Council:  Represented by Matthew Cassells, Case 

Presenter 

Registrant:  Not present or represented in absence 

Facts proved:  All 

Fitness to practise:   Impaired 

Sanction:     Striking-off order 

Interim Order:    18 month interim suspension order 
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Service of Notice of Hearing: 

 

The panel noted that Mr Fitton was neither present nor represented at the hearing.  

 

The panel first considered whether notice of this hearing had been served in 

accordance with Rules 11 and 34 of the Nursing and Midwifery Council (Fitness to 

Practise) Rules 2004 (the Rules). 

 

Mr Cassells, on behalf of the Nursing and Midwifery Council (NMC) submitted that 

notice of this hearing has been served upon Mr Fitton on 18 January 2019 to his NMC 

registered address.  

 

In the circumstances, and accepting the advice of the legal assessor, the panel was 

satisfied that notice had been served in accordance with the rules, namely to Mr Fitton’s 

registered address. The panel is also satisfied that the notice period was reasonable in 

the particular circumstances of this case. 

 

Proceeding in the absence of the Registrant: 

 

The panel next considered whether to proceed in the absence of Mr Fitton. In reaching 

its decision, it had regard to the submissions made by Mr Cassells on behalf of the 

NMC. 

 

The panel was informed that the NMC has taken steps to ensure notification was sent to 

the address Mr Fitton provided to the NMC. The NMC has received no response from 

Mr Fitton and the notice was returned to sender. The NMC has also contacted Mr Fitton 

via his registered email address on 7 November 2018 and 23 January 2019, however 

there has also been no response from him.  

 

Mr Cassells invited the panel to proceed in the absence of Mr Fitton.  

 

The panel accepted the legal assessor’s advice regarding its discretion to proceed in 

the absence of Mr Fitton.  
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The panel exercised its discretion to proceed today with the utmost care and caution, 

notwithstanding Mr Fitton’s absence.  

 

The panel was of the view that the NMC has made all reasonable attempts to contact 

Mr Fitton. It would appear that Mr Fitton has disengaged from the NMC and has 

voluntarily absented himself from these proceedings. There has been no request for an 

adjournment and the panel had no reason to conclude that adjourning this case would 

serve any useful purpose. The panel took into account that a witness is scheduled to 

attend to give evidence today and it also bore in mind the public interest in the 

expeditious disposal of the case. Further, the panel was informed that Mr Fitton’s written 

response to the incidents, provided at the local level, would be available to the panel in 

its consideration of the allegations. 

 

In these circumstances, the panel concluded that it would be fair to proceed in the 

absence of Mr Fitton. The panel determined to draw no adverse inference from his 

absence at this hearing. 

 

Charges: 

 

That you, a registered nurse: 

 

1)  On 02 September 2016, whilst nurse in charge of Beverley Park Nursing Home 

(‘the Home’): 

 

a)  Left the Home’s residents unattended from c. 01.00-01.50. 

b)  Caused Colleague A to leave the Home’s residents unattended from c. 

01.00-01.50. 

c)  Left the Home’s drug cupboard open and unattended from c. 01.00-01.50. 

d)  Had penetrative sex and/or intimate relations with Colleague A whilst on 

duty. 

e)  Inaccurately indicated that you did not have access to the Home matron’s 

telephone number when Resident A’s son asked you to provide it to him 
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2)  Your conduct at charge 1e) was dishonest in that you did have access to the 

Home matron’s telephone number and were attempting to mislead Resident A’s 

son. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 

Background: 

 

The panel was provided with the following background to the case: 

 

On 09 June 2016, Mr Fitton took up employment with Beverley Park Nursing Home 

(hereafter “the Home”). The Home is a nursing home with capacity to care for 18 

residents and is split over three floors. Mr Fitton was employed as a registered nurse 

and primarily worked night shifts (21:00-07:00).  

 

Resident A was a resident at the Home. He was admitted on 10 June 2016. He was 84 

years old and suffered with breathing difficulties.  

 

Resident A was hospitalised on 17 August 2016 following a fall and when he returned to 

the Home on 26 August 2016 he required oxygen for 24 hours each day.  

 

On 28 August 2016, Resident A was placed on an end of life care pathway. From then 

until his death on 03 September 2016 he was nursed in bed on the third floor of the 

Home. 

 

On 01 September 2016, Mr Fitton was working a night shift at the Home. The only other 

member of staff on shift was a healthcare assistant (hereafter “Colleague A”).  

 

Resident A’s family were conscious that he was at the end of his life and arrangements 

had been made for someone to be with him at all times. On 01/02 September 2016, 

Resident A’s son [Mr 1] was staying with him at the Home.  
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At 00:45 on 02 September 2016, Mr Fitton and Colleague A changed Resident A’s 

bedding. This took approximately 10 minutes. Prior to his bedding being changed 

Resident A had been asleep and this intervention caused him to wake up. 

 

After Mr Fitton and Colleague A left, Resident A became agitated and removed his 

oxygen mask. In his witness statement, Mr 1 said that he attempted to replace the mask 

but was unable to do so as it had fallen apart and rang the nurse call bell for assistance. 

Mr 1 believes he rang the call bell approximately 5 minutes after Mr Fitton and 

Colleague A had left i.e. at c.01:00. 

 

Mr 1 said that the call bell was not answered within ten minutes and, having consulted 

his watch to confirm the time (01:10), Mr 1 went downstairs to look for Mr Fitton and/or 

Colleague A. He went to the main nurse’s area on the ground floor and noted that the 

drug cupboard had been left ‘wide open and unlocked’. He was unable to find either Mr 

Fitton or Colleague A despite walking ‘all over the ground floor’ and having a ‘quick 

glance on all the floors’ as he returned to Resident A’s room. 

 

When he returned to Resident A’s room Mr 1 found Resident A ‘really agitated’ and 

‘really suffering’. He said Resident A was thrashing about in the bed and gasping for 

breath.  

 

Mr 1 returned to the ground floor and conducted a more comprehensive search for Mr 

Fitton and Colleague A looking ‘in all the rooms on the ground floor… everywhere… 

every communal room, including kitchen, office, dining room, lounge and 

conservatory… garden… a caravan in the garden’. He could not find Mr Fitton or 

Colleague A and went back to the first and second floors, listening at the doors of the 

Home’s other residents on the basis that Mr Fitton and Colleague A may have been 

caring for another patient, before returning to Resident A. 

 

When he returned to Resident A’s room Mr 1 found Resident A ‘still in the same 

situation… breathing so laboured ...highly agitated… thrashing’, ‘saying he could not 

trust anybody’. 
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Mr 1 returned to the ground floor again and found the Home’s telephone number which 

he called in the hope that Mr Fitton would have taken the ‘walkabout phone’. He said 

that the call went straight to answerphone. 

 

Mr 1 again returned to Resident A. By this point he was concerned that Resident A’s 

condition was becoming life threatening and began running around the Home shouting 

‘Can you help me?’ on every floor. He went ‘methodically room by room on the ground 

floor shouting but there was no response.’ Mr 1 went outside into the garden again and 

having been unable to find Mr Fitton or Colleague A resolved to call the emergency 

services to attend on Resident A.  

 

Mr 1 said he returned to the Home’s Matron’s office to call the emergency services and 

noticed a side door he had not previously opened. He went through the door and found 

a laundry room. He remembered that he had recently looked at his mobile phone and 

the time was 01:50. 

 

Upon opening the laundry room door, Mr 1 said that he saw Mr Fitton and Colleague A 

having ‘full sexual intercourse’. Mr 1 said that Colleague A noticed he was there and 

pushed the door closed with her foot. Shortly afterwards Mr Fitton and Colleague A 

exited the laundry room.  

 

When Mr Fitton exited the laundry room, Mr 1 said to him ‘You are a absolute disgrace, 

my father is suffering, you need to go upstairs, he has pulled off his oxygen mask. I 

don’t want you having any more intervention with my father after that. I don’t want you 

nursing him’. Mr 1 said that Mr Fitton responded by saying ‘I’m so sorry, it won’t happen 

again’, before attending to Resident A. 

 

Throughout the time Mr 1 had been looking for Mr Fitton and Colleague A he said that 

the nurse call bell had been sounding. 

After Resident A had been attended to, Mr 1 said that he asked Mr Fitton for the Home 

Matron’s [Ms 2] number as he wanted to report Mr Fitton’s conduct and escalate it to the 

Care Quality Commission and safeguarding. Mr 1 said that Mr Fitton initially responded: 
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‘We don’t have [Ms 2]’s home number’. It is alleged that was a dishonest reaction by Mr 

Fitton. Mr 1 said he responded by saying ‘Don’t try to lie to me, where is [Ms 2]’s 

number?’ at which point he says that Mr Fitton pointed to a notice board in Ms 2’s office. 

Mr 1 then telephoned Ms 2 and she attended to deal with the situation. Whilst waiting 

for Ms 2 to arrive Mr 1 said that Mr Fitton continued to apologise to him saying, ‘I’m so 

sorry’. 

After Ms 2 arrived she had a conversation with Mr Fitton in which she asked ‘What on 

earth were you thinking?’ ‘You have let us all down and yourself’ and ‘Why would you 

do that?’ To which she received no response. Mr Fitton was then asked to leave and did 

so. 

Later, Mr Fitton was asked by the Home to produce a statement dealing with the events 

recounted above. At that stage his case appears to have been that he was performing 

his duties as a nurse properly until 01:10 at which time he was ‘kissing and 

hugging/cuddling’ with Colleague A. In his handwritten statement Mr Fitton denies 

having had penetrative sex and suggests that he was discovered after being with 

Colleague A for approximately 20 minutes (as opposed to the alleged 50). 

Application to admit hearsay evidence: 

Mr Cassells made an application to admit the statement of the Home’s Matron, who is 

not in attendance, which consists of hearsay evidence.  

The panel accepted the legal assessor’s advice.  

Rule 31 of the NMC Rules provides that, so far as it is ‘fair and relevant,’ a panel may 

accept evidence in a range of forms and circumstances. 

The panel was informed that Mr Fitton had been sent a copy of Ms 2’s statement prior 

to the hearing and had been notified that the NMC intended to place it before a panel 

considering this matter. The panel was aware that Mr Fitton has disengaged with the 

NMC and has not provided any response regarding this hearing. 
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The panel recognised that Ms 2 of the Home was not a direct witness to the alleged 

incidents in this case and that her statement is not the sole and decisive evidence in 

relation to any of the charges. However her statement gives context to the allegations 

and the circumstances Mr 1 will describe in his evidence and Mr Fitton in his written 

statement. The panel also took into account that Ms 2 spoke with Mr Fitton immediately 

following the incidents and describes this in her statement. 

In the circumstances the panel concluded that the evidence was relevant to the charges 

and that it could be considered without unfairness to Mr Fitton. 

Accordingly the panel allowed the written statement of Ms 2 into evidence. Bearing in 

mind Ms 2’s evidence cannot be tested through live examination during the hearing, the 

panel will determine what weight, if any, to place upon this evidence. 

Decision on the facts and reasons: 

The only response received from Mr Fitton regarding the allegations is a written 

statement titled ‘my statement for 1 September 2016, provided to Ms 2 of Beverley Park 

Nursing Home, in which Mr Fitton denies he had penetrative sex with Colleague A but 

does accept they were ‘kissing and hugging/cuddling’. 

 

In reaching its decision on the contested allegations, the panel carefully considered all 

the relevant evidence before it. This included witness statements from Ms 2 and Mr 1 

and a written response from Mr Fitton. The panel also heard live evidence from Mr 1 

during the course of the hearing. 

 

The panel had regard to the submissions made by Mr Cassells. 

 

The panel accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely on the balance of probabilities. This means that the 

facts would be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged.  
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In relation to the charge of dishonesty the panel was referred by the legal assessor to 

the case of Ivey v Genting Casinos (UK) Ltd. [2017] UKSC 67. The panel should first 

consider what Mr Fitton believed at the time. It should then consider whether Mr Fitton’s 

actions would be considered dishonest by the standards of ordinary and reasonable 

people.  

 

The panel first considered the evidence of Mr 1. It was clearly difficult at times for Mr 1 

to speak about what must have been a highly distressing incident regarding his father. 

Nevertheless, despite the understandably emotional circumstances, the panel found Mr 

1’s evidence to have been clear and consistent. He described what he saw in detail and 

was able to justify the reason he came to the conclusion he did regarding Mr Fitton and 

Colleague A having sex in the laundry room. Mr 1 said that he had not met Mr Fitton 

before the relevant night shift and had no previous adverse encounters with him. The 

panel had no reason to disbelieve his account. 

 

The panel had regard to Mr Fitton’s written response to the local level investigation, in 

which he states: 

 

“At approximately 23:00 hours [Colleague A] and myself commenced the nightly check 

and finished at 01:00 hours. Next check being at 02:00 hours. I then completed some 

chores that took about 10 minutes to complete. After that I went to the laundry to assist 

[Colleague A]. We both liked each other and in doing laundry we brushed close to each 

other and lost in the moment we started kissing and hugging each other and got lost in 

the moment until we got caught at 01:30 hours…at no particular time ever did 

[Colleague A] and myself have sexual intercourse…” 

 

The panel proceeded to consider the charges, directing its attention to the available 

evidence. 

 

1)  On 02 September 2016, whilst nurse in charge of Beverley Park Nursing 

Home (‘the Home’): 

 

a)  Left the Home’s residents unattended from c. 01.00-01.50. 
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b)  Caused Colleague A to leave the Home’s residents unattended from 

c. 01.00-01.50. 

 

Although Mr Fitton does not accept the timeframes referred to in the charges or the 

actions he was involved in at the time, he accepts that he was with Colleague A in the 

laundry ‘kissing and hugging [and] cuddling’ from at least 01:10 to 01:30, thereby 

leaving the Home’s residents unattended during that time. 

 

The panel accepted the evidence of Mr 1 that Mr Fitton had not been available to assist 

his father from 01:00 to 01:50 and that he discovered Mr Fitton with Colleague A in the 

laundry room. Mr 1 gave evidence that he checked the time on his phone and the clock 

at the Home repeatedly during his search for Mr Fitton and Colleague A. It was clear 

that Mr Fitton had left the Home’s residents unattended from about 01:00 to 01:50. Mr 

Fitton, as the registered nurse on duty, was accountable for running the Home during 

this shift and had therefore also caused Colleague A, a junior member of staff, to leave 

the residents unattended during this time. 

 

Accordingly the panel found charges 1(a) and 1(b) proved. 

 

c)  Left the Home’s drug cupboard open and unattended from c. 01.00-

01.50. 

 

Mr 1 gave evidence that he had used the call bell to gain assistance from Mr Fitton 

and/or Colleague A. He said that the call bell was not answered within ten minutes and, 

having consulted his watch to confirm the time (1:10), Mr 1 said that he went downstairs 

to look for Mr 1and/or Colleague A. Mr 1 said that he went to the main nurse’s area on 

the ground floor and noted that the drug cupboard had been left ‘wide open and 

unlocked’. Mr 1 described the drugs he saw in the cupboard. Mr 1 gave evidence that 

he had been employed as a service manager within this setting and he was aware of 

what a drug cupboard looked like. He also described his shock at seeing the cupboard 

left open. The panel accepted Mr 1’s account. 
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Ms 2 in her statement said that the drug cupboard was ‘not open’ when she arrived at 

the Home. However, this was at a later time and the panel did not consider that his 

contradicted Mr 1’s evidence. 

 

Accordingly the panel found charge 1(c) proved. 

 

d)  Had penetrative sex and/or intimate relations with Colleague A whilst 

on duty. 

 

Mr 1 said that he went in search of Mr Fitton and Colleague A in the laundry room of the 

Home. Upon opening the laundry room door, Mr 1 said that he saw Mr Fitton and 

Colleague A having ‘full sexual intercourse’. He said that Colleague A was ‘almost onto 

one of the washing machines or lower tumble dryer … no bottoms on her legs… [Mr 

Fitton] was between her legs. His trousers and underpants were at his ankle. His hips 

were going in and out… right between her legs’. In his evidence Mr 1 gave a clear 

description of what he saw occurring between Mr Fitton and Colleague A and described 

this as sexual intercourse and not ‘kissing and hugging/cuddling’ as has been stated by 

Mr Fitton. 

 

The panel preferred the account provided by Mr 1 to that of Mr Fitton in his written 

account and concluded, on the balance of probabilities, that Mr Fitton had penetrative 

sex with Colleague A whilst on duty. 

 

Accordingly the panel found charge 1(d) proved. 

 

e)  Inaccurately indicated that you did not have access to the Home 

matron’s telephone number when Resident A’s son asked you to 

provide it to him 

 

Mr 1 said that, after Resident A had been attended to, he asked Mr Fitton for Ms 2’s 

telephone number as he wanted to report Mr Fitton’s conduct and escalate it to the Care 

Quality Commission and safeguarding. He said that Mr Fitton initially said ‘We don’t 

have [Ms 2]’s home number’. 
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In his written response Mr Fitton stated: ‘The relative took our names and asked the 

telephone number for [Ms 2] which I did’. 

 

The panel preferred the account provided by Mr 1. 

 

Accordingly the panel found charge 1(e) proved. 

 

2)  Your conduct at charge 1e) was dishonest in that you did have access to 

the Home matron’s telephone number and were attempting to mislead 

Resident A’s son. 

 
The panel has found that Mr Fitton told Mr 1 that he did not have Ms 2’s telephone 

number. The panel considered the evidence from Mr 1 that Mr Fitton at the time had 

been apologising for his actions in the laundry room. The panel also bore in mind that 

Ms 2’s number was on a notice board within the Home and that Mr Fitton admitted this 

upon a further query from Mr 1. The panel could identify no other reasonable 

explanation for Mr Fitton not initially providing Ms 2’s number other than an attempt by 

him to prevent Ms 2 from finding out what Mr 1 had witnessed. The panel therefore 

considered that Mr Fitton must have realised the nature of his actions at the time. 

Further, the panel was satisfied that those actions, concealing information someone 

knew they had available to them, would be considered dishonest by the standards of 

ordinary and reasonable people.  

 

Accordingly the panel found charge 2 proved. 

 

Determination on misconduct and impairment: 

 

Having announced its finding on the facts, the panel then moved on to consider whether 

the facts found proved amounted to misconduct and, if so, whether Mr Fitton’s fitness to 

practise is currently impaired by reason of that misconduct. The NMC has defined 

fitness to practise as a registrant’s suitability to remain on the register unrestricted.  

 

The panel had regard to the submissions of Mr Cassells.  
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The panel accepted the advice of the legal assessor. The panel was referred to the 

cases of Council for Healthcare Regulatory Excellence v. NMC and Paula Grant [2011] 

EWHC 927 (Admin) and Roylance v GMC [2001] 1 AC 311. 

 

In determining whether or not Mr Fitton’s fitness to practise is currently impaired, the 

panel bore in mind that this is a two stage process. It first considered whether the facts 

found proved in this case amount to misconduct and, if so, whether as a result of that 

misconduct, Mr Fitton’s fitness to practise is currently impaired. The panel bore in mind 

that there is no burden or standard of proof at this stage of the proceedings and that the 

issue of impairment is a matter for the independent judgement of the panel.  

 

In reaching its decision on misconduct, the panel bore in mind its duty to protect the 

public, to maintain public confidence in the profession and the regulatory process, and 

to declare and uphold proper standards of behaviour and conduct. 

 

The panel considered first whether the facts giving rise to the charges amounted to 

misconduct. The panel considered all the relevant evidence in this case. The panel has 

found that Mr Fitton left residents who were in his care unattended, caused a junior 

colleague to do the same, left the Home drug cupboard open and unattended, had 

sexual intercourse whilst on duty and lied to a relative of a resident who had been 

seeking his assistance. That resident was vulnerable and had been in need of medical 

assistance during this period. 

 

The panel considered that such behaviour clearly represented significant departures 

from the standards expected of a registered nurse. It was behaviour which would be 

considered deplorable by colleague practitioners and the wider public. Furthermore, a 

nurse acting dishonestly in a professional capacity clearly has the potential to impact on 

those in their care. 

 

The panel concluded that these were significant failings and breached the following 

provisions of the 2015 NMC Code of Conduct (the Code):  
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1 Treat people as individuals and uphold their dignity 

To achieve this, you must: 

 

1.4  make sure that any treatment, assistance or care for which you are 

responsible is delivered without undue delay 

 

18 Advise on, prescribe, supply, dispense or administer medicines within the 

limits of your training and competence, the law, our guidance and other 

relevant policies, guidance and regulations 

 

To achieve this, you must: 

 

18.4 take all steps to keep medicines stored securely 

 

20  Uphold the reputation of your profession at all times 

 

To achieve this, you must: 

 

20.1. Keep to and uphold the standards and values set out in the Code 

 

20.2. Act with honesty and integrity at all times … 

 

20.3  be aware at all times of how your behaviour can affect and influence the 

behaviour of other people 

 

20.8  act as a role model of professional behaviour for students and newly 

qualified nurses and midwives to aspire to 

 

25  Provide leadership to make sure people’s wellbeing is protected and to 

improve their experiences of the health and care system  

 

To achieve this, you must:  
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25.1  identify priorities, manage time, staff and resources effectively and deal 

with risk to make sure that the quality of care or service you deliver is 

maintained and improved, putting the needs of those receiving care or 

services first 

 

The panel was aware that not every act falling short of what would be proper in the 

circumstances, and not every breach of the Code, would be sufficiently serious that it 

could properly be described as misconduct. However, Mr Fitton’s behaviour 

demonstrated clear failures in his duty to ensure the safety of those in his care and to 

uphold the reputation of his profession at all times. Further, acts of dishonesty clearly 

breach the fundamental tenets of honesty, integrity and openness expected of a 

registered nurse. 

 

In all the circumstances, the panel was satisfied that the facts found proved were 

sufficiently serious to constitute misconduct. 

 

The panel then went on to consider whether Mr Fitton’s fitness to practise is currently 

impaired by reason of his misconduct. The panel reminded itself that it should consider 

not only the risk that a registrant poses to members of the public, but also the public 

interest in upholding proper professional standards and public confidence in the NMC 

as a regulator, and whether those aims would be undermined if a finding of impairment 

were not made in the circumstances.  

 

The panel reminded itself of the guidance of Mrs Justice Cox in the case of Grant, 

adopting the test proposed by Dame Janet Smith in the Shipman enquiry: 

 

“Do our findings of fact in respect of the doctor’s misconduct, deficient professional 

performance, adverse health, conviction, caution or determination show that his/her 

fitness to practise is impaired in the sense that s/he: 

 

a) Has in the past acted and/or is liable to act in the future so as to put a patient or 

patients at unwarranted risk of harm; and/or 
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b) Has in the past brought and/or is liable in the future to bring the profession into 

disrepute; and/or 

 

c) Has in the past breached and/or is liable in the future to breach one of the 

fundamental tenets of the profession; and/or 

 

d) Has in the past acted dishonestly and/or is liable to act dishonestly in the future.” 

 

The panel considered that your misconduct fell into the impairment categories (a), (b), 

(c) and (d) identified above.  

 

The panel has found that Mr Fitton was engaged in sexual intercourse with a junior 

colleague leaving residents unattended and whilst one particular resident was in need of 

assistance and his son was desperately seeking his help. Mr Fitton’s actions placed 

residents at risk of harm, particularly Resident A, who was in need of medical 

assistance at the time. Mr Fitton’s actions also caused obvious distress to Resident A’s 

son. Further, Mr Fitton acted in a dishonest manner to deceive Mr 1 so as to avoid his 

conduct being reported. 

  

The panel had regard to whether Mr Fitton’s misconduct is easily remediable, whether it 

had been remedied and whether it is likely to be repeated. The panel bore in mind that 

Mr Fitton’s dishonesty may be attitudinal in nature and, accordingly, difficult to 

remediate.  

 

The panel bore in mind that Mr Fitton has disengaged with the regulatory process and 

the panel had received no response from Mr Fitton to the charges. The panel noted 

that, in his written response to Ms 2, Mr Fitton accepts that he ‘neglected’ his duty.  

 

However, the panel has not received any evidence of insight or reflection from Mr Fitton 

into the impact his actions had on others or the reputation of the nursing profession. The 

panel had no information regarding his practice following these incidents or his current 

circumstances or of any training or relevant remediation he has undertaken. The panel 
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bore in mind that Mr Fitton did make an immediate apology for his actions both to Ms 1 

and Ms 2. 

 

However, Mr Fitton has not demonstrated any understanding of the potential effects of 

his conduct on colleagues, the reputation and standing of the nursing profession and 

the public. In light of the nature of the misconduct which involved a number of 

intentional and inappropriate actions which posed a risk of harm, the panel has 

identified attitudinal issues on Mr Fitton’s part. 

 

In the absence of remediation or insight into his misconduct the panel was unable to 

dismiss concerns that Mr Fitton might repeat such, or similar, misconduct in the future. 

The panel therefore found that Mr Fitton is liable to place those in his care at risk of 

harm. 

 

The panel has also found that Mr Fitton’s behaviour had undermined public trust and 

confidence in the profession.  

 

For all these reasons, the panel determined that the need to uphold proper professional 

standards and public confidence in the profession would be further undermined if a 

finding of impairment were not made in the circumstances. 

 

Accordingly, the panel determined that Mr Fitton’s current fitness to practise is impaired 

by reason of his misconduct on both public protection and public interest grounds. 

 
Determination on Sanction: 

 

In reaching its decision on sanction, the panel considered all the evidence before it, 

including the submissions made by Mr Cassells who submitted that the NMC’s 

proposed sanction in this case was a striking-off order.  

 

The panel accepted the advice of the legal assessor.  

 

Under Article 29 of the Nursing and Midwifery Council Order 2001, the panel may take 

no further action, make a caution order for one to five years, a conditions of practice 
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order for no more than three years, a suspension order for a maximum of one year or a 

striking-off order. 

 

The panel took account of the NMC Sanctions Guidance and had regard to the need to 

protect the public as well as the wider public interest. The panel applied the principle of 

proportionality, weighing the interests of the public against Mr Fitton’s interests, and has 

taken into account the mitigating and aggravating factors in the case.   

 

The panel identified the following as the primary aggravating factors: 

 

 Mr Fitton was the most senior member of staff on duty and the only registered 

member of staff on duty when the incident occurred 

 Mr Fitton’s actions caused the Home to effectively become unstaffed for almost 

an hour 

 Mr Fitton abused his position of trust and put his own gratification above the 

needs of those in his care 

 There has been a lack of insight from Mr Fitton, although he did apologise at the 

time 

 Mr Fitton’s actions placed residents at the Home at risk of harm 

 Mr Fitton’s dishonesty related to an initial attempt to prevent his conduct being 

reported 

 

In relation to mitigation, the panel took into account that Mr Fitton made immediate 

apologies to Mr 1 and to Mr 2. 

 

The panel considered that Mr Fitton’s dishonesty was spontaneous and related to an 

isolated incident although intended for personal gain, namely to protect his career, and 

his dishonesty did not place those in his care at direct risk of harm. Mr Fitton 

subsequently did provide Ms 2’s telephone number to Mr 1. In the circumstances the 

panel did not consider the dishonesty to be at the higher end of the spectrum. 

Nevertheless, the panel considered that Mr Fitton’s misconduct as a whole was of a 

serious nature. 
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The panel first considered whether to take no action.  It concluded that this would be 

wholly inappropriate because the misconduct in this case was far too serious to take no 

further action and that this would not provide any protection to patients. It concluded 

that the public interest, in terms of confidence in the nursing profession and the NMC as 

regulator, would not be satisfied by such an outcome.  

 

The panel next considered whether to make a caution order. The panel bore in mind 

that the misconduct in this case is not at the lower end of the spectrum of impaired 

fitness to practise. Mr Fitton’s misconduct was serious and involved the neglect of those 

in his care, inappropriate behaviour whilst on duty and dishonest behaviour. A caution 

order would not address the issues of public protection identified in this case as it would 

not restrict Mr Fitton’s practice. The panel also concluded that a caution order would not 

be sufficient to satisfy the wider public interest, in declaring and upholding the standards 

of the profession. 

 

The panel considered the imposition of a conditions of practice order. It reminded itself 

of the factors set out in the NMC sanction guidance which indicate when such an order 

may be appropriate. There has been no engagement from Mr Fitton with the NMC 

regarding this case. Furthermore, conditions would not address the attitudinal issues 

which the panel has identified, such as his leaving residents and medication unattended 

to engage in inappropriate conduct with a junior colleague and subsequently attempting 

to prevent his actions being reported.  In weighing all of the information before it, the 

panel concluded that it could not formulate workable conditions of practice and that 

conditions would not provide sufficient protection to the public. In addition, the panel 

determined that the wider public interest would not be satisfied by the imposition of a 

conditions of practice order. 

 

The panel next considered whether a suspension order would be an appropriate and 

proportionate sanction in this case. The panel took into account the need protect the 

public and to maintain public confidence in the profession, the NMC as regulator and 

also to uphold proper standards. The panel had regard to the impact that such an order 

will have upon Mr Fitton, and balanced those against the wider public interest.  
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The panel took into account the apologies Mr Fitton made to Mr 1 and Ms 2 and also 

that it has not been provided with any evidence of other concerns in his nursing career. 

Indeed, the evidence before the panel from Ms 2 regarding Mr Fitton’s practice outside 

of these incidents was positive. However, the panel was of the view that Mr Fitton’s 

misconduct was extremely serious, goes to the heart of nursing practice and was 

deplorable.  

 

The panel considered that Mr Fitton’s behaviour, as detailed in the charges found 

proved, clearly represents significant professional failings for a registered nurse. 

Although the misconduct charged occurred over the course of one shift, it related to four 

separate areas involving neglect of patients, disregard for safety of medication, 

inappropriate behaviour whilst on duty and dishonesty. Mr Fitton has disengaged with 

the NMC and there was nothing before the panel to suggest that he may wish to re-

engage in the future. The panel was concerned at the lack of evidence of insight from 

Mr Fitton to the effect his misconduct had upon others as well as the wider reputation of 

the profession. Moreover, the panel has identified attitudinal issues which appear to be 

deep-seated.  

 

The panel therefore concluded that a suspension order would not sufficiently address 

the wider public interest of maintaining confidence in the profession and upholding 

proper standards of conduct. 

 

Accordingly, the panel considered a striking-off order. The panel was of the view that Mr 

Fitton’s misconduct is fundamentally incompatible with his remaining on the nursing 

register. The panel considered the misconduct involved deliberate inappropriate 

behaviour on duty which placed others at risk of harm and indeed caused distress to a 

resident at the Home and his relative. The panel has identified a risk of repetition of this 

behaviour and it has had no credible assurances from Mr Fitton that this will not recur. 

As such, a striking-off order is the only order available to the panel sufficient to protect 

the public and meet the wider public interest in this case.  

 

The panel also concluded that the need to protect vulnerable patients and uphold the 

public interest in this matter outweighed Mr Fitton’s own interests.  
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The panel therefore determined to impose a striking-off order so as to maintain public 

confidence in the nursing profession and the NMC as its regulator, and to declare that 

such behaviour is unacceptable. 

 
Decision on Interim Order: 

 

Mr Cassells submitted that an interim suspension order should be imposed for the 

period of 18 months to cover the possibility of an appeal being made in the 28 day 

appeal period. 

 

The panel has accepted the advice of the legal assessor who referred the panel to its 

powers under Article 31 of the Nursing and Midwifery Order 2001 and to the NMC’s 

published Guidance to panels considering whether to make an interim order.    

 

Article 31 of the Nursing and Midwifery Order 2001 outlines the criteria for imposing an 

interim order. The panel may only make an interim order if it is satisfied that it is 

necessary on one of three grounds: for the protection of the public, is otherwise in the 

public interest or that it is in the registrant’s own interest. 

 

The panel had regard to the circumstances of the case and the reasons set out in its 

decision for the striking-off order. The panel has concluded that Mr Fitton’s misconduct 

is fundamentally incompatible with his remaining on the nursing register. The panel 

considered that an interim order is therefore necessary in the public interest and for the 

protection of the public. Not to make an interim suspension order would be incompatible 

with the panel’s earlier findings.  

 

Therefore, in all the circumstances, the panel concluded that an 18 month interim 

suspension order is necessary in this case so as to cover the period of appeal. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 
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If no appeal is made then the interim order will be replaced by the striking-off order 28 

days after Mr Fitton is sent the decision of this hearing in writing. 

 

That concludes this hearing. 

 
 
 


