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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

2 October 2018 

Resuming Substantive Hearing 
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Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Helen Margaret Smithson 
 
NMC PIN:  85Y2957E 
 
Parts of the register: Nursing – Sub Part 1 
 Registered Nurse – Adult 
 (March 2000) 
 
 Nursing – Sub Part 2 
 Registered Nurse – Adult  
 (May 1987) 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Clive Chalk (Chair – Lay member) 

Jonathan Coombes (Registrant member) 
Tracey Jary (Registrant member) 
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Miss Smithson: Present via telephone, not represented (2 

October 2018) 
Not present and not represented (21-25 
January 2019) 

 
Nursing and Midwifery Council: Represented by Neil Jeffs, Case Presenter (2 

October 2018) 
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Represented by Bryony Dongray, Case 
Presenter (21-25 January 2019) 

 
Facts proved: All 
 
Fitness to practise: Impaired 
 
Sanction: Striking off order 
 
Interim Order: Interim suspension order – 18 months 
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Details of charge: 

 

That you, a registered nurse, whilst working at the Royal Sussex County Hospital 

between 8 October 2010 and 8 August 2016: 

 

1. On 2 November 2015, whilst on the Short Stay Ward, failed to ensure that the 

keys to the controlled drug cupboard were under your control at all times during 

your shift. 

 

2. Whilst working in the Accident and Emergency department, you behaved 

inappropriately in that you: 

 

2.1  on one or more occasions, whilst on duty, consumed the drug Entonox: 

 

2.1.1 whilst on duty; 

2.1.2 when you were not entitled to do so; 

2.1.3 in the presence of a Colleague A; 

2.1.4 and encouraged Colleague A to consume Entonox; 

 

2.2 on one or more occasions, whilst on duty, encouraged Colleague A to 

behave inappropriately in that you recorded him: 

 

2.2.1 dressed in a hospital gown, lying on a hospital bed: 

2.2.2 sitting on a commode, dressed in a hospital gown; 

 

3. Knowing that whilst on duty Colleague A was or may have been stealing drugs, 

you did not escalate this to your line manager: 

 

4. On  one or more occasions, accepted drugs from Colleague A for your own 

personal use, that you knew or suspected were stolen; 
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5. On one or more occasions, consumed drugs whilst on duty or attended work 

having consumed drugs; 

 

6. On one or more occasions video recorded yourself consuming controlled drugs: 

 

a. For recreational use; 

b. That were not prescribed for you; 

c. That you knew or suspected were stolen; 

 

7. On one or more occasions failed to use social media responsibly in that you 

forwarded one or more of the video recordings referred  to in charge 6 to another 

person; 

 

8. On 26 May 2016, and in relation to disciplinary proceedings that you were 

involved in, behaved inappropriately in that through the medium of social media, 

you: 

 

a. discussed the proceedings with colleagues; 

 

b. referred to one or more members of the disciplinary panel/investigators in 

a derogatory manner. 

 

9. Your conduct at any and/or all of charge 2.1 above was dishonest in that you: 

9.1 Knew that the Entonox was not available for your personal use and/or the 

use of Colleague A; 

9.2 Knew that you were not entitled to use/consume the Entonox. 

10. Your conduct at any and/or all of charges 3 and/or 4 above was dishonest in 

that you: 

10.1 Knew or suspected that Colleague A was stealing drugs; 
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10.2 Knew that you should have escalated such concerns to your line manager 

and/or refused to accept such drug; 

10.3 Intended to conceal the conduct referred to in charges 3 and/or 4 above 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 



 6 

 

Decision and reasons on application to amend the charge 

 

The panel heard an application made by Mr Jeffs, on behalf of the NMC, to add two 

further charges to the Schedule of Charge, both of which concern allegations of 

dishonesty in relation to established charges 2.1, 3 and 4. 

 

The proposed additions were as follows: 

 

9. Your conduct at any and/or all of charge 2.1 above was dishonest in that you: 

9.1 Knew that the Entonox was not available for your personal use and/or the use of 

Colleague A; 

9.2 Knew that you were not entitled to use/consume the Entonox. 

10. Your conduct at any and/or all of charges 3 and/or 4 above was dishonest in that 

you: 

10.1 Knew or suspected that Colleague A was stealing drugs; 

10.2 Knew that you should have escalated such concerns to your line manager 

and/or refused to accept such drug; 

10.3 Intended to conceal the conduct referred to in charges 3 and/or4 above 

 

Mr Jeffs informed the panel of the procedure by which the NMC formulates charges and 

provided the panel with a brief history of the case. He submitted that there is information 

which calls into question your honesty and integrity, and invited the panel to consider 

that it was in the public interest therefore to include these additional charges. Mr Jeffs 

submitted that the proposed additions were required to give full effect to the regulatory 

concerns in this case and to ensure that the charges properly reflect the serious nature 

of your alleged conduct.   
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Mr Jeffs informed the panel that you were notified of the proposed amendments by 

telephone and email only last Thursday (27 September 2018). He accepted that this 

was short notice and that you should have been notified earlier, and apologised to you. 

The late notification appears to have been due to an error. Mr Jeffs informed the panel 

that the proposed late addition was not due to some new evidence which had come to 

light, and submitted that allegations of dishonesty are serious matters. 

 

Mr Jeffs submitted that, in this case, there is a risk of prejudice to both parties. If the 

amendment is not made, the NMC will not be able to proceed on the correct charges. 

Conversely, if the amendment is allowed, you are unlikely to be in a position to defend 

the charges immediately. He submitted that any prejudice due to this late amendment 

must be balanced with the overall public interest. Mr Jeffs invited the panel to consider 

that the way to cure any prejudice to you is to allow time for you to consider your 

position, potentially seek advice, and review your case as a consequence of any such 

amendments.  He gave a brief summary of the merits of the case insofar as they related 

to the evidential basis for dishonesty, and submitted that the proposed additional 

charges were required to give full effect to the regulatory concerns in this matter. Mr 

Jeffs also brought to the panel’s attention that two witnesses are scheduled to attend for 

today. He concluded his submissions by fully accepting that your concerns with regards 

to fairness must be addressed. 

 

You told the panel that you wished to challenge the application for amending the 

charges, primarily on the basis that you had been given notice of those proposed 

amendments only two working days before this hearing. You submitted in strong terms 

that you have not had sufficient time to prepare yourself for these significant changes. 

You informed the panel of your intention to further research the appropriate legal 

concepts as well as to obtain professional and other references, which would relate to 

your honesty and integrity. You also told the panel that you may seek some legal advice 

on how best to approach these new charges, and submitted that if you are to be 

accused of dishonesty, you have the right to defend yourself appropriately. You 
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informed the panel that you would need at least a week or more in which to fully 

address the new charges in light of your personal circumstances. 

 

The panel accepted the advice of the legal assessor, which included that Rule 28 of the 

Rules states: 

 

28. (1) At any stage before making its findings of fact, in accordance with rule 

24(5) or (11), the Investigating Committee (where the allegation relates to a 

fraudulent or incorrect entry in the register) or the Fitness to Practise Committee, 

may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice.  

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

Furthermore, the legal assessor drew the panel’s attention to their wider duty and in 

particular the cases of CHRE v GMC and Ruscillo [2004] EWCA Civ 1356 and PSA v 

NMC and Jozi [2015] EWHC 764 (Admin). He further directed the panel’s attention to 

Rule 32, which provides guidance on the factors a panel should take into account when 

considering adjournment and postponement.  

The panel was of the view that the amendment, as applied for, was in the interests of 

justice and their wider duty. The panel was satisfied that it was in the public interest that 

the allegations in relation to dishonesty be included. The seriousness of the charges 

warrant a description of dishonesty, the allegations of dishonesty are significant, and 

despite the short notice to you, they allege significant mischief in this case. The panel 

therefore decided to allow the application to amend the charges. 
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However, having determined to allow the amendments, the panel concluded that, in 

fairness to you, you required sufficient and reasonable time to prepare your case in the 

circumstances of these new charges. It took into account that you only received notice 

of the proposed amendments last Thursday, that you are not legally represented, and 

noted your personal circumstances. The panel determined that you need the 

opportunity to appropriately prepare your case, and to direct your questioning and 

submissions accordingly. It took into account the steps which you said you would have 

to undertake, were the amendment to be allowed, and considered that such steps will 

take a significant amount of time. The panel therefore concluded that, as it had not yet 

been seized of this case, this matter ought to be postponed and re-listed.  

 

The panel took into account that witnesses have been warned for today and tomorrow, 

and noted the inconvenience that would be caused to them by postponing this case. 

However, after considering all the options, the panel concluded that there was a public 

interest in ensuring fairness to both you and the NMC. The public interest was best 

served by a postponement of at least 28 days to allow you to undertake such 

preparation as is necessary in light of the significant amendments to the charges. 
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[This hearing resumed on 21 January 2019] 

 

At the outset of the hearing the panel was informed that Miss Smithson has engaged 

with the NMC since the substantive hearing was adjourned in October 2018. Miss 

Smithson had indicated that she would like to participate in this hearing via video link or 

by telephone. Despite this indication Miss Smithson was not present at the hearing and 

had not provided good reason for not being present or available.  

 

The panel was made aware that the last contact between Miss Smithson and the NMC 

was a telephone call on 18 January 2019. The NMC Case Officer, on the telephone call, 

sought to run a test on Miss Smithson’s laptop so that she could join this hearing via 

video link. Miss Smithson advised that she was feeling unwell and that she would call 

back in ‘about an hour’ to test her laptop for video link. Miss Smithson did not call back 

nor has she had any communication with the NMC since 18 January 2019. 

 

The panel, at the outset of the hearing, was advised of Miss Smithson’s intention to join 

the hearing remotely. The panel noted that Miss Smithson had joined the previous 

adjourned hearing by telephone. In the light of this, the panel determined to allow the 

NMC time to make further efforts to contact Miss Smithson to see if she would like to 

take part in this hearing. The panel adjourned until 2pm of day one. 

 

Upon resuming Ms Dongray told the panel that further efforts have been made by 

telephone and email to contact Miss Smithson. She told the panel that one call was 

answered and drew their attention to a telephone note from today (21 January 2019): 

 

‘The call was answered by a woman, I told her I was calling from the NMC and 

asked if I was speaking to Ms Smithson. 

 

The woman told me that Ms Smithson was not available, I asked who was I 

speaking to, she told me she had borrowed Ms Smithsons phone and that Ms 

Smithson was having a complete meltdown. I asked who I was speaking to and 
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she told me that she had just borrowed the phone but the battery was about to 

die. I asked again if I could have her name but there was no answer, the line 

stayed open for several seconds but no-one responded to me. The call ended.’ 

 

Ms Dongray referred the panel to a witness statement of the Case Coordinator who 

made the call, specifically: 

 

‘4. After the call I was played a voicemail message left by the registrant. 

 

5. In my opinion the person who answered my call today was the same person 

who let the voicemail message I played.’ 

 

The panel recognised the limitations of this evidence as it was based on the Case 

Coordinator’s opinion. 

 

The panel went on to consider whether the service of the notice of hearing had been 

served and if it has, whether to proceed in the absence of Miss Smithson. 

 

 

Decision on Service of Notice of Hearing 

 

The panel was informed that Miss Smithson was not in attendance and that written 

notice of this hearing had been sent to Miss Smithson’s registered address by recorded 

delivery and by first class post on 21 December 2018. 

 

The panel took into account that the notice letter provided all of the necessary 

information. This included the time, dates and venue of the hearing and, amongst other 

things, information about Miss Smithson’s right to attend, be represented and call 

evidence, as well as the panel’s power to proceed in her absence.  
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Ms Dongray submitted the NMC had complied with the requirements of Rules 11 and 34 

of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (the 

Rules).  

 

The panel accepted the advice of the Legal Assessor.  

 

In the light of all of the information available, the panel was satisfied that Miss Smithson 

has been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34.  

 

 

Decision on proceeding in the absence of the Miss Smithson 

 

Given the NMC efforts to contact Miss Smithson without success, the panel considered 

whether it should proceed in the absence of Miss Smithson.   

 

The panel had regard to Rule 21 (2) states: 

 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 

(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 
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Ms Dongray invited the panel to continue in the absence of Miss Smithson. Ms Dongray 

submitted that Miss Smithson is clearly aware of this hearing and that she had indicated 

that she would be attending via telephone or video link. Ms Dongray told the panel that 

Miss Smithson has not requested an adjournment and there was no reason to believe 

that an adjournment today would secure her attendance in the future. She therefore 

invited the panel to proceed in the absence of Miss Smithson. Ms Dongray told the 

panel that a witness has been warned for today to give evidence. She reminded the 

panel of the public interest in the timely disposal of cases.  

 

The panel accepted the advice of the Legal Assessor who referred them to the cases of 

R v Jones [2002] UKHL; GMC v Adeogbe [2016] EWCA Civ 162; and GMC v Hayat 

[2017] EWCA Civ 2796. 

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of Jones.  

 

The panel has decided to proceed in the absence of Miss Smithson. In reaching this 

decision, the panel has considered the submissions of Ms Dongray, and the advice of 

the Legal Assessor.  It has had particular regard to the factors set out in the decision of 

Jones.  It has had regard to the overall interests of justice and fairness to all parties. It 

noted that: 

 

 No good reason has been provided by Miss Smithson for her absence; 

 No application for an adjournment has been made by Miss Smithson; 

 Miss Smithson has not responded to efforts made by the NMC to contact her; 

 The case had previously been adjourned, this adjournment had provided Miss 

Smithson with an opportunity to prepare for this hearing; 

 There is no reason to suppose that adjourning would secure her attendance at 

some future date;  
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 A witness has been warned for today to give evidence, and others are due to 

attend;  

 Not proceeding may inconvenience the witnesses, their employer(s) and, for 

those involved in clinical practice, the clients who need their professional 

services; 

 There is a strong public interest in the timely disposal of the case. 

 

The panel acknowledged that there is some disadvantage to Miss Smithson in 

proceeding in her absence. She will not be able to challenge the evidence relied upon 

by the NMC and will not be able to give evidence on her own behalf. However, in the 

panel’s judgment, this can be mitigated. The panel has seen a letter submitted by Miss 

Smithson dated 8 August 2016 submitted by her during the internal Trust’s investigation 

and her oral answers and submissions during those proceedings. This means that the 

panel can identify some of the areas where she takes issue with the NMC witnesses.  

The panel can explore any inconsistencies in the evidence which it identifies and can 

question the NMC witnesses.  

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Miss Smithson. The panel will draw no 

adverse inference from Miss Smithson’s absence in its findings of fact. 

 

 

Decision and Reasons on application pursuant to Rule 31 (video link) 

 

The panel heard an application made by Ms Dongray under Rule 31 of the Rules to 

allow Ms 1 to give evidence via video link. Ms Dongray told the panel that Ms 1 could 

not attend due to a medical condition and drew the panel’s attention to a Schedule of 

medical appointments. She submitted that giving evidence by telephone would mitigate 

any stress caused to Ms 1 in travelling to London while she is unwell. 
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Ms Dongray informed the panel that Ms 1’s evidence is relevant to charge 1. She 

submitted that it would be fair for Ms 1’s evidence to be heard by video link and that the 

panel would be able to see Ms 1 in order to assess her demeanour. 

 

The panel heard and accepted the advice of the Legal Assessor.  

 

The panel noted Ms Dongray’s comments about the nature of Ms 1’s evidence and 

determined that it was clearly relevant. It bore in mind Ms 1’s health condition. 

 

When determining whether it was fair to allow Ms 1’s evidence by video link, it bore in 

mind that the panel would be able to see Ms 1 and question her in the same way as if 

she were present at the hearing. It concluded that there would be no prejudice caused 

to Miss Smithson in allowing this application. The panel therefore determined that it 

would be fair to hear this witness via video link and granted the application.  

 

 

Decision and reasons on an application pursuant to Rule 31 to admit evidence 

 

The panel heard an application made by Ms Dongray under Rule 31 of the Rules to 

allow the written statement and disciplinary meeting notes of Colleague A into evidence. 

Ms Dongray told the panel that Colleague A, a healthcare assistant (HCA), has not 

responded to the NMC’s requests to provide a witness statement for the purpose of 

these proceedings. She told the panel that the NMC cannot compel him to give 

evidence. 

 

Ms Dongray submitted that the evidence of Colleague A was neither the sole nor the 

decisive evidence in this case. She submitted that it is relevant to the charges and that it 

would be fair to admit into evidence. 

 

The NMC had indicated to Miss Smithson, in the case management form that it was 

intending to provide this evidence to the panel. Miss Smithson has not objected to the 
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evidence of Colleague A being admitted. On this basis Ms Dongray advanced the 

argument that there was no lack of fairness to Miss Smithson in allowing Colleague A’s 

written statement into evidence.  

 

The panel heard and accepted the Legal Assessor’s advice on the issues it should take 

into consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings.  

 

The Legal Assessor also drew the panel’s attention to the cases of R (Bonhoeffer) v 

General Medical Council [2011] EWHC 1585 (Admin); NMC v Ogbonna [2010] EWCA 

Civ 1216 and Thorneycroft v NMC [2014] EWHC 1565 (Admin). 

 

The panel first accepted that Colleague A’s evidence was relevant to the charges. With 

regard to whether it was fair to admit the witness statement, the panel took into account 

that the Miss Smithson had been given prior notice that it would be read and she had 

not objected. Taking into account the nature of Colleague A’s evidence the panel 

decided that it would be fair to admit the evidence of Colleague A but would consider 

what weight to give it once the panel have heard all of the evidence before it. 

 

 

Decision on whether it was necessary to call Ms 3 as a live witness 

 

Ms Dongray told the panel that Ms 3 has been warned to give evidence as a live 

witness on day 2 of this hearing. She drew the panel’s attention to Ms 3’s witness 

statement and submitted that her evidence is limited and does not go to any of the 

charges. In the light of this Ms Dongray invited the panel to find that it was not 

necessary for Ms 3 to attend to give live evidence.  

 

The panel heard and accepted the advice of the Legal Assessor. 
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Having regard to the content of Ms 3’s witness statement, the panel considered that the 

evidence of Ms 3 does not go directly to any of the charges. The panel did not identify 

any questions that would wish to put to Ms 3. It therefore determined to release Ms 3 as 

a witness.   

 

 

Decision and reasons on an application pursuant to Rule 31 to admit evidence 

 

Ms Dongray invited the panel to consider allowing the anonymous letter, provided to the 

Trust, that accompanied the USB stick into evidence. Ms Dongray told the panel that 

the Trust was unable to identify the author of the letter. She submitted that the letter 

was neither the sole nor decisive evidence and that the NMC is not relying on this letter 

to find the charges proved. Ms Dongray submitted that the letter is relevant as it 

provides background and context to the material on the USB stick. 

 

The Legal Assessor also drew the panel’s attention to the cases of R (Bonhoeffer); 

Ogbonna and Thorneycroft. On the matter of anonymous hearsay the Legal Assessor 

drew the panel’s attention to the case of White v Nursing and Midwifery Council and 

Turner v Nursing and Midwifery Council [2014] EWHC 520 (Admin). He reminded the 

panel that anonymous hearsay cannot be tested as the provenance is unknown.  

 

The panel noted that the letter was drafted by an anonymous author and that it could 

not be tested. Given that the letter does not provide any direct evidence the panel 

decided that the letter is not relevant to the charges. The panel therefore refused the 

application to allow this letter into evidence. This does not affect the admissibility of the 

video footage or the social media messages which were found on the USB stick. There 

is other evidence, including Miss Smithson’s admissions, to establish the provenance of 

this evidence.  
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Outcome of the Trust’s investigations  

 

Ms Dongray told the panel that contained within the exhibit bundle was the outcome of 

the Trust’s investigations. She submitted that the panel should not read the outcome as 

it does not have any bearing on this panel’s decision.  

 

The panel heard and accepted the advice of the Legal Assessor. 

 

The panel was of the view that the Trust’s outcomes are not relevant and that it would 

not read this information. It bore in mind that this panel had to make its own 

independent judgment on the facts and evidence provided by the NMC. 

 

 
Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence provided in 

this case together with the submissions made by Ms Dongray, on behalf of the NMC. 

 

The panel heard and accepted the advice of the Legal Assessor which included the 

case of Ivey v Genting Casinos [2017] UKSC 67 in relation to dishonesty. In relation to 

the video footage of Miss Smithson identifying the drugs that she was taking, the Legal 

Assessor referred the panel to the case of Bird v Adams [1972] Crim LR 174. He 

advised the panel that where the person making the admission has sufficient knowledge 

to identify a substance then reliance can be placed on this admission.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Miss Smithson. 
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Background 

 

On 1 October 2016 the NMC received a referral from Brighton and Sussex University 

NHS Trust (the Trust).  

 

The charges arose whilst Miss Smithson was employed as Band 5 Registered Nurse by 

the Trust, working in the emergency department at Royal Sussex County Hospital, 

Brighton (the Hospital). She was employed by the Trust from 8 October 2010 until 

August 2016.   

 

On 19 July 2016 a letter and a USB stick was given to the Trust anonymously. The USB 

stick contained a number of videos that Miss Smithson either featured in or allegedly 

filmed. The USB stick also contained screen shots of messages sent on social media.  

 

It is alleged that the video footage and documentation contained on the USB stick 

shows that Miss Smithson was involved in theft of and consumption of controlled drugs 

that were appropriated from the Hospital. It is further alleged that Miss Smithson 

inappropriately used social media; made derogatory comments on social media; and 

breached confidentiality of the Trust’s investigation. 

 

In reaching its decisions on the facts, the panel took into account all the oral and 

documentary evidence in this case. The panel heard oral evidence from two witnesses 

called on behalf of the NMC. The written statement of Ms 3 was read into the record. 

The panel also had regard to Miss Smithson’s oral response and her letter of 8 August 

2016. 

 

The panel heard oral evidence from two witnesses called on behalf of the NMC.  

 

Witnesses called on behalf of the NMC were:  
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 Ms 1 – Matron on the Acute Floor at Brighton and Sussex University NHS Trust;  

 Ms 2 – Head of Nursing, Midwifery and Education at Brighton and Sussex 

University NHS Trust.  

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from.  

 

The panel found Ms 1 to be a compelling witness who was honest and credible. The 

panel considered that she gave a clear and factual account of matters relating to charge 

1. The panel noted that Ms 1’s oral evidence was consistent with her documentary 

evidence.  

 

The panel was of the view that Ms 2 was an honest and credible witness. She did her 

best to assist the panel, giving well balanced and reliable evidence. Ms 2’s oral 

evidence was consistent with her documentary evidence. The panel noted that Ms 2 

was willing to accept the limitations of the investigation which showed her honesty and 

credibility.  

 

The panel considered each charge and made the following findings: 

 

The panel first considered the stem of the charge: 

 

‘That you, a registered nurse, whilst working at the Royal Sussex County 

Hospital between 8 October 2010 and 8 August 2016:’ 

 

The panel was of the view that there was sufficient evidence before it to find that Miss 

Smithson did work at the Hospital between from 8 October 2010 until 8 August 2016.  
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Charge 1: 

 

1. On 2 November 2015, whilst on the Short Stay Ward, failed to ensure that the 

keys to the controlled drug cupboard were under your control at all times during 

your shift. 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Ms 1 and the Trust’s policy in relation to the safe and secure handling of 

medicines. 

 

The panel first considered whether Miss Smithson was under a duty to ensure that the 

keys to the controlled drug cupboard were under her control at all times during her shift. 

The panel noted the Trust’s policy that was in place at the time of the allegations in 

relation to the security of keys which stated the following: 

 

‘8.2 Security of keys 

(i) The registered practitioner in charge of the clinical area is responsible for 

controlling access to the medicine cupboards and trolley. There should be 

a different key for the CD [Controlled Drugs] and it must be held 

separately from any other keys by the nurse/midwife in charge. It is best 

practice for the CD keys to be held by the nurse/midwife in charge and for 

the remaining drug storage cupboard/refrigerator keys to be held by 

another registered practitioner.’ 

 

The panel was of the view that the Trust’s policy made it clear that the keys should be 

kept in the control of the nurse in charge. The panel was satisfied that there was a duty 

on Miss Smithson, as the Registered Nurse in Charge, to ensure that the CD cupboard 

keys were under her control at all times. 
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Ms 1, in her evidence, told the panel that the keys should have been in Miss Smithson’s 

pocket or clipped on her uniform. Ms 1 had reviewed CCTV footage which showed 

Colleague A entering the CD cupboard alone using the keys. Ms 1 told the panel that 

there is only one set of keys for each department’s CD cupboard and that Miss 

Smithson was in charge of this particular set of keys. 

 

The panel had regard to the notes of the investigatory meeting between Ms 2 and Miss 

Smithson during which she accepted that she was distracted by events on the ward. 

She stated the following: 

 

‘…I accept that [the keys] were not on my person and I allowed Colleague A to 

take then and I accept responsibility for this.’   

 

The panel noted that Colleague A admitted taking the keys, which he said were lying on 

the table by Miss Smithson. He said he did this as a ‘prank’.  

 

The panel concluded that Miss Smithson did fail to ensure that the keys to the CD 

cupboard were under her control at all times during her shift. Accordingly, the panel 

found this charge proved. 

 

Charge 2.1.1: 

 

2. Whilst working in the Accident and Emergency department, you behaved 

inappropriately in that you: 

 

2.1  on one or more occasions, whilst on duty, consumed the drug Entonox: 

 

2.1.1 whilst on duty; 

 

This charge is found proved. 
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In reaching this decision, the panel took into account the video footage (video-

1451110942-2) and the oral and documentary evidence of Ms 2. Ms 2 identified Miss 

Smithson in this video.   

 

The panel noted that in this video Miss Smithson is wearing a Nurse’s uniform and she 

was located inside a clinical environment.  

 

In her oral evidence, Ms 2 told the panel that while Miss Smithson was taking the 

Entonox she was on duty. Ms 2 confirmed that the location was the Entonox store room 

within the emergency department.  

 

The panel also had sight of Miss Smithson’s response to this allegation in an 

investigation meeting:  

 

‘I do however accept and take responsibility that my behaviour in taking the 

entonox whilst on duty was unprofessional.’ 

 

The panel concluded that Miss Smithson was on duty when she consumed the Entonox. 

This charge is found proved.  

 

Charge 2.1.2: 

 

2.1.2 when you were not entitled to do so; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account of the video footage (video-

1451110942-2) and the oral and documentary evidence of Ms 2. 
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The video shows Miss Smithson taking Entonox whilst on duty. Ms 2, in her witness 

statement, stated that ‘Entonox is prescribed to the patients, it is a prescription only 

drug…’ Ms 2 confirmed this in her oral evidence.  

 

The panel concluded based on the evidence before it that Miss Smithson was not 

entitled to take the Entonox as this was not prescribed to her. Accordingly, the panel 

found this charge proved. 

 

Charge 2.1.3: 

 

2.1.3 in the presence of a Colleague A; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video footage (video-

1451110942-2) and the oral and documentary evidence of Ms 2. 

 

Ms 2 identified Miss Smithson taking Entonox with Colleague A on the video.  

 

Having watched the footage the panel concluded that Miss Smithson did take Entonox 

in the presence of Colleague A, who was employed as a HCA. Accordingly, this charge 

is found proved.   

 

Charge 2.1.4: 

 

2.1.4 and encouraged Colleague A to consume Entonox; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video footage (video-

1451110942-2) and the oral and documentary evidence of Ms 2. 
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The panel had regard to the evidence on Ms 2 who said that Miss Smithson had a 

responsibility in supervising unregistered staff on her shift. Ms 2 in her oral evidence 

told the panel that the department was a busy environment and whilst two member of 

staff were inhaling Entonox, they were not available for their clinical duties. 

 

The panel noted that Miss Smithson had a leadership role and the responsibility of 

supervising Colleague A. The demeanour of Miss Smithson and Colleague A, in the 

video, was of colleagues laughing and messing around. She was making obscene 

gestures to the camera. The panel was of the view that in taking the Entonox with 

Colleague A, Miss Smithson encouraged the inappropriate behaviour. Accordingly, this 

charge is found proved.  

 

Charge 2.2.1: 

 

2.2 on one or more occasions, whilst on duty, encouraged Colleague A to 

behave inappropriately in that you recorded him: 

 

2.2.1 dressed in a hospital gown, lying on a hospital bed: 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video (1457900013) and the 

evidence of Ms 2. 

 

This video featured Colleague A acting inappropriately by sitting on the patient bed semi 

naked dressed in a hospital gown. Miss Smithson was not visible in this footage, 

however, Ms 2 in her oral evidence identified the voice in the video as being Miss 

Smithson’s. 
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In his investigation meeting, Colleague A admitted to ‘messing around’ on the ward with 

Miss Smithson when there were no patients around. 

 

The panel concluded that Miss Smithson did encourage Colleague A to behave 

inappropriately in that she recorded him dressed in a hospital gown, lying on a hospital 

bed. Accordingly, the panel found this charge proved. 

 

Charge 2.2.2: 

2.2.2 sitting on a commode, dressed in a hospital gown; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video footage (145789993) 

and the evidence of Ms 2. 

 

In this video Colleague A is seen to be acting inappropriately by wearing a patient gown, 

having removed his uniform and sitting on a commode. The female recording the video 

can be heard laughing. Ms 2 identified the voice in the video as the voice of Miss 

Smithson. The panel noted that Ms 2 had worked closely with Miss Smithson and was 

familiar with her voice. 

 

The panel concluded that Miss Smithson did encourage Colleague A to behave 

inappropriately in that she recorded him sitting on a commode, dressed in a hospital 

gown. Accordingly, the panel found this charge proved. 

 

Charge 3: 

 

3. Knowing that whilst on duty Colleague A was or may have been stealing drugs, 

you did not escalate this to your line manager: 

 

This charge is found proved. 
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In reaching this decision, the panel took into account social media messages, the 

evidence of Ms 2 and Miss Smithson’s letter dated 8 August 2016.  

  

The panel had sight of a chain of messages on social media between Miss Smithson 

and Colleague A on 18 March 2016. In the messages Colleague A sent a photograph to 

Miss Smithson which contained a 5ml syringe. In his message, Colleague A stated that 

the syringe was filled with Oramorph. Miss Smithson replied to this and said: 

 

‘Hahahah how the Fook did you sneak that bad boy out…. You are sooooo 

naughty…’  

 

Colleague A went on to say: 

 

‘…If they shit is in sight it’s mine! Managed to swipe 2 sputum pots worth.’ 

 

In another conversation on social media Colleague A told Miss Smithson that he 

‘Managed to get 2 10mg temazepam gf.’ 

 

Ms 2 told the panel that all nurses are obliged to report unprofessional behaviour. She 

said that if Miss Smithson was aware that Colleague A was stealing drugs, she should 

have challenged him and reported it to her manager. 

 

In her disciplinary hearing of the 8 August 2016 Miss Smithson was asked where did 

she think Colleague A had stolen the drugs from, she replied “I don’t remember him 

saying where he had stolen them from just that he had nicked them from someone.” 

 

In her letter dated 8 August 2016 Miss Smithson denied stealing the drugs but stated 

the following: 
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‘On the question of being complicit in the actions of Colleague A I do not deny 

knowing that he had stolen drugs… 

 

…I have a very misguided sense of loyalty towards Colleague A that stopped me 

from reporting his activities because I knew he would lose his job. I chose to 

ignore or not really ask where and how he was getting drugs from because I 

convinced myself that if I didn’t know I wouldn’t be obliged to act on what I knew.’ 

 

The panel was of the view that Miss Smithson was under a duty to escalate any 

suspicions she may have had that Colleague A was stealing drugs from the Hospital. 

The Trust’s Alcohol and Intoxicating Substance Policy states: 

 

‘Managers and colleagues who evade the issue of an employee with a substance 

misuse problem may be contributing to breaches of the Trust’s statutory and 

common law obligations.’ 

 

The panel determined that Miss Smithson did or may have known that Colleague A was 

stealing drugs whilst on duty and failed to escalate this. Accordingly, the panel found 

this charge proved.  

 

Charge 4: 

 

4. On  one or more occasions, accepted drugs from Colleague A for your own 

personal use, that you knew or suspected were stolen; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video footage (1451110942-2), 

social media messages and minutes of the Trust’s investigatory meeting that was held 

on 27 July 2016. 
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The panel noted the social media message from Colleague A to Miss Smithson on 18 

March in which he stated the following: 

 

‘Managed to get 2 10mg temazepam gf. We’ll have one each’ 

 

The panel also noted some further social media messages: 

 

Colleague A – ‘Meet me in the plaster room. Got 2 entenox canisters! xx let’s get high’ 

 

Miss Smithson – ‘Well as much opiates’ 

 

Colleague A -  ‘I’ll save you one’ 

 

Miss Smithson – ‘Ok yeah always worth a try…… Even if I do Puke’ 

 

The panel also noted Miss Smithson’s responses at the Trust’s investigatory meeting on 

27 July 2016 when she admitted that Colleague A gave her ‘a couple of pills’ as she 

was going through a bad time and needed something to help her sleep.  

 

In the video footage Miss Smithson talks about “stolen drugs”. In the investigatory 

meeting she said that ‘[Colleague A] may have said in passing that he ‘nicked them off a 

friend’.  

 

The panel noted Miss Smithson’s letter which postdates the investigatory meeting. In 

her written statement dated 8 August 2016 Miss Smithson stated the following: 

 

‘On the question of being complicit in the actions of Colleague A I do not deny 

knowing that he had stolen drugs, taking drugs from him and that I failed to take 

any action regarding this regardless of where he may, or how he obtained those 

drugs.’ 
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The panel was satisfied that on the balance of probabilities it was more likely than not 

that Miss Smithson on one or more occasions, accepted drugs from Colleague A for her 

own personal use and that she knew or suspected that the drugs were stolen. 

Accordingly, the panel found this charge proved. 

 

Charge 5: 

 

5. On one or more occasions, consumed drugs whilst on duty or attended work 

having consumed drugs; 

 

This charge is found proved. 

 

The NMC in its closing submissions confirmed this charge was based solely on the 

consumption of Entonox. The panel considered that this charge was a duplication of 

charge 2. For the reasons set out at charge 2 the panel found this charge proved. 

 

Charge 6.a.: 

 

6. On one or more occasions video recorded yourself consuming controlled drugs: 

 

a. For recreational use; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the video footage (1458336953 

and 1458339243), and Section 2(1)(a) of the Misuse of Drugs Act 1971.  

 

The panel noted Miss Smithson’s comments in the video: 
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“…the only question now is which one do I take first? I think it might be a bit 

much to double drop oxycodone and lorazepam together. I think I’m just going to 

take 2 oxycodone. I haven’t had these before. Yummy. So naughty.” 

 

The panel had regard to Section 2(1)(a) and Schedule 2 of the Misuse of Drugs Act 

1971. In this Act ‘controlled drug’ means any substance or product for the time being 

specified in Part I, II or III of Schedule 2. The panel noted that Oxycodone is listed in 

Part I and Lorazepam is listed in Part III of Schedule 2 of the Act. The panel was 

satisfied, as an experienced nurse, Miss Smithson was able to accurately identify the 

medication that she was taking. The panel therefore concluded that Miss Smithson did 

record herself taking controlled drugs.  

 

The panel noted that there is nothing to indicate that she was prescribed this particular 

medication, and she did not put this forward during the Trust investigation. Having 

regard to the language she used in the video footage (“Yummy. So naughty”) the panel 

concluded that, it was more likely than not that Miss Smithson was taking these 

controlled drugs for recreational use. Accordingly, this charge is found proved. 

 

 

Charge 6.b: 

 

6. On one or more occasions video recorded yourself consuming controlled drugs: 

 

b. That were not prescribed for you; 

 

This charge is found proved. 

 

In reaching this decision the panel took into account the video footage (1458336953 

and 1458339243), Miss Smithson’s responses at the Trusts investigatory meeting on 27 

July 2016.  
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The panel noted that in the Trust’s investigatory meeting Miss Smithson stated that 

Colleague A gave her a couple of pills which she thought was Lorazepam but she 

wasn’t sure. She admitted to recording a video of herself taking these tablets and 

sending the video to Colleague A. Miss Smithson also admitted in the investigatory 

meeting to accepting Lorazepam and four capsules from Colleague A.  

 

The panel noted that Miss Smithson accepted that this medication was not prescribed to 

her and that it was provided to her by Colleague A. Accordingly, this charge is found 

proved. 

 

 

Charge 6.c: 

 

6. On one or more occasions video recorded yourself consuming controlled drugs: 

 

c. That you knew or suspected were stolen; 

 

This charge is found proved. 

 

In reaching this decision the panel took into account the video footage (1458336953 

and 1458339243), social media messages, minutes of the Trust’s investigatory meeting 

that was held on 27 July 2016, the evidence of Ms 2 and Miss Smithson’s written 

statement dated 8 August 2016.  

 

For the same reasons as set out in charges 3 and 4 the panel was of the view that it 

was more likely than not that Miss Smithson video recorded herself taking controlled 

drugs that she suspected were stolen. Accordingly, this charge is found proved. 

 

Charge 7: 
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7. On one or more occasions failed to use social media responsibly in that you 

forwarded one or more of the video recordings referred  to in charge 6 to another 

person; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the videos, the minutes from the 

Trust’s investigatory meeting that was held on 27 July 2016 and the evidence of Ms 2.  

 

In the Trust’s investigatory meeting Miss Smithson admitted to sending the videos to 

Colleague A via social media. 

 

Ms 2, in her evidence, told the panel that Miss Smithson had told her that she did send 

the videos to Colleague A, but it was done in a “jokey context” and it was a “thing that 

they did”.  

 

Having viewed the video footage that was recorded by Miss Smithson the panel was 

was of the view that the content of these videos were inappropriate. It noted that Miss 

Smithson had accepted that she did forward these videos to Colleague A. Although 

Miss Smithson may have intended that the videos would only be seen Colleague A, 

once she had sent them she had no control over what happened to them. The panel 

concluded that using social media in this way was not responsible and found this charge 

proved.  

 

Charge 8.a.: 

 

8. On 26 May 2016, and in relation to disciplinary proceedings that you were 

involved in, behaved inappropriately in that through the medium of social media, 

you: 

 

a. discussed the proceedings with colleagues; 
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This charge is found proved. 

 

In reaching this decision, the panel took into account screen shots of messages sent by 

Miss Smithson via social media, the oral evidence of Ms 2 and the written statement of 

Miss Smithson.  

 

The panel noted that on 26 May 2016 Miss Smithson sent a number of messages 

discussing the Trust’s investigation.  

 

Ms 2 in her evidence told the panel that it is Trust policy for investigations not to be 

discussed as they are a private matter between the Trust and the individual.  

  

In her written statement dated 8 August 2016 Miss Smithson stated the following: 

 

‘In response to the allegation that I disclosed confidential information regarding 

my disciplinary hearing I realise that I should not have done this and I am 

sincerely sorry that I spoke about this within the private group.’ 

 

In the light of the evidence and Miss Smithson’s admission, the panel found this charge 

proved. 

 

 

Charge 8.b.: 

 

b. referred to one or more members of the disciplinary panel/investigators in 

a derogatory manner. 

 

This charge is found proved. 
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In reaching this decision, the panel took into account screen shots of messages sent by 

Miss Smithson via social media and the evidence of Ms 2.  

 

In the social media messages Miss Smithson stated the following: 

 

‘… The witch finder general and her monkey looked a bit ridiculous in all honesty 

xx’ 

 

The panel was of the view that the language used was derogatory and referred to the 

members of the disciplinary panel. Accordingly, the panel found this charge proved. 

 

Charge 9: 

 

9. Your conduct at any and/or all of charge 2.1 above was dishonest in that you: 

9.1 Knew that the Entonox was not available for your personal use and/or the 

use of Colleague A; 

9.2 Knew that you were not entitled to use/consume the Entonox. 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account of the evidence of Ms 2.  

 

In her witness statement Ms 2 said that: 

 

‘Whilst the registrant was using Entonox on duty she was behaving 

unprofessionally, stealing the drug…’  

 

The panel had regard to the test of dishonesty as set out in the case of Ivey. 
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The panel determined that Miss Smithson knew the Entonox was not hers and that it 

belonged to the Trust. The panel was satisfied that, as a Registered Nurse in a 

leadership role, Miss Smithson knew that Entonox was for patient use only and not to 

be used by her or Colleague A. An ordinary decent person would regard Miss 

Smithson’s actions in taking the Entonox for her own purposes as being dishonest. 

Therefore, the panel determined that Miss Smithson’s actions were dishonest. 

Accordingly, the panel found this charged proved.  

 

 

Charge 10: 

 

10. Your conduct at any and/or all of charges 3 and/or 4 above was dishonest in 

that you: 

10.1 Knew or suspected that Colleague A was stealing drugs; 

10.2 Knew that you should have escalated such concerns to your line manager 

and/or refused to accept such drug; 

10.3 Intended to conceal the conduct referred to in charges 3 and/or 4 above 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account of the evidence of Ms 2, Miss 

Smithson’s letter of 8 August 2016 and the social media messages between Miss 

Smithson and Colleague A dated 11 April 2016.  

 

The panel had regard to the test set out in the case of Ivey. 

 

The panel noted that Miss Smithson, in her letter of 8 August 2016 accepted that she 

was aware that Colleague A was stealing drugs and that she failed to escalate this 

because of a misguided sense of loyalty. The panel was of the view that Miss 
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Smithson’s conduct in knowing that Colleague A was stealing drugs and not escalating 

this would be considered to be dishonest by ordinary decent people.  

 

The panel noted the comments in a conversation between Miss Smithson and 

Colleague A:  

 

Miss Smithson – ‘Shall we meet and discuss strategy for if we are rumbled  We                         

might get sacked you know’ 

 

Colleague A – ‘I know. Speak to [Colleague B] see what the deal is’ 

 

Miss Smithson – ‘I am gonna say it was you, I have to, it be my pin, you don’t have 

a pin… you are going to have to lie and say it was all you’ 

 

The panel was of the view that Miss Smithson knew that in concealing that she 

had been involved in the misappropriation and taking of drugs her actions were 

dishonest. The panel determined that an ordinary decent person would consider 

Miss Smithson’s actions to be dishonest.  

 

Accordingly, the panel found this charge proved.  
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Submission on misconduct and impairment 

 

Having announced its finding on all the facts the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Miss 

Smithson’s fitness to practise is currently impaired. There is no statutory definition of 

fitness to practise. However, the NMC has defined fitness to practise as a registrant’s 

suitability to remain on the register unrestricted.  

 

On behalf of the NMC, Ms Dongray invited the panel to take the view that Miss 

Smithson’s actions amount to a breach of The Code: Professional standards of practice 

and behaviour for nurses and midwives 2015 (The Code). She then directed the panel 

to specific paragraphs and identified where, in the NMC’s view, Miss Smithson’s actions 

amounted to breaches of The Code and invited the panel to take a ‘common sense 

approach’. Ms Dongray further submitted that these breaches and Miss Smithson’s 

actions amounted to serious misconduct.  

 

Ms Dongray referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

She then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Miss Smithson referred the panel to 

the case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin). 

 

The panel heard and accepted the advice of the Legal Assessor which included 

reference to a number of relevant judgments, including Cheatle v GMC [2009] EWHC 
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645 (Admin); Calhaem v GMC [2007] EWHC 2606 (Admin); Yeong v GMC [2009] 

EWHC 1923 (Admin); Roylance, and Grant. 

 

 

Decision on misconduct 

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Miss Smithson’s fitness to practise is currently impaired as a result of 

that misconduct. The panel, in reaching its decision, had regard to the public interest 

and accepted that there was no burden or standard of proof at this stage and exercised 

its own professional judgement. 

 

In determining whether the facts found proved amounted to misconduct the panel had 

regard to the terms of The Code. The panel was of the view that Miss Smithson’s 

actions did fall significantly short of the standards expected of a registered nurse, and 

that her actions amounted to breaches of The Code as set out below: 

 

Prioritise people 

1.4 make sure that any treatment, assistance or care for which you are responsible is 

delivered without undue delay 

 

Preserve safety  

You make sure that patient and public safety is protected… raising concerns 

immediately whenever you come across situations that put patients or public 

safety at risk 

18.4 take all steps to keep medicines stored securely 

 

Promote professionalism and trust 
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You uphold the reputation of your profession at all times. You should display a 

personal commitment to the standards of practice and behaviour set out in the 

Code. You should be a model of integrity and leadership for others to aspire to. 

This should lead to trust and confidence in the professions from patients, people 

receiving care, other health and care professionals and the public. 

 

20.1 keep to and uphold the standards and values set out in the Code 

 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment  

 
20.3 be aware at all times of how your behaviour can affect and influence the behaviour 

of other people 

 

20.8 act as a role model of professional behaviour for students and newly qualified 

nurses, midwives and nursing associates to aspire to 

 

20.10 use all forms of spoken, written and digital communication (including social media 

and networking sites) responsibly, respecting the right to privacy of others at all times 

 

25.1 identify priorities, manage time, staff and resources effectively and deal with risk to 

make sure that the quality of care or service you deliver is maintained and improved, 

putting the needs of those receiving care or services first 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct.  

 

The panel first considered charge 1 individually. It determined that, taken in isolation, 

leaving the CD keys on the desk next to her would not amount to serious professional 

misconduct.  
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Charge 5 is a duplication of charge 2.1 and was therefore not considered at this stage. 

 

In relation to the remainder of the charges the panel found that Miss Smithson’s actions 

were serious and in breach of the fundamental tenets of the profession. Whilst on duty, 

Miss Smithson took Entonox that she knew was intended for patients with Colleague A. 

As Miss Smithson was in a leadership role, she was a negative role model to Colleague 

A in participating in and encouraging inappropriate behaviour. While engaging in 

inappropriate behaviour with Colleague A on the emergency department Miss Smithson 

placed patients at an unwarranted risk of harm as she and Colleague A were not 

available to assist with patient care. Miss Smithson was aware that Colleague A was 

stealing drugs whilst he was on duty and failed to escalate this. She took drugs for 

recreational use that she knew or suspected were stolen. Miss Smithson sent 

inappropriate videos to Colleague A of her taking the stolen drugs. After the Trust’s 

investigation, Miss Smithson used social media to send messages of a derogatory 

nature. The panel determined, individually and cumulatively, Miss Smithson’s acts in 

each of the charges (except for charge 1) fell seriously short of the standards to be 

expected of a registered nurse. Fellow registered nurses and the public are likely to be 

appalled by Miss Smithson’s unprofessional actions. 

 

For those reasons, the panel determined that Miss Smithson’s actions amounted to 

misconduct. 

 

 

Decision on impairment 

 

The panel next went on to decide if as a result of this misconduct, Miss Smithson’s 

fitness to practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify 
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that trust, nurses must be honest and open and act with integrity. They must make sure 

that their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. In this regard the panel considered the judgement of Mrs Justice Cox in the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) in reaching its decision, in paragraph 74 

she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.’ 

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

‘I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

‘Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 
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a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future.’ 

 

The panel determined that limbs a, b, c and d are engaged in this case.  

 

The panel determined that in respect of all charges (with the exception of 1 and 5) Miss 

Smithson did not act with professionalism or integrity. The panel noted that Miss 

Smithson, at the time the charges arose, had been a Registered Nurse for 32 years and 

would have been a nurse that her colleagues relied on. Her inappropriate behaviour in 

taking Entonox and recording inappropriate video footage whilst on duty, would have left 

colleagues and patients without support on a busy department. Miss Smithson’s actions 

in this respect placed patients at risk of harm.  

 

The panel determined that the profession, those in Miss Smithson’s care and the public 

would have expected her, as a registered nurse, to have acted in accordance with the 

basic care standards of the nursing profession, this includes acting with honesty and 

integrity at all times, ensuring policies are adhered to at all times to ensure the safety 

and wellbeing of patients which is a fundamental element of nursing practice.  

 

The panel concluded that Miss Smithson’s misconduct placed patients at unwarranted 

risk of harm; had brought the profession into disrepute; and had breached fundamental 

tenets of the profession and had acted dishonestly.  
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In assessing whether Miss Smithson’s fitness to practise is currently impaired the panel 

gave due consideration to matters which included insight, remorse and any evidence of 

remediation.  

 

Having had regard to Miss Smithson’s letter of 8 August 2016 to the Trust, the panel 

was not satisfied that she had demonstrated any significant insight into her actions. The 

panel noted that Miss Smithson expressed some remorse and regret for her actions but 

the reflection in her letter is self-focussed and limited. The panel noted that Miss 

Smithson has not provided an up to date reflective statement for the purposes of this 

hearing. 

 

In relation to remediation, the panel noted that where the misconduct found is attitudinal 

in nature, it is more difficult to remediate. Since the charges arose the panel noted that 

Miss Smithson has not provided any evidence of remediation. The panel had sight of an 

outcome of a drug test report dated 22 June 2017 which indicated that Miss Smithson 

was a low occasional user of a recreational drug, over a three month period between 

March and June 2017. This post-dated the letter of 8 August 2016 which is Miss 

Smithson’s most recent reflection. This undermines her assertions in the letter that she 

had learned a lesson from her experience.  

 

The panel considered that Miss Smithson failed to demonstrate a full understanding of 

the impact of her inappropriate behaviour and associated dishonesty on patients, 

colleagues or the wider public. In conclusion, the panel was not confident that should 

Miss Smithson find herself in similar circumstances in the future, she would not act in a 

similar way.  

 

The panel then went on to consider the wider public interest and whether Miss 

Smithson’s conduct requires a finding of impairment on those grounds. The panel 

considered that due to the nature of Miss Smithson’s conduct and her actions in taking 

drugs intended for patients whilst on duty and taking stolen drugs for recreational use 

engaged the public interest. The panel also considered that Miss Smithson’s failure to 
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escalate when she knew Colleague A was stealing drugs whilst on duty, her dishonesty 

and her flagrant disregard for professionalism and integrity, mean that a finding of 

current impairment is required on public interest grounds. 

 

The panel bore in mind that its primary function is to protect patients and the wider 

public interest which includes maintaining confidence in the nursing profession and 

upholding the proper standards and behaviour. In the judgement of the panel public 

confidence in the profession and the regulator would be undermined if a finding of 

impairment was not made in light of the matters found proved.  

Having regard to all of the above, the panel determined that Miss Smithson’s fitness to 

practise is currently impaired on public protection and public interest grounds. 
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Determination on sanction  

 

The panel has considered this case carefully and has decided to make a striking-off 

order. The effect of this order is that the NMC register will show that Miss Smithson’s 

name has been struck off the register. 

 

In reaching this decision, the panel has had regard to all the evidence in this case 

including the evidence provided by the NMC and Ms Dongray’s submissions. 

 

The panel heard and accepted the advice of the Legal Assessor which included 

reference to the cases of Parkinson v Nursing and Midwifery Council [2010] EWHC 

1898 (Admin); Lusinga v NMC [2017] EWHC 1458 (Admin). 

 

The panel has borne in mind that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. The panel had careful regard to the Sanctions Guidance (SG) published 

by the NMC. It recognised that the decision on sanction is a matter for the panel, 

exercising its own independent judgment.  

 

The panel first considered the aggravating and mitigating factors. The panel identified 

the following as aggravating factors in this case: 

 

 Miss Smithson’s misconduct placed patients at unwarranted risk of harm; 

 Miss Smithson’s misconduct was serious in that she abused her position of trust; 

 As an experienced nurse, Miss Smithson set an extremely poor example to other 

nurses; 

 Miss Smithson’s misconduct involved sustained and repeated dishonesty in a 

professional setting; 
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 Miss Smithson’s lack of insight and remediation and the consequent risk of 

repetition. 

 

The panel could not identify any mitigating factors in this case.  

 

Before moving on to sanction the panel considered the seriousness of Miss Smithson’s 

dishonesty, having regard to the SG and the case of Lusinga. The panel was of the view 

that Miss Smithson knew that her actions were dishonest but continued to engage in 

dishonest conduct in taking drugs which she knew were or suspected to be stolen. 

Further, Miss Smithson’s dishonesty was sustained over a considerable period of time 

and involved personal gain of stolen drugs.  

 

Knowing that Colleague A was stealing drugs she failed to escalate this to her line 

manager. She was aware that she was complicit in Colleague A’s actions and that both 

of them would probably lose their jobs if she did so. 

 

The panel concluded that Miss Smithson’s dishonesty was very serious and at the 

higher end of the spectrum. 

 

The panel then turned to the question of which sanction, if any, to impose. It considered 

each available sanction in turn, starting with the least restrictive sanction and moving 

upwards. 

 

The panel first considered whether to take no action. The panel bore in mind that it had 

identified at the impairment stage that there remained a risk of repetition due to Miss 

Smithson’s limited insight and lack of remediation. As such, any repetition of her 

misconduct would bring with it unwarranted risk of harm to patients. To take no action 

would therefore not provide protection to the public and would be inconsistent with the 

panel’s findings at the impairment stage. In addition, the panel considered that to take 

no further action would be wholly inadequate given the seriousness of the misconduct 
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found and would therefore fail in its aim to declare, uphold or maintain standards, and it 

would do nothing to maintain the public’s confidence in the profession. 

 

Next, in considering whether a caution order would be appropriate, the panel took into 

account the SG, which states that a caution order may be appropriate where ‘the case 

is at the lower end of the spectrum of impaired fitness to practise and the panel wishes 

to mark that the behaviour was unacceptable and must not happen again.’ The panel 

was clear that Miss Smithson’s impairment was not at the lower end of the spectrum 

and that a caution order would be inappropriate in view of the seriousness of the 

misconduct found and also in view of the panel’s finding on impairment. A caution order 

would offer no protection to the public, as it would not restrict Miss Smithson’s practice. 

Therefore, the panel decided that it would be neither proportionate nor in the public 

interest to impose a caution order. 

The panel next considered whether placing conditions of practice on Miss Smithson’s 

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be proportionate, measurable and workable. It had regard 

to the SG and the following factors: 

‘Conditions may be appropriate when some or all of the following factors are apparent 

(this list is not exhaustive): 

 no evidence of harmful deep-seated personality or attitudinal problems 

 identifiable areas of the nurse or midwife’s practice in need of assessment   

and/or retraining 

 … 

 potential and willingness to respond positively to retraining 

 the nurse or midwife has insight into any health problems and is prepared to 

agree to abide by conditions on medical condition, treatment and supervision 

 patients will not be put in danger either directly or indirectly as a result of 

conditional registration 

 the conditions will protect patients during the period they are in force 
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 it is possible to formulate conditions and to make provision as to how conditions 

will be monitored.’ 

The panel was of the view that Miss Smithson’s misconduct demonstrated a potentially 

harmful deep-seated attitudinal problem arising from her dishonesty and lack of 

professionalism. The panel noted that Miss Smithson’s misconduct was not of a clinical 

nature, and as a consequence, there were no identifiable areas of her practice in need 

of assessment and/or retraining.  Therefore, it concluded that it would be wholly 

impracticable to do so in view of the serious dishonesty. The panel was also clear that 

placing conditions on Miss Smithson’s registration would not address either the 

seriousness of this dishonesty, nor the attitudinal and behavioural concerns arising from 

it. Therefore the panel considered that conditions of practice would be wholly insufficient 

to protect the public or mark the seriousness of the misconduct in this case.  

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel took into account the SG, in particular: 

 

‘This sanction may be appropriate where the misconduct is not fundamentally 

incompatible with continuing to be a registered nurse or midwife in that the public 

interest can be satisfied by a less severe outcome than permanent removal from the 

register. This is more likely to be the case when some or all of the following factors 

are apparent (this list is not exhaustive): 

 a single instance of misconduct but where a lesser sanction is not sufficient 

 no evidence of harmful deep-seated personality or attitudinal problems 

 no evidence of repetition of behaviour since the incident 

 the Committee is satisfied that the nurse or midwife has insight and does not 

pose a significant risk of repeating behaviour.’ 

The panel considered that Miss Smithson’s misconduct had the potential to place 

patients at significant risk of harm. It bore in mind its findings that there is a high risk of 

the misconduct being repeated due to Miss Smithson’s lack of insight and remediation. 
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This would place patients at unwarranted risk of harm. The panel determined that Miss 

Smithson’s misconduct was a significant departure from the standards expected of a 

registered nurse. The misconduct related to patients who were particularly vulnerable as 

she worked in an emergency department. This was aggravated by the fact that there 

was sustained dishonesty. 

 

The panel noted the evidence which suggests that Miss Smithson had continued to use 

controlled drugs for recreational purposes in 2017, which was some time after the 

events and the Trust’s disciplinary hearing.  

 

The panel therefore determined that these serious breaches of fundamental tenets of 

the profession are wholly incompatible with Miss Smithson remaining on the register. 

The panel was again clear that a suspension order would not be a sufficient, 

appropriate or proportionate sanction to either protect the public or satisfy the public 

interest. In the panel’s judgement, public confidence in the profession and the NMC as a 

regulator would be undermined by the imposition of a suspension order. 

 

Finally, in looking at a striking-off order, the panel took note of the following paragraphs 

of the SG: 

 

‘This sanction is likely to be appropriate when the behaviour is fundamentally 

incompatible with being a registered professional, which may involve any of the 

following factors. 

 A serious departure from the relevant professional standards as set out in key 

standards, guidance and advice. 

 Doing harm to others or behaving in such a way that could foreseeably result 

in harm to others, particularly patients or other people the nurse or midwife 

comes into contact with in a professional capacity. Harm is relevant to this 

question whether it was caused deliberately, recklessly, negligently or through 

incompetence, particularly where there is a continuing risk to patients. Harm 
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may include physical, emotional and financial harm. The seriousness of the 

harm should always be considered. 

 Abuse of position, abuse of trust, or violation of the rights of patients, 

particularly in relation to vulnerable patients. 

 … 

 … 

 Dishonesty, especially where persistent or covered up  

 Persistent lack of insight into seriousness of actions or consequences…’ 

 

The panel determined that Miss Smithson’s conduct in respect of the charges found 

proved were significant departures from the standards expected of a registered nurse, 

and are fundamentally incompatible with her remaining on the register. The panel was 

of the view that significant failings particularly in respect of Miss Smithson’s abuse of 

position of trust, taking drugs for recreational use, and serious dishonesty made it quite 

incompatible for her to remain on the register. Miss Smithson’s lack of any significant 

insight into her behaviour was also a factor that the panel considered. Dishonest 

conduct in a clinical setting was so serious that to allow Miss Smithson to continue 

practising as a nurse would undermine public confidence in the profession and in the 

NMC as a regulatory body. 

 

Balancing all of these factors and after taking into account all of the evidence before it 

during this case, the panel determined that the only appropriate and proportionate 

sanction is that of a striking-off order. It is the only order sufficient to protect the public 

and meet the public interest in declaring and upholding the proper standards in the 

nursing profession and to meet the public interest in maintaining public confidence in 

the nursing profession and the NMC as its regulator. 

 

Accordingly, the panel directs that Miss Smithson’s name be removed from the 

Register. 
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Determination on Interim Order 

 

Ms Dongray, on behalf of the NMC, submitted that an interim suspension order should 

be imposed on the basis of protection of the public and otherwise in the public interest. 

She submitted that the interim suspension order, which would take immediate effect, 

should be for a period of 18 months to cover the possibility of an appeal being lodged by 

Miss Smithson in the 28 day appeal period.  

 

The panel heard and accepted the advice of the Legal Assessor.  

 

The panel had regard to the circumstances of the case and the reasons set out in its 

decision for imposing a striking off order.  

 

The panel decided to make an interim suspension order for a period of 18 months. 

  

The panel had particular regard to its earlier finding that there remained a risk of 

repetition of the significant failings identified in Miss Smithson’s conduct as a nurse. It 

also bore in mind the seriousness of the matters which it has found proved and 

concluded that in light of its earlier decisions on impairment and sanction, an interim 

order was necessary for the protection of the public and otherwise in the public interest.  

 

For the reasons already set out in detail in the decision on sanction, the panel 

considered that workable interim conditions of practice could not be formulated which 

would be adequate to address the concerns in this case and so as to protect the public 

pending any appeal. The panel therefore concluded that it is necessary for Miss 

Smithson’s registration to be subject to an interim suspension order on the grounds of 

public protection and in the public interest. To do otherwise would be inconsistent with 

its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 
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If no appeal is made, then the interim order will be replaced by a striking off order 28 

days after Miss Smithson is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 

 
 


