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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

14 to 18 January 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Mr Laurel Nepomuceno 
 
NMC PIN:  04G0023O 
 
Part(s) of the register: Sub Part 1 
 Registered Nurse (1 July 2004) 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Robin Somerville (Chair, Lay member) 

Deborah Tymms (Registrant member) 
Chris Thornton (Lay member) 

 
Legal Assessor: Jonathan Whitfield 
 
Panel Secretary: Maya Hussain 
 
Mr Nepomuceno: Not present and not represented  
 
Nursing and Midwifery Council: Leeann Mohamed, Case Presenter 
 
Facts proved: 1, 2, 3, 5a, 6, 7, 8, 9, 12 and 13 
 
Facts proved by admission: None  
 
Facts not proved: 4, 5b, 10 and 11 
 
Fitness to practise: Impaired 
 
Sanction: Striking off order 
 
Interim Order: Interim suspension order 18 months 
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Details of charge: 

 

That you, a Registered Nurse, whilst employed by BMI Healthcare (‘BMI’) at the BMI 

Meridian Hospital: 

 

1. On 17 May 2017, said to Colleague A “how big are those” or words to that effect; 

 

2. On 23 May 2017, stated “what’s the matter with her, did her dildo run out of 

batteries last night” or words to that effect, when referring to Colleague B; 

 

3. On 24 May 2017, stated “she’s a fucking cunt” or words to that effect, when 

referring to Colleague B; 

 

4. On an unknown date, stated “I could lube you up” or words to that effect when 

referring to Colleague C;  

 

5. Your conduct at any or all of charges 1- 4 above was: 

 

a. Inappropriate; and/or  

 

b. Sexually motivated 

 

That you, a Registered Nurse, in relation to you employment with BMI Healthcare:  

 

6. Did not provide a copy of your Disclosure and Barring Service (‘DBS’) Certificate 

to BMI/your employer in a timely manner and/or at all; 

 

7. You conduct at charge 6 above was dishonest in that you: 

 

a. Knew that you were required to disclose the DBS Certificate; 

 

b. Intended to conceal the contents/information in the DBS Certificate from 

BMI/your employer; 
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c. Intended to mislead BMI/your employer as to the content/information 

contained in the DBS Certificate 

 

8. Did not disclose and/or provide full details of the relevant information contained in 

your DBS Certificate to BMI/your employer in a timely manner and/or at all; 

 

9. Your conduct above was dishonest in that you: 

 

a. Knew that you were required to disclose/provide full details of the relevant 

information contained the DBS Certificate; 

 

b. Intended to conceal the relevant information contained in the DBS 

Certificate from BMI/your employer; 

 

c. Intended to mislead BMI/your employer as the relevant information 

contained in the DBS Certificate. 

 

10. During an interview on 4 September 2015, inaccurately informed those 

interviewing you/BMI that a Nursing and Midwifery Council (‘NMC’) investigation 

into your conduct had been closed with no case to answer and/or that you had 

been “cleared” by the NMC; 

 

11. Your conduct at charge 10 was dishonest in that you: 

 

a. Knew that the information provided was not true or accurate; 

 

b. Knew that the NMC investigation was not closed/that there had not been a 

finding of no case to answer; 

 

c. Intended to conceal the existence/status of the NMC investigation; 
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d. Intended to mislead BMI/your employer as the existence/status of the 

NMC investigation; 

 

12. Did not disclose the existence/status of an NMC investigation to BMI/your 

employer in a timely manner and/or at all; 

 

13. Your conduct at charge 12 above was dishonest in that you: 

 

a. Intended to conceal the existence/status of the NMC investigation; 

 

b. Intended to mislead BMI/your employer as the existence/status of the 

NMC investigation. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct  
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Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Mr Nepomuceno was not in 

attendance and that written notice of this hearing had been sent to Mr Nepomuceno’s 

registered address by recorded delivery and by first class post on 14 December 2018.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Mr 

Nepomuceno’s right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in his absence.  

 

Ms Mohamed submitted the NMC had complied with the requirements of Rules 11 and 

34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Mr 

Nepomuceno has been served with notice of this hearing in accordance with the 

requirements of Rules 11 and 34. It noted that the rules do not require delivery and that 

it is the responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Proceeding in the absence: 

 

The panel then considered continuing in the absence of Mr Nepomuceno.  

 

The panel heard the submissions made by Ms Mohamed on behalf of the Nursing and 

Midwifery Council (NMC).  

 

Ms Mohamed informed the panel that the NMC has contacted Mr Nepomuceno about 

his attendance to the hearing. She referred to the ‘proceeding in absence’ bundle which 

contained documentation of the NMC case officer contacting Mr Nepomuceno including 
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emails dated between 19 December 2018 and 7 January 2019 in which he responded 

that he would not be attending.  

 

Ms Mohamed referred the panel to a response from Mr Nepomuceno email dated 19 

December 2018 which stated: 

 

‘…I am no longer practising nursing nor have the intention to continue working as a 

nurse. I have no more interest on it and given up since January this year’. 

 

The panel also had sight of a further email dated 7 January 2019 in which Mr 

Nepomuceno responded to the NMC case officer which stated: 

 

‘No I am not attending that hearing. As I said no longer practice nor have the intention to 

continue work as a nurse. Even if I attend or not, the NMC will continue to do the 

hearing anyways’.  

 

Ms Mohamed therefore invited the panel to proceed in the absence of Mr Nepomuceno 

on the basis that he has chosen to disengage today. She submitted that this case 

concerns serious charges of a sexual nature and dishonesty and the public would 

expect the regulator to proceed in the absence of Mr Nepomuceno as it has 

responsibilities for public protection and the expeditious disposal of the case. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of R. v Jones (Anthony William), 

(No.2) [2002] UKHL 5.  

 

The panel noted that there has been no correspondence from Mr Nepomuceno in 

response to notification of this hearing.  
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The panel decided to proceed in the absence of Mr Nepomuceno. In reaching this 

decision, the panel considered the submissions of the case presenter, and the advice of 

the legal assessor. It had regard to the factors set out in the decision of Jones. It had 

regard to the overall interests of justice and fairness to all parties. It took into account 

that: 

 no application for an adjournment has been made by Mr Nepomuceno; 

 Mr Nepomuceno has responded to emails from his NMC case officer indicating 

that he is aware of the hearing; 

 there is no reason to suppose that adjourning would secure his attendance at 

some future date;  

 Three witnesses are expected in attendance today as well as five others being 

invited over day two and three; 

 there are public protection and public interest concerns in the expeditious 

disposal of this case due to the nature of the charges; and 

  It would be appropriate to hear the case today in order to protect the public and 

satisfy the wider interest.  

 

In these circumstances, the panel decided that it was fair, appropriate and proportionate 

to proceed in the absence of Mr Nepomuceno.  

 

Application to admit hearsay evidence pursuant to Rule 31 

 

The panel heard an application made by Ms Mohamed under Rule 31 of the Nursing 

and Midwifery (Fitness to Practise) Rules 2004 (the Rules) to allow the interview notes 

of Nurse A into evidence. 

 

Ms Mohamed referred the panel to Rule 31 and submitted that it would be both relevant 

and fair to admit Colleague A and Colleague B’s witness statement and exhibits in 

relation specifically to Colleague C into evidence as hearsay.  

 

Ms Mohamed submitted that Colleague C was discovered as part of post investigation 

work on the case. She submitted that the NMC contacted the Hospital on 16 October 

2018 and made enquiries about the contact details of Colleague C. The Hospital 
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conducted a search and were unable to find any trace of Colleague C’s identity on their 

system and the dates of employment were unknown. These enquiries led to the full 

name of Colleague C becoming known, her first name had been shortened and she was 

an agency nurse from ‘Team 24’. Ms Mohamed referred the panel to a telephone note 

between the NMC case officer and the manager of ‘Team 24’ dated 14 January 2019 

which stated: 

 

‘There is no…’ Colleague C ‘…on their system’ and that ‘there is nothing similar’ to the 

identity of Colleague C. 

 

Ms Mohamed submitted that the NMC’s register was searched in order to find any 

contact details of Colleague C. However there are over a hundred registered nurses 

with the same name as Colleague C on the register and therefore it would be 

impossible to know which would be relevant to this case.  

 

Ms Mohamed submitted that the evidence of Colleague A and B concerning Colleague 

C is the sole evidence in relation to charge 4. She submitted that taking into account the 

evidence of Colleague A and Colleague B concerning Colleague C is both relevant and 

fair given that this is not the first time this allegation had been raised against Mr 

Nepomuceno. 

 

The panel accepted the advice of the legal assessor on the issues it should take into 

consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings. 

 

The panel was satisfied that Colleague A and Colleague B’s evidence concerning 

Colleague C in relation to charge 4 was clearly relevant, however it bore in mind that 

Colleague C did not make an official complaint about the comments at the time of the 

incident. The panel noted that there was no independent witness who overheard the 

comments being made. It further noted that the Hospital had no name attributed to 

Colleague C on their system and that the agency ‘Team 24’ denied any knowledge of 

Colleague C or a similar name.  
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It therefore moved on to consider the issue of fairness. The panel determined that 

admitting Colleague A’s and Colleague B’s evidence concerning Colleague C in relation 

to charge 4 would cause unfairness to Mr Nepomuceno. It concluded that in all the 

circumstances it would be prejudicial to Mr Nepomuceno given that Colleague C is 

unable to be located, neither the Hospital nor the agency ‘Team 24’ had any record of a 

person by that or a similar name having worked at the Hospital and did not provide any 

statement to the Hospital or the NMC about the incident.  

 

Witnesses to give evidence via telephone or videolink under Rule 31(1)  

 

At the close of day 1, the panel of its own volition informed Ms Mohammed that it would 

be preferable to hear the remaining witness evidence via telephone or videolink given 

that the witnesses would not require extensive questioning and have to travel a long 

distance in order to attend the hearing. 

 

Ms Mohammed submitted that she would contact the witnesses and ask whether they 

are able to comply with this form of communication to take place on day two. Ms 

Mohamed said it would be possible to hear all the expected witness evidence on day 

two by videolink or telephone. 

 

The panel determined that the remaining witness evidence was relevant and it would be 

fair to allow the remaining witnesses to provide evidence via telephone or videolink, and 

that the evidence could still be tested under cross-examination.  There was also a public 

interest in the issues being explored fully which supported the admission of this 

evidence into the proceedings.  

 

Background 

 

Mr Nepomuceno was employed by the BMI Meridian Hospital (the Hospital) within the 

Endoscopy Unit. He first joined the Endoscopy Unit as a Bank Staff in January 2016 

and was later made a permanent member of staff. This case relates to three areas of 

concern. 
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The first concern is in relation to charges 1 to 5. It is alleged that Mr Nepomuceno’s 

conduct on four occasions was inappropriate and sexually motivated. The first occasion 

was in relation to Colleague A on 17 May 2017.  

 

The second and third occasions occurred on 23 and 24 May 2017 and were with 

reference to Colleague B. The fourth occasion is in relation colleague C and the 

evidence had been excluded and formed no part of the decision.  

 

As a result of the reported inappropriate behaviour Mr 3 began an investigation into the 

allegations. Mr Nepomuceno was interviewed on 7 June 2017 regarding the incidents 

on the 17 and 23 May 2017. Mr 3 also interviewed Colleague A on the 8 June 2017.  

 

The second area of concern is in relation to Mr Nepomuceno not providing the Hospital 

with a copy of his Disclosure and Barring Service (DBS) certificate in a timely manner 

and/or at all. 

 

Mr Nepomuceno attended an employment interview on 4 September 2015 at the 

Hospital. He was interviewed by Mr 3, clinical services manager at the time, and Ms 1 

the deputy theatre manager. A series of checks are undertaken for candidates 

interviewed in order to ensure they are eligible to work at the Hospital. This process is 

undertaken by recruiting managers and compliance officers.  

 

Mr Nepomuceno was being investigated by the Hospital for his inappropriate conduct 

towards the female colleagues. Coincidentally at the time of the Hospital’s investigation 

into Mr Nepomuceno’s conduct, a file was found by Colleague B in the Endoscopy Unity 

which contained amongst other things Mr Nepomuceno’s DBS certificate which 

contained disclosures made by the chief officer of police. Colleague B then gave this file 

to Mr 3.  

 

A disciplinary meeting was held on 24 August 2017 and Mr Nepomuceno was present.  

 

Ms 3 subsequently interviewed Ms 1 on the 31 August 2017.  
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Ms 3 interviewed Ms 2, who is the executive assistant in employee compliance at the 

Hospital on 1 September 2017. Ms 3 interviewed Mr 3 on 5 September 2017. 

 

Ms 3 held a further Disciplinary meeting with Mr Nepomuceno on the 20 September 

2017.  

 

The third area of concern is that it is alleged that when Mr Nepomuceno was 

interviewed by the Hospital on 4 September 2015, he stated that an NMC investigation 

into his conduct had been closed with no case to answer and/or that he had been 

cleared by the NMC. This was incorrect information and it is alleged that he deliberately 

intended to conceal the ongoing investigation despite being aware of it having received 

a letter notifying him about the allegations from the NMC dated 27 June 2014.  

 

Decision and reasons of the facts 

 

The panel heard oral evidence from eight witnesses on behalf of the NMC. 

 

Witnesses called on behalf of the NMC were:  

 

 Ms 1, employed by the Hospital as a Deputy Theatre Manager since 2010  

 

In relation to charge 6, Ms 1 told the panel that she was on the panel that interviewed 

Mr Nepomuceno for a bank nursing role on 4 September 2015. Ms 1 said that she 

asked Mr Nepomuceno why there was a gap in his employment history and why he had 

not been working as a registered nurse. Ms 1 said that Mr Nepomuceno responded to 

her questions stating that he had been dismissed from his previous nursing role due to 

‘sexual allegations’ and he had been acquitted by the NMC and that the allegations 

would appear on his DBS certificate. Ms 1 said she did not ask any further questions 

about this in the interview. 

 

When the panel asked Ms 1 about her handwritten interview notes, Ms 1 confirmed that 

during the interview Mr Nepomuceno stated the words, ‘cleared not convicted by court’. 
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Ms 1 said that she interpreted the ‘court’ to be referring to the NMC. She said that she 

was under the impression that Mr Nepomuceno had been cleared of the allegations and 

there were no restrictions on his practice. 

 

Ms 1 told the panel that she checked the NMC website and she did not find a restriction 

on Mr Nepomuceno’s nursing practice.  

 

Ms 1 told the panel that the Hospital’s protocol is that she would interview the 

candidates but it would be the compliance officers or the human resources (HR) 

department’s duty to follow up on any documents required for the candidate’s 

employment such as a DBS certificate.  

 

Ms 1 told the panel about candidate security checks on the Hospital’s system. She said 

that if there are any anomalies regarding the candidate’s background then an alert 

would come up in the colour red or amber indicating that the candidate may have 

convictions. Ms 1 said that when she had done this for Mr Nepomuceno, an amber alert 

came up but she did not follow this up since she knew the compliance officer would 

investigate appropriately.  

 

The panel considered the overall credibility and reliability of Ms 1. The panel found Ms 

1’s evidence to be honest and consistent with her statement. The panel determined her 

evidence to be genuine and found her to be both credible and reliable.   

 

 Colleague A, employed by the Hospital as a Lead Healthcare Assistant (HCA) 

 

Colleague A confirmed her witness statement was true to the best of her knowledge. 

There were no further questions.  

 

The panel considered the overall credibility and reliability of Colleague A. The panel 

determined her evidence to be genuine and found her to be both credible and reliable.   

 

 Colleague B, employed by the Hospital as a staff nurse 
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The panel considered the overall credibility and reliability of Colleague B. The panel 

determined her evidence to be genuine and found her to be both credible and reliable.   

 

 Ms 2, employed by the Hospital as an executive assistant in employee 

compliance  

 

Ms 2 in her oral evidence by telephone, referred to her witness statement regarding the 

process of undertaking pre-employment checks. She told the panel that the Hospital’s 

used a third party called ‘security watchdog’ which raised an amber alert in relation to 

Mr Nepomuceno’s DBS certificate.  She explained that an amber alert indicates that the 

applicant has an anomaly on their DBS which may affect them being hired. Ms 2 told 

the panel that there is no information given other than the amber alert.  

 

Ms 2 said that she spoke to the recruiting manager Mr 3 and told him that there was an 

amber alert. Ms 2 said that she never saw the certificate. Ms 2 referred to the disclosure 

information form completed in part by her on 24 August 2017. Ms 2 told the panel that 

she had informed Mr 3 that she had not seen the DBS certificate. She said that she 

asked Mr Nepomuceno for his DBS certificate but he never provided it to her and Mr 3 

said he would follow it up.  

 

The panel considered the overall credibility and reliability of Ms 2. The panel found Ms 

2’s evidence to be honest and consistent. When she did not know the answer to the 

question she said so. The panel determined her evidence to be genuine and found her 

to be both credible and reliable.   

 

 Mr 1, employed by the Hospital as an Operations Manager.  

 

Mr 1 in his oral evidence by telephone, told the panel that that he had no part in Mr 

Nepomuceno’s recruitment process at the Hospital.   

 

Mr 1 said that once he saw Mr Nepomuceno’s DBS certificate, he was concerned about 

the level of detail provided by the chief police officer in relation to Mr Nepomuceno’s 

employment history. Mr 1 said that during the investigation interview, Mr Nepomuceno 
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had ample opportunity to be open and honest about the concerns raised by his previous 

employer but he did not disclose any information. Mr 1 said it was not until he presented 

the DBS certificate to Mr Nepomuceno that he came forward about the previous 

allegations. Mr 1 told the panel that Mr Nepomuceno said he had provided his DBS 

certificate to Mr 3. Mr 1 said he asked Mr Nepomuceno the date he did this but Mr 

Nepomuceno did not remember the date.  

 

Mr 1 said that given the nature and extent of the information, he would have expected 

Mr Nepomuceno to disclose the DBS certificate the same time it had been issued 

because he would be working as a nurse which is a position of trust.  

 

Mr 1 explained the recruitment process at the Hospital to the panel. He said that during 

the interviews, candidates are asked questions regarding their employment history and 

if there are any issues that need to be disclosed. Mr 1 said that after the interviews the 

candidates who are suitable for the job role are sent to compliance officers department 

and the HR department. These departments then conduct background checks involving 

DBS details and confirms references. Mr 1 told the panel that the ‘security watchdog’ 

shows an amber alert when there are concerns in the background of the candidate and 

a red alert if there are convictions. Mr 1 said that at this point, the recruiting manager 

would take note of information in the amber or red alert and conduct a risk assessment 

in order to determine the impact this would have if the candidate were to be employed. 

Mr 1 said the recruiting manager would also obtain further details about the allegations 

or concerns from the candidate’s previous employer.  

 

The panel considered the overall credibility and reliability of Mr 1. The panel found Mr 

1’s evidence to be honest and consistent. The panel found him to be both credible and 

reliable.   

 

 Ms 3, employed by the Hospital as an Executive Director. 

 

Ms 3 in her oral evidence by telephone, told the panel that when the Hospital submits a 

request for a DBS certificate, the DBS certificate is sent to the applicant and it is the 

applicant’s responsibility to provide the certificate to their employer.   
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Ms 3 told the panel that there was a clear failing in the recruitment process of Mr 

Nepomuceno. She said that what should have happened is that once the Hospital 

became aware of the amber alert, Mr Nepomuceno should have been asked to provide 

the DBS certificate and he should have complied. It would then be reviewed by the 

recruiting manager and director. The recruiting manager would then discus the content 

with the executive officer and make a decision about Mr Nepomuceno’s employment. 

 

The panel considered the overall credibility and reliability of Ms 3. The panel found Ms 

3’s evidence to be honest and open. The panel determined her evidence to be genuine, 

and found her to be both credible and reliable. 

 

 Mr 2, employed by the NMC as an investigation manager. 

 

Mr 2 in his oral evidence by telephone, confirmed his witness statement was the true to 

the best of his knowledge. There were no further questions. 

 

The panel considered the overall credibility and reliability of Mr 2. The panel found Mr 

2’s evidence to be honest. The panel found him to be both credible and reliable. 

 

 Mr 3, former clinical services manager for theatres at the Hospital.  

 

Mr 3 in his oral evidence, said that he never asked Mr Nepomuceno for his DBS 

certificate. The panel asked questions about the ‘DBS Disclosure information form’. Mr 

3 explained that the box stating ‘not clear’ is in relation to the result of the DBS 

disclosure meant that there was something on the DBS certificate which needed to be 

looked into.  The panel asked Mr 3 what the box stating ‘DBS results assessed?’ meant 

and why he had inserted the word ‘yes’. The panel considered that Mr 3 was evasive in 

his answer, he said he thought that meant Mr Nepomuceno had to bring in his DBS 

certificate. Mr 3 then said he did not know what was assessed. The panel did not 

consider this plausible. 
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Mr 3 said that when he interviewed Mr Nepomuceno, Mr Nepomuceno disclosed that 

there was a marker on his DBS certificate but that the reason around it had been 

addressed and the matter was not taken any further. Mr 3 said on this basis he 

continued to employ Mr Nepomuceno. Mr 3 confirmed to the panel that he never saw Mr 

Nepomuceno’s references or DBS certificate.  

 

Mr 3 said that he authorised Mr Nepomuceno’s recruitment despite there being an 

outstanding DBS certificate which he had not seen. He said that this was because he 

had a conversation with other senior staff who did not feel that there was a reason not 

to employ Mr Nepomuceno. Mr 3 said that he chose to believe what he was told at the 

time by Mr Nepomuceno and by other staff. Mr 3 said in hindsight he would not to this 

again and instead he would investigate the marker on the DBS.  

 

Mr 3 said that this is not the typical practice of the Hospital’s recruitment process. He 

accepted that it was his duty to clarify whether recruiting Mr Nepomuceno was 

appropriate.  

 

The panel considered the overall credibility and reliability of Mr 3. The panel found him 

to be evasive and was of the view that he minimised the importance of his role during 

the recruitment process. The panel concluded that this was because he had not seen 

the DBS certificate despite knowing it flagged concerns but had nevertheless authorised 

Mr Nepomuceno’s recruitment. Mr 3 accepted Mr Nepomuceno’s verbal assurances 

when he should have checked the DBS certificate. This led the panel to conclude that 

Mr 3 had not seen the DBS certificate.  

 

The panel considered each charge and made the following findings: 

 

Charge 1:  

 

On 17 May 2017, said to Colleague A “how big are those” or words to that effect; 

 

This charge was found PROVED.  
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In reaching this decision, the panel considered its previous findings of Colleague A 

being credible and honest.  

 

The panel considered the interview notes of the disciplinary meeting conducted by Mr 1 

on 17July 2017. Mr Nepomuceno stated, ‘Personally I didn’t do it. I didn’t say those 

things, but I may have said it as banter’... 

 

Mr 1: ‘Prior to that [sexual assault allegations] was there anything else?’ 

 

Mr Nepomuceno: ‘No’. 

 

Mr 1: ‘You didn’t receive a first written warning, and two final written warning? And 

further allegation made regarding inappropriateness to a female colleague. None of that 

happened? 

 

Mr Nepomuceno: ‘No…’ 

 

Mr 1: ‘We have come into possession of a file, which was left in the Endoscopy office by 

you…’ 

… 

Mr Nepomuceno: ‘Not looking good for me is it?’ 

 

The panel considered Mr Nepomuceno’s evidence inconsistent in saying that he did not 

say those things but was also saying that he may have said it as banter. The panel also 

considered that Mr Nepomuceno expressly stated that there were no other allegations 

and then conceded that it was not looking good for him when confronted with the file. 

The panel did not take into account whether or not the previous allegations were truthful 

in any way, it simply took into account Mr Nepomuceno’s inconsistent statements.  

 

The panel also considered the interview notes of the disciplinary meeting conducted by 

Ms 3 on 20 September 2017. The notes stated: 

 

Ms 3: “You say you were asking her how big something else was?” 
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Mr Nepomuceno: “I was. I am sure I was asking the weight of an item.” 

Ms 3: “Which item were you asking about?” 

Mr Nepomuceno: “I was referring to how heavy the yellow bins are in the procedure 

room.” 

Ms 3: “Why?” 

Mr Nepomuceno: “So I could relate to the weight of what the patient’s weight was.” 

Ms 3: “You were suggesting that the patient was as heavy as our yellow bin?” 

Mr Nepomuceno: “Yes” 

Ms 3:  “How would the patient know how heavy our bins were?” 

Mr Nepomuceno: “Probably just a bin.” 

Ms 3:  “When asking a patient’s weight, what do you document on paperwork? 

Mr Nepomuceno: If I’m given exact weight then I add that. If they say heavy, I would say 

‘as heavy ‘as two bins’” 

Ms 3:  “So if I check the paperwork, then it would state as heavy as bins?” 

Mr Nepomuceno: “Yes or I would add ‘not known’” 

Ms 3:  “Why would you ask the weight?” 

Mr Nepomuceno: “So that the consultant is aware on how much medication to give to 

help them calm” 

Ms 3:  “When a patient attends on the day, would you not weigh them then?” 

Mr Nepomuceno: “Yes, to get a more accurate weight on that day” 

Ms 3:  “When you were asked the same question throughout the investigation process, 

reference Appendix 3, your meeting with Mr 3. You responded that ‘I would never say 

that to member of staff, I only speak to on a professional level and don’t engage in any 

banter’. However In the meeting with Mr 1 (Appendix 5), you said you didn’t do it, if you 

did say it, then it was just banter. None of these responses are consistent with what you 

have just said. Why have you changed your response?” 

Mr Nepomuceno: “I did not change my response. I was more nervous when [Mr 3] and 

[Mr 1] when interviewed me” 

 

The panel took into consideration Mr Nepomuceno’s inconsistencies and found his 

account of the incident entirely implausible. It next considered that his account of the 

incident changed over time. It noted that weight and size do not have the same 
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meaning. Drawing these factors together the panel concluded that this fundamentally 

eroded Mr Nepomuceno’s credibility not just in respect of this allegation but overall. 

 

Therefore based on the evidence it has before it, the panel found the charge to be 

proved.  

 

Charge 2:  

 

On 23 May 2017, stated “what’s the matter with her, did her dildo run out of 

batteries last night” or words to that effect, when referring to Colleague B; 

 

This charge was found PROVED.  

 

The panel considered its previous findings that Colleague B was a credible and reliable 

witness. It took into account Mr Nepomuceno’s bare denial of this allegation in the 

disciplinary notes of 20 September 2017. However, the panel was of the view that Mr 

Nepomuceno’s lack of credibility in respect of charge 1, and overall, impacted upon his 

credibility regarding charge 2. It was satisfied that the allegations in charge 2 were more 

likely to have happened than not. The panel also noted Colleague A’s statement of the 

incident and a further investigation meeting interview regarding the incident shortly after 

of the incident dated 13 June 2017. Therefore on the evidence before it, the panel found 

charge 2 proved. 

 

Charge 3:  

 

On 24 May 2017, stated “she’s a fucking cunt” or words to that effect, when 

referring to Colleague B; 

 

This charge was found PROVED.  

 

The panel considered its previous findings that Colleague B was a credible and reliable 

witness. It took into account Mr Nepomuceno’s bare denial of this allegation in the 

disciplinary notes of 20 September 2017. The panel was of the view that given Mr 
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Nepomuceno’s lack of credibility in respect of charge 1 and charge 2, it was satisfied 

that the allegations in charge 3 were more likely to have happened than not. The panel 

also took into account Colleague A’s statement of the incident and a further 

investigation meeting interview regarding the incident shortly after of the incident dated 

13 June 2017. Therefore on the evidence before it, the panel found charge 3 proved. 

 

Charge 4:  

 

On an unknown date, stated “I could lube you up” or words to that effect when  

referring to Colleague C;  

 

This charge was found NOT PROVED.  

 

The panel had no evidence before it in relation to charge 4.  

 

Charge 5:  

Your conduct at any or all of charges 1- 4 above was: 

 

a. Inappropriate; and/or  

 

This charge was found PROVED.  

 

The panel had sight of The Code: Professional standards of practice and behaviour for 

nurses and midwives 2015 (“the Code”). It specifically referred to:  

 

1.1 Treat people with kindness, respect and compassion 

 

8.2 maintain effective communication with colleagues 

 

The panel was of the view that Mr Nepomuceno comments in relation to charges 1, 2 

and 3, in a professional context to colleagues would never be appropriate. It was 

reinforced in this view with reference to those parts of the code set out above which Mr 
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Nepomuceno knew or ought to have known and complied with. Therefore based on the 

evidence it has before it, it found charge 5a to be proved. 

 

Charge 5b: 

 

Sexually motivated 

 

This charge was found NOT PROVED.  

 

The panel had no evidence before it from which such a motivation could be inferred in 

relation to charge 5b. It therefore found 5b not proved. 

 

Charge 6 

 

That you, a Registered Nurse, in relation to you employment with BMI Healthcare:  

 

Did not provide a copy of your Disclosure and Barring Service (‘DBS’) Certificate 

to BMI/your employer in a timely manner and/or at all; 

 

This charge was found PROVED.  

 

The panel considered the evidence of Ms 2 who said that she asked Mr Nepomuceno 

for the certificate and he did not provide it.  

 

Charge 7:  

 

You conduct at charge 6 above was dishonest in that you: 

 

a. Knew that you were required to disclose the DBS Certificate; 

 

This charge was found PROVED.  
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The panel first considered whether Mr Nepomuceno had a duty to disclose the DBS 

certificate. It considered the evidence of Ms 2 who said that she asked Mr Nepomuceno 

for the certificate, he therefore became aware that he had a responsibility to disclose 

the DBS certificate however he did not provide it.  

 

The panel had sight of The Code: Professional standards of practice and behaviour for 

nurses and midwives 2015 (“the Code”). It specifically referred to:  

 

20 You should be a model of integrity and leadership for others to aspire to. This 

should lead to trust and confidence in the professions from patients, people 

receiving care, other health and care professionals and the public. 

 

20.2 act with honesty and integrity at all times… 

 

The panel was of the view that Mr Nepomuceno would be working in a nursing role 

which is a position of trust, and is subject to the code. Therefore nurses have a wider 

duty of candour. It determined that Mr Nepomuceno would have been expected to know 

that it was his responsibility to disclose the DBS certificate regardless of whether it was 

asked for or followed up. The panel found charge 7a proved. 

 

Charge 7b: 

 

Intended to conceal the contents/information in the DBS Certificate from BMI/your 

employer; 

 

This charge was found PROVED.  

 

The panel first considered Mr Nepomuceno’s state of mind at the time of the allegations. 

It referred to the disciplinary meeting notes dated 20 September 2017 which stated: 

 

Ms 3: “At the interview in September 2015, did you think disclosing the incidents at the 

Trust would stop you getting the job with BMI?” 
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Mr Nepomuceno: “I was concerned that if I disclosed I wouldn’t get the post. But it was 

more answering the questions directly on why they had dismissed me.” 

 

Ms 3: “You stated, Appendix 5 that you provided…” Mr 3 “…with your DBS certificate 

prior to your start date of January 2016. Talk me through exactly what happened?” 

 

Mr Nepomuceno: “I received the DBS certificate through the post. The comments at 

back raised a concern and then I showed to…” Mr 3 “…I forget the exact date when I 

popped in to see…” Mr 3 “…but it was before my start date of January 2016”. 

 

The panel was of the view that given that Mr Nepomuceno was concerned he would not 

be employed, his state of mind led him to conceal the contents of DBS certificate. It 

referred to the DBS certificate which detailed a number of allegations raised by his 

previous employers between 2011 and 2013 which he deliberately chose not to 

disclose. 

 

The panel did not accept Mr Nepomuceno’s account that he provided his DBS 

certificate to Mr 3. It accepted Mr 3’s oral evidence stating that he never asked for or 

saw the DBS certificate.  The panel was satisfied that Mr Nepomuceno intentionally 

chose to conceal the contents and information in the DBS certificate in order to secure 

his role. The panel therefore found charge 7b proved. 

 

Charge 7c: 

 

Intended to mislead BMI/your employer as to the content/information contained in 

the DBS Certificate 

 

This charge was found PROVED.  

 

The panel considered that Mr Nepomuceno had disclosed limited details about the 

allegations raised into his nursing practice during the employment interview conducted 

by Ms 1 and Mr 3 on 4 September 2015. These included disclosing his dismissal from 

his previous employer due to sexual allegations. However given that Mr Nepomuceno 
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did not disclose the number of alleged wider concerns and the ongoing NMC 

investigation into his nursing practice, he intended to mislead the Hospital about the 

extent of concerns raised by his previous employer. 

 

The panel considered its findings in relation to charge 7a, 7b and 7c to be dishonest. It 

was of the view that Mr Nepomuceno genuinely believed that he had a responsibility to 

disclose his DBS certificate but chose not to. It is satisfied that ordinary people would 

find such conduct dishonest. Therefore on the evidence before the panel finds charge 7 

proved in its entirety.   

 

Charge 8:  

 

Did not disclose and/or provide full details of the relevant information contained 

in your DBS Certificate to BMI/your employer in a timely manner and/or at all; 

 

This charge was found PROVED.  

 

The panel considered that it had no evidence before it indicating that Mr Nepomuceno 

disclosed any other information about the concerns raised in his nursing practice as set 

out on the DBS certificate to the Hospital other than that he had been dismissed from 

his previous role and he had been ‘cleared’. The panel took into account that in Mr 

Nepomuceno’s interview with Ms 3 on 20 September 2017 he was asked whether 

disclosing he thought incident would stop him getting the job. He answered, ‘I was 

concerned that if I disclosed I wouldn’t get the post’. Nepomuceno on 24 August 2017. It 

therefore found this charge proved. 

 

Charge 9:  

Your conduct above was dishonest in that you: 

 

a. Knew that you were required to disclose/provide full details of 

the relevant information contained the DBS Certificate; 
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b. Intended to conceal the relevant information contained in the 

DBS Certificate from BMI/your employer; 

 

c. Intended to mislead BMI/your employer as the relevant 

information contained in the DBS Certificate. 

 

This charge was found PROVED.  

 

The panel referred to its previous findings in charge 7 and found the same reasons to 

be applicable to charge 9. 

 

Charge 10:  

 

During an interview on 4 September 2015, inaccurately informed those 

interviewing you/BMI that a Nursing and Midwifery Council (‘NMC’) investigation 

into your conduct had been closed with no case to answer and/or that you had 

been “cleared” by the NMC; 

 

This charge was found NOT PROVED.  

 

The panel considered the disciplinary meeting notes dated 20 September 2017 which 

stated:  

 

Ms 3: “If we go back to your interview which you attended in September 2015, you said 

you told…” Mr 3 and Ms 1 “…that the NMC said there was no case to answer, however 

the letter clearly shows that there is a decision still to be made. How do you explain 

that?” 

 

Mr Nepomuceno: “I want to change my answer to that question. I think I said there was 

no restriction to my fitness to practice.” 

 

Ms 3: “When you first responded, you said that there were no restrictions to your 

registration and the NMC had decided there was no case to answer.” 
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Mr Nepomuceno: “I wish to change that. Sorry” 

 

Ms 3: “If we go to the NMC letter dated 25 February 2016, the letter writes to inform you 

of the Case Examiner’s decision and in this letter you were informed the NMC had 

decided there is no case to answer. The decision was made on 16th February 2016.” 

 

Mr Nepomuceno: “Yes, during interview…” Mr 3 and Ms 1 “…asked if there were 

problems with my registration and I said there were no restrictions. I was directly 

answering their question.” 

 

Ms 3: “Do you think you have a responsibility to tell the interviewers that you are under 

investigation by the NMC? 

 

Mr Nepomuceno: “Yes I do think I have a responsibility, but I directly answered their 

questions about restrictions.” 

 

The panel considered that in Mr Nepomuceno’s initial employment interview on 4 

September 2015, he told Mr 3 and Ms 1 that there was no case to answer in relation to 

court proceedings. In his investigation meeting although he initially confirmed that this 

was in respect of the NMC, he straight away clarified that he had said no restrictions. 

This correlates with Ms 1’s written interview notes. The was also confirmed by Ms 1’s 

oral evidence in which she told the panel that she understood Mr Nepomuceno to have 

told her he had no restrictions on his practice. Therefore, on the evidence before it, the 

panel found charge 10 not proved.  

 

Charge 11: 

 

Your conduct at charge 10 was dishonest in that you: 

 

a. Knew that the information provided was not true or accurate; 
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b. Knew that the NMC investigation was not closed/that there had not been a 

finding of no case to answer; 

 

c. Intended to conceal the existence/status of the NMC investigation; 

 

d. Intended to mislead BMI/your employer as the existence/status of the NMC 

investigation; 

 

This charge was found NOT PROVED.  

 

The panel noted that since charge 10 is not proved, charge 11 is also found not proved. 

 

Charge 12:  

 

Did not disclose the existence/status of an NMC investigation to BMI/your 

employer in a timely manner and/or at all; 

 

This charge was found PROVED.  

 

The panel considered that the DBS certificate confirmed that there was an ongoing 

NMC investigation. It noted that Mr 2 in his oral evidence, further confirmed the dates of 

the investigation. The panel had no evidence before it that Mr Nepomuceno disclosed 

this information at the interview or after the interview in a timely manner. It therefore 

found this charge proved.  

 

Charge 13:  

 

Your conduct at charge 12 above was dishonest in that you: 

 

c. Intended to conceal the existence/status of the NMC investigation; 

 

d. Intended to mislead BMI/your employer as the existence/status of the 

NMC investigation. 
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This charge was found PROVED.  

 

The panel considered the disciplinary meeting notes dated 20 September 2017 which 

stated:  

 

Ms 3: “We have covered that part. What did you tell the interviewers about the NMC 

investigation?” 

 

Mr Nepomuceno: “I should have explained to them that there was an ongoing 

investigation with the NMC” 

 

Ms 3: “Why didn’t you?” 

 

Mr Nepomuceno: “I don’t have a reason for that” 

 

The panel also referred to another section of the disciplinary meeting notes dated 20 

September 2017 which stated:  

 

Ms 3: “In the investigatory meeting with JA on 17 July 2017, JA asked if you had been in 

any investigations with UCHW, see Appendix 5. If we recap to the interview in 

September 2015, you said you didn’t mention incidents at the Trust because you 

weren’t directly asked. In the investigation meeting with…” Mr 1 “…he asked whether 

there were any other serious allegations prior to this one incident and you said no.” Mr 1 

“then was more specific with his questioning and you again answered no. Can you 

explain your responses there?” 

 

Mr Nepomuceno: “I am regretting that I have said those statements of saying no. I was 

investigated allegedly of doing those.” 

 

Ms 3: “The Trust upheld the allegations made, but when asked directly by…” Mr 1 

“…you denied them.” 
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Mr Nepomuceno: “I am regretting the way I answered…” Mr 1’s “…questions. My head 

during that time was not that clear.” 

 

Ms 3: Mr 1 “…went on to explain he had come across a file. During this investigation, 

this file containing personal information which you left on site was found.” When Mr 1 

“…explained that he had that in his possession and asked you to clarify the incidents, 

your response was ‘I was investigated during that time, I forgot about them’. 

 

Mr Nepomuceno: “As I said I am regretting saying those responses to…” Mr 1 that day. 

 

Ms 3: “At the interview in September 2015, did you think disclosing the incidents at the 

Trust would stop you getting the job with BMI?” 

 

Mr Nepomuceno: “I was concerned that if I disclosed I wouldn’t get the post.” 

 

The panel considered that the disciplinary meeting notes above demonstrate an 

admission that Mr Nepomuceno was aware of the ongoing investigation and he 

deliberately intended to conceal the contents of the allegations. The panel was satisfied 

that ordinary people would find this to be dishonest. Therefore the panel found this 

charge proved.  
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Submission on misconduct and impairment: 

 

Having announced the facts found proved, the panel then moved on to consider, 

whether the facts proved amount to misconduct and, if so, whether Mr Nepomuceno’s 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

Ms Mohamed invited the panel to take the view that Mr Nepomuceno’s actions amount 

to a breach of The Code: Professional standards of practice and behaviour for nurses 

and midwives 2015 (“the Code”). She then directed the panel to specific paragraphs 

and identified where, in the NMC’s view, Mr Nepomuceno’s actions amounted to 

misconduct. 

 

Ms Mohamed submitted that in all the charges found proved Mr Nepomuceno clearly 

demonstrated a significant falling short of the standard to be expected of a registered 

nurse. Ms Mohamed submitted that in this case Mr Nepomuceno’s dishonesty was 

carried out with intent to conceal his DBS certificate in order to secure his employment 

offer. She therefore submitted that a finding of serious misconduct must necessarily 

follow. 

 

Ms Mohamed then moved on to the issue of impairment, and addressed the panel on 

the need to have regard to protecting the public and the wider public interest. This 

included the need to declare and maintain proper standards and maintain public 

confidence in the profession and in the NMC as a regulatory body.  

 

Ms Mohamed referred the panel to the cases of Council for Healthcare Regulatory 

Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin). 

Ms Mohamed submitted that in this case all limbs of the test are engaged.  
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The panel heard and accepted the advice of the legal assessor which included 

references to a number of cases. 

 

Decision on misconduct  

 

When determining whether the facts proved amount to misconduct the panel had regard 

to the terms of The Code: Professional standards of practice and behaviour for nurses 

and midwives (2015) specifically:  

 

1.1 treat people with kindness, respect and compassion 

 

8.2 maintain effective communication with colleagues 

 

8.6 share information to identify and reduce risk 

 

20.1 keep to and uphold the standards and values set out in the 

Code 

 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment 

 

20.3 be aware at all times of how your behaviour can affect and influence the 

behaviour of other people 

 

20.5 treat people in a way that does not take advantage of their vulnerability or 

cause them upset or distress 

 

 20.10 use all forms of spoken, written and digital communication (including 

social media and networking sites) responsibly, respecting the right to privacy of 

others at all times 
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The panel went on to consider whether the charges proved amount to serious 

misconduct. 

 

In relation to charges 1, 2, 3, and 5a the panel determined there was a serious 

abrogation of Mr Nepomuceno’s professionalism whilst working with other colleagues. 

Colleague A said that the incidents made her feel uncomfortable about coming to work 

and that she could not face him and would have to leave which is something that she 

did not want to do because she loved her job. This would have amounted to a 

distraction to colleagues when caring for patients. The panel concluded that making 

such inappropriate comments as stated in charges 1, 2 and 3 was a clear breach of the 

code and therefore amounted to serious misconduct.  

 

In relation to charges 6, 7, 8, 9, 12 and 13, the panel was of the view that Mr 

Nepomuceno deliberately intended to conceal his DBS certificate to secure a role that 

he would not otherwise get, thereby dishonestly creating a false impression to his 

colleagues that he was clear of the allegations and there was not an investigation into 

his nursing practice. The panel considered that such dishonest conduct was very 

serious. The panel found that the other professionals had believed Mr Nepomuceno’s 

comments about the allegations and therefore had not conducted a risk assessment on 

him. This led to an unwarranted risk of harm to patients because Mr Nepomuceno had 

subverted the employment process designed to protect them. The panel also 

considered that Mr Nepomuceno chose to prolong the dishonesty for a significant period 

of time despite him having the opportunity to tell the truth soon or immediately after the 

Hospital’s investigation commenced. The panel considered that Mr Nepomuceno’s 

conduct in this regard fell seriously short of the conduct and standards expected of a 

nurse.  

 

For these reasons, the panel concluded that Mr Nepomuceno’s actions amounted to 

serious misconduct. 

 

Decision on impairment 
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The panel next went on to decide if as a result of this misconduct Mr Nepomuceno’s 

fitness to practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify 

that trust, nurses must be honest and open and act with integrity. They must make sure 

that their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. In this regard the panel considered the judgement of Mrs Justice Cox in the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) in reaching its decision, in paragraph 74 

she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 
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Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future. 

 

The panel finds that all of the above elements are engaged in this case. Although there 

is no evidence of actual harm to patients, the panel took into account that the 

inappropriate comments made by Mr Nepomuceno to other colleagues led them to feel 

‘uncomfortable’. On this basis, the panel concluded that Mr Nepomuceno’s actions 

clearly distracted other nurses on duty which could have placed patients who were in 

their care at unwarranted risk of harm.  

 

The panel considered that Mr Nepomuceno’s actions were designed to obtain a job he 

knew he would not have been offered if he had disclosed his DBS certificate. The panel 

considered that honesty and trustworthiness are fundamental tenets of the nursing 

profession, which Mr Nepomuceno breached, bringing the profession into disrepute.  

 

Regarding Mr Nepomuceno’s insight, the panel determined that he had at best very 

limited insight into his failings, he has provided no evidence of reflection or remediation.  

 



  Page 35 of 42 

The panel referred to Mr Nepomuceno’s written statement dated 22 August 2017 which 

was prepared for the disciplinary hearing held on 24 August 2017. It stated: 

 

“…It is already a challenge for me to work on a female dominated profession and 

environment, instead they add more burden by making me feel like an outcast, like I do 

not belong, and like I do not exist”. 

 

The panel was of the view that Mr Nepomuceno sought to blame others to a large 

degree for the inappropriate comments made to Colleague A and about Colleague B. 

The panel determined that this demonstrated the lack of insight Mr Nepomuceno has 

into his failings.  

 

It also referred to the disciplinary meeting notes dated 20 September 2017 which stated: 

 

Ms 3: “When you received this statement, how did you feel about the content?” 

Mr Nepomuceno: “I was very upset reading the notes. It still upsets me.” 

Ms 3: “Why does it upset you?” 

Mr Nepomuceno: “It devastated me. Broke me. I lost my job. Almost lost my career as a 

nurse.” 

 

The panel was of the view that Mr Nepomuceno did not properly acknowledge the 

impact of his actions or the effect his misconduct could have had on colleagues and the 

nursing profession in general. Instead Mr Nepomuceno solely focused on how the DBS 

certificate affected him personally.   

 

The panel considered the factors set out in the case of Ronald Jack Cohen v General 

Medical Council [2008] EWHC 581 (Admin) and determined that the dishonesty outlined 

in the charges is difficult to remediate. The panel in particular had concerns that the 

dishonesty in this case was not a momentary incident but a prolonged deception 

created by Mr Nepomuceno over a significant period of time. It took into account that 

despite Mr 1 asking Mr Nepomuceno about the allegations he continued to deny any 

knowledge until the file was presented in front of him. 
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The panel took into account Mr Nepomuceno’s lack of insight and lack of engagement 

in the hearing and how his behaviour impacted on others. The panel was not persuaded 

that Mr Nepomuceno was unlikely to repeat his conduct. The panel had no evidence 

before it indicating that Mr Nepomuceno has remediated the concerns found in his 

nursing practice and therefore that there is a risk of repetition. The panel concluded that 

Mr Nepomuceno’s fitness to practise is impaired on the ground of public protection. 

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health, safety and well-being of the public and patients, and 

to uphold and protect the wider public interest, which includes promoting and 

maintaining public confidence in the nursing and midwifery professions and upholding 

the proper professional standards for members of those professions. The panel 

determined that public confidence in the profession would be undermined if a finding of 

impairment were not made in circumstances where a registered nurse made 

inappropriate comments to other colleagues and dishonesty intended to conceal the 

contents of a DBS certificate which would have otherwise prevented him from being 

employed. 

 

The panel concluded that given the seriousness of its findings a finding of impairment 

was necessary on the grounds of public protection and public interest. 

Having regard to all of the above, the panel was satisfied that Mr Nepomuceno’s fitness 

to practise is currently impaired. 
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Determination on sanction:  

 

The panel then considered what sanction, if any, it should impose. In reaching its 

decision, the panel considered all the evidence before it, and heard submissions from 

Ms Mohamed, on behalf of the NMC.  

 

Ms Mohamed invited the panel to impose a striking-off order, so as to reflect the 

seriousness of the matters found proved and in the absence of any information as to 

insight or remediation. Regarding dishonesty, Ms Mohamed reminded the panel that the 

Sanction Guidance (SG) indicated that ‘the law about healthcare regulation makes it 

clear that a nurse or midwife who acted dishonestly will always be at risk of being 

removed from the register’. Ms Mohamed submitted that Mr Nepomuceno’s dishonesty 

concerned two matters and was not at the lower end of the spectrum. The first was 

knowingly not disclosing his DBS certificate and the second was knowingly not 

disclosing the ongoing NMC investigation into his nursing practice in order to secure his 

role at the Hospital.  

 

Regarding Mr Nepomuceno’s inappropriate comments to colleagues, Ms Mohamed 

reminded the panel that Mr Nepomuceno has not provided any evidence of insight or 

remediation and submitted that his misconduct indicates a deep-seated, attitudinal 

issue. It was her submission that Mr Nepomuceno’s actions were fundamentally 

incompatible with ongoing registration.  

 

The panel accepted the advice of the legal assessor.  

 

In reaching its decision, the panel had regard to all the evidence that has been adduced 

in this case. The panel bore in mind that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. The panel had careful regard to the SG published by the NMC. It 

recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  
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Before making its determination on sanction, the panel had regard to the aggravating 

and mitigating features in this case. 

 

The panel considered the aggravating features to be: 

 

 Mr Nepomuceno’s inappropriate comments caused distress to his colleagues; 

 Mr Nepomuceno’s persistent lack of insight which began at the initial 

employment interview and persisted throughout the investigation. The panel 

noted that limited admissions were only made when the file was presented in 

front of him. Mr Nepomuceno has had a continuous lack of insight into his actions 

as shown by his response to the allegations in which he sought to blame others 

and minimise his shortcomings. 

 Mr Nepomuceno’s dishonesty was not at the lower end of the spectrum. The 

dishonesty was prolonged and continued on multiple separate occasions; 

 Mr Nepomuceno has not engaged with the NMC proceedings and has not 

provided any evidence of insight, remediation or remorse in relation to the 

charges;  

 Mr Nepomuceno subverted the Hospital’s process systems designed to protect 

patients; 

 Mr Nepomuceno intentionally concealed information knowing that if he had 

disclosed the information he would not be offered the job; and 

 Mr Nepomuceno has deep seated attitudinal problems given the length of time 

he prolonged his dishonesty.  

 

The panel considered the mitigating features to be: 

 Mr Nepomuceno had no previous adverse findings against him; and 

 no actual patient harm was caused. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action. 
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Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel considered that Mr Nepomuceno’s behaviour was not at 

the lower end of the spectrum and that a caution order would be inappropriate in view of 

the inappropriate comments made to colleagues and their effect upon them, and the 

prolonged and repeated dishonesty. The panel decided that it would be neither 

proportionate nor in the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Mr Nepomuceno’s 

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be proportionate, measurable and workable. However, the 

panel considered that there are no clinical issues that arise in this case, but that Mr 

Nepomuceno’s actions concerned attitudinal issues which is not something that can be 

easily addressed through retraining. Mr Nepomuceno has not engaged and left nursing 

so it is unlikely that he would comply with any conditions. Further, the panel considered 

that the placing of conditions on Mr Nepomuceno’s nursing registration would not 

adequately address the seriousness of this case nor uphold the wider public interest. 

Therefore, the panel determined that a conditions of practice order would not be the 

appropriate or proportionate sanction.  

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The SG indicates key considerations in relation to suspension: 

 

 Key considerations  

 Whether the seriousness of the case require temporary removal 

from the register? 

 Will a period of suspension be sufficient to protect patients, public 

confidence in nurses and midwives, or the professional 

standards?  
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The panel referred to the SG’s checklist to guide its decision on whether a 

suspension order is appropriate in the circumstances. The panel found that 

 by the very nature of Mr Nepomuceno’s misconduct there is evidence of 

attitudinal problems; 

 Mr Nepomuceno  has demonstrated a persistent  lack of insight; and 

 there is a risk of repetition and a consequent risk to patient safety. 

 

The panel was of the view that Mr Nepomuceno’s conduct was a very significant 

departure from the standards expected of a registered nurse and was not satisfied that 

a period of suspension would satisfy the public interest or uphold public confidence in 

the profession or the NMC.  

 

Balancing all of these factors, the panel has determined that a suspension order would 

not be an appropriate or proportionate sanction.  

 

The panel therefore went on to consider the appropriateness of a striking-off order and 

took into account the following sections of the SG: 

 

Key considerations are: 

 Do the regulatory concerns about the nurse or midwife raise fundamental 

questions about their professionalism? 

 Can public confidence in nurses and midwives be maintained if the nurse 

or midwife is not removed from the register? 

 is striking-off the only sanction which will be sufficient to protect patients, 

members of the public or maintain professional standards?  

 

The panel determined that each of these three bullet points are engaged in this case.  

 

Accordingly, after considering all the circumstances of the case, the panel considered 

that Mr Nepomuceno’s actions are fundamentally incompatible with him remaining on 

the register. His misconduct went against fundamental tenets of the nursing profession, 

demonstrating attitudinal issues and there is no evidence of remorse or insight.  
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The panel acknowledged that dishonesty is difficult to remediate and that Mr 

Nepomuceno did not engage in the hearing nor did he provide any other alternative 

explanation for his actions. It therefore was of the view that to suspend or to allow Mr 

Nepomuceno to continue practising would gravely undermine public confidence in the 

profession and in the NMC as a regulatory body. The panel decided to impose a striking 

off order.  

 

The panel bore in mind Mr Nepomuceno’s email dated 19 December 2018 which stated: 

 

‘…I am no longer practising nursing nor have the intention to continue working as a 

nurse…’  

 

It considered that although Mr Nepomuceno could change his mind about his nursing 

career in the future and he may encounter financial difficulty (although the panel has no 

information of this before it), his misconduct is of a very serious nature both systematic 

and long standing, and the public protection and public interest concerns in this case 

outweigh his own interest. It therefore determined that imposing a striking off order was 

the most appropriate and proportionate response in the circumstances  

 

The effect of this order is that the NMC register will show that Mr Nepomuceno has 

been struck-off the register. 
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Determination on interim order 

 

The panel considered the submissions made by Ms Mohamed that an interim order 

should be made on the grounds that it is necessary for the protection of the public and 

is in the wider public interest.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is in the wider public interest. The panel had regard to the seriousness 

of the facts found proved and the reasons set out in its decision for the substantive 

order in reaching the decision to impose an interim order. To do otherwise would be 

incompatible with its earlier findings. 

 

The reasons for the interim suspension order will be the same as those detailed in the 

substantive order. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Mr Nepomuceno is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 

 


