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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
Thursday 14 February 2019 

Nursing and Midwifery Council 
2 Stratford Place, Montfichet Road, London, E20 1EJ 

 

Name of registrant: Jane Elders 
 
NMC PIN:  83I0839E 
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 Adult Nursing – November 2001 
 
Area of registered address: England 
 
Type of case: Misconduct 
 
Panel members: Paul Powici   (Chair, lay member) 

Kathryn Smith  (Registrant member) 
Noreen Kent  (Registrant member) 

 
Legal Assessor: Nigel Mitchell  

 
Panel Secretary: Sara Page 
 
Nursing and Midwifery Council: Represented by Sophie Quinton-Carter, Case 

Presenter 
 
Miss Elders: Not present and not represented in her 

absence  
 
 
Order being reviewed: Suspension order (6 months) 
  
Outcome: Striking-off order to come into effect at end 

of 24 February 2019, in accordance with 
Article 30 (1)  

 
  



2 
 

Decision on service of Notice of Hearing: 
 

The panel was informed at the start of this hearing that Miss Elders was not in 

attendance, nor was she represented in her absence. The written Notice of Hearing had 

been sent to Miss Elders’ registered address by recorded delivery and by first class post 

on 11 January 2019.  

 

The panel had regard to the Royal Mail ‘Track and trace’ printout which showed the 

Notice of Hearing was collected from Miss Elders’ local delivery office on 23 January 

2019. It was signed for in the name of ‘J ELDERS’. 

 

The panel took into account that the Notice of Hearing provided details of the allegation, 

the time, dates and venue of the hearing and, amongst other things, information about 

Miss Elders’ right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in her absence.  

 

Ms Quinton-Carter, on behalf of the Nursing and Midwifery Council (NMC), submitted 

that it had complied with the requirements of Rules 11 and 34 of the ‘Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004’, as amended (“the Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Miss Elders 

has been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34.  

 

 

Decision on proceeding in the absence of Miss Elders:  
 

The panel next considered whether it should proceed in the absence of Miss Elders. 

The panel had regard to Rule 21(2), which states: 
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“(2)  Where the registrant fails to attend and is not represented at the 

hearing, the Committee 

(a) shall require the presenter to adduce evidence that all 

reasonable efforts have been made, in accordance with 

these Rules, to serve the notice of hearing on the 

registrant; 

(b) may, where the Committee is satisfied that the notice of 

hearing has been duly served, direct that the allegation 

should be heard and determined notwithstanding the 

absence of the registrant; or 

(c) may adjourn the hearing and issue directions.” 

 

Ms Quinton-Carter invited the panel to continue in the absence of Miss Elders on the 

basis that she had voluntarily absented herself.  

 

Ms Quinton-Carter submitted that there had been no engagement at all by Miss Elders 

with the NMC in relation to these proceedings. The panel was informed that Miss Elders 

did not attend her substantive hearing. Ms Quinton-Carter submitted, that Miss Elders 

has voluntarily absented herself. As a consequence, there was no reason to believe that 

an adjournment would secure her attendance on some future occasion.  
 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution”. The panel further noted the case of R (on the application 

of Raheem) v Nursing and Midwifery Council [2010] EWHC 2549 (Admin) and the ruling 

of Mr Justice Holman that:  

 

“...reference by committees or tribunals such as this, or indeed judges, to 

exercising the discretion to proceed in the person's absence "with the 
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utmost caution" is much more than mere lip service to a phrase used by 

Lord Bingham of Cornhill. If it is the law that in this sort of situation a 

committee or tribunal should exercise its discretion "with the utmost care 

and caution", it is extremely important that the committee or tribunal in 

question demonstrates by its language (even though, of course, it need 

not use those precise words) that it appreciates that the discretion which 

it is exercising is one that requires to be exercised with that degree of 

care and caution.” 

 

The panel has decided to proceed in the absence of Miss Elders. In reaching this 

decision, the panel has considered the submissions of Ms Quinton-Carter and the 

advice of the legal assessor.  It has had particular regard to the factors set out in the 

decision of R. v Jones (Anthony William), (No.2) [2002] UKHL 5 and had regard to the 

overall interests of justice and fairness to all parties. It noted that:  

 

• No application for an adjournment has been made by Miss Elders; 

• Miss Elders has not engaged with the NMC and has not responded to 

the letter sent to her informing her of this hearing; 

• There is no reason to suppose that adjourning would secure her 

attendance at some future date;  

• There is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Miss Elders in proceeding in her absence. However, the 

limited disadvantage is the consequence of Miss Elders’ decision to absent herself from 

the hearing, waive her rights to attend, and/or be represented, and to not provide 

evidence or make submissions on her own behalf.    

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Miss Elders.  

 

 
Decision and reasons on review of the current order: 
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The panel decided to impose a striking-off order. This order will come into effect at the 

end of 24 February 2019 in accordance with Article 30(1) of the ‘Nursing and Midwifery 

Order 2001’ (as amended) (“the Order").  

 

This is the first review of a substantive suspension order, originally imposed by a 

Fitness to Practise panel on 26 July 2018 for a period of six months. The current order 

is due to expire at end of 24 February 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved, which resulted in the imposition of the substantive 

suspension order, were as follows: 

 
“That you, a registered nurse: 

 

1. In relation to Resident A who had suffered a fall on 26 March 2017: 

 

1.1.1 during the night shift commencing on 26 March 2017, 

having suspected that the cause of the resident’s pain 

could be a fractured hip and or sepsis, you failed to:  

 

1.1.2 escalate your suspicion to the appropriate health care 

professional and/or seek a second opinion. 

1.1.3 act appropriately on signs that the resident was in pain 

throughout the night shift;  

 

1.2 [NOT PROVED] 

 

2. In relation to Resident B who had recently had part of his foot amputated: 

 

2.1 failed to administer prescribed Oramorph on the following 

occasions: 

 

2.1.1 The 10pm dose on 25 March 2017; 
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2.1.2 The 10pm dose on 26 March 2017; 

 

2.2 [NOT PROVED] 

 

3. In relation to Resident C, who suffered from severe heart failure and 

sensitivity to many medications, during a night shift commencing on 26 

March 2017, you:  

 

3.1 administered a non-prescription antihistamine medication to 

the resident without first seeking advice from a doctor; 

 

3.2 failed to document administration of the medication at charge 

3.1 in the resident’s notes; 

 

3.3 failed to regularly monitor or record that you had regularly 

monitored the resident throughout the night for any side-

effects. 

 

And in light of the above, your fitness to practise is impaired by reason of your 

misconduct.” 

 

The original panel determined the following with regard to misconduct and impairment: 

 

“The panel found that Miss Elders’ actions as set out in the charges did fall 

far short of the standards expected of a registered nurse, and that her 

actions amounted to breaches of the [‘The Code: Professional standards 

of practice and behaviour for nurses and midwives’ (“the Code 2015”).] 

 

The panel concluded that Miss Elders’ actions both individually and 

collectively were serious departures of the standards expected of a 

registered nurse and amounted to serious misconduct. 
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The panel bore in mind that the overarching objectives of the NMC are to 

protect, promote and maintain the health safety and well-being of the 

public and patients, and to uphold the wider public interest, which includes 

promoting and maintaining public confidence in the nursing and midwifery 

professions and upholding the proper professional standards for members 

of those professions.  

 

The panel then considered whether the misconduct it had found is 

remediable, whether it has been remedied and whether it has been 

unlikely to be repeated.  

 

In terms of insight, the panel noted that Miss Elders had engaged with the 

Home’s disciplinary hearing but that her answers had been brief and to 

date she had not acknowledged the inadequacies in her nursing practise 

nor had she expressed remorse for her actions.  

 

Further, the panel also took into consideration that in relation to these 

proceedings it had no evidence before it of remediation or re-training from 

Miss Elders.  

 

The panel therefore found that with no evidence of insight and no 

evidence of remediation to date it cannot be said that the misconduct is 

unlikely to be repeated.   

 

It therefore found that a finding of impairment is necessary on the grounds 

of public protection.  

 

The panel concluded that it is also necessary, in the circumstances of this 

case, to make a finding of impairment in order to declare and uphold 

proper standards so as to to maintain public confidence in the nursing 

profession and in the NMC as regulator.  
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Having regard to all the above, the panel concluded that Miss Elders’ 

fitness to practise is currently impaired.” [sic] 

 

The original panel determined the following with regard to sanction:  

 

“The panel first outlined what it deemed to be the aggravating and 

mitigating factors in this case, and determined the following: 

 

Aggravating factors: 

 

• Resident A was not taken to hospital until around 12 hours after 

her fall. 

• Both Residents A and B were particularly vulnerable  

• Miss Elders’ lack of insight into her failings.  

• Miss Elders’ actions could have foreseeably caused harm to 

Residents A, B & C.  

  

Mitigating factors: 

 

• Miss Elders was well regarded by her colleagues at the home 

as evidenced by the oral and written evidence before the panel.   

• No previous NMC referrals. 

• Miss Elders’ failings were isolated to one shift. 

• Some evidence of stress and difficulties in her personal 

circumstances at the material time. 

 

The panel then considered whether to impose a suspension order. The 

panel had regard to the SG which states that this sanction may be 

appropriate where some or more of the following factors are apparent: 

 

• “a single instance of misconduct but where a lesser 

sanction is not sufficient 
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• no evidence of harmful deep-seated personality or 

attitudinal problems 

• no evidence of repetition of behaviour since the incident 

• the Committee is satisfied that the nurse or midwife has 

insight and does not pose a significant risk of repeating 

behaviour” 

 

The panel considered that this case did concern three instances of 

misconduct, where the failings arose over the course of one shift. It also 

noted no evidence of deep seated personality or attitudinal problems.  

 

However, the panel did note that it had no evidence before it of insight on 

Miss Elders’ part, and as previously determined, there may be a risk of her 

repeating her behaviour. 

 

The panel gave serious consideration as to whether Miss Elders’ 

behaviour required only temporary removal from the register, or whether 

her behaviour was fundamentally incompatible with being a registered 

nurse... After carefully balancing these factors, the panel concluded that 

permanent removal would not be necessary to address the concerns 

raised in this case and to meet the public interest.  

 

Miss Elders is an experienced nurse whose failings took place during a 

single shift. The panel has found that although Miss Elders has not 

engaged with this hearing her failings are remediable. The panel was 

mindful that there was a public interest in returning to practice an 

otherwise competent nurse.  

 

The panel therefore concluded that a suspension order is the appropriate 

and proportionate sanction in this case... 

 

The period of the suspension order is for 6 months, which the panel 

considered necessary to mark the seriousness of the misconduct and the 
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public interest in this case. This would maintain public confidence in the 

nursing profession and in the NMC as a regulator, whilst declaring and 

upholding proper standards of conduct.” 

 
Decision on current fitness to practise: 
 

The panel has considered carefully whether Miss Elders’ fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgement as to current impairment.  

 

The panel has had regard to all of the documentation before it. It has taken account of 

the submissions made by Ms Quinton-Carter on behalf of the NMC. She submitted that 

despite the suggestions made by the previous panel with regard to how this panel may 

be assisted in making its decision on the necessity of the current order, Ms Elders has 

not engaged. Therefore, she invited the panel to find that an order remains necessary to 

protect the public. Whilst she accepted that the suspension order satisfies the public 

interest and protects the public during the period in which it is enforced, Ms Quinton-

Carter also reminded the panel of its power to impose a striking-off order if it deemed 

such an order appropriate in the circumstances. 

 

The panel heard and accepted the advice of the legal assessor.   

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Miss Elders’ fitness to practise remains impaired. It 

noted that the misconduct found proved related to a number of medication errors, and 

failing to administer analgesia to a resident who was receiving end of life care. It also 
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related to her failure to escalate clinical concerns to an appropriate healthcare 

professional and failure to act when a resident was in pain throughout the night shift. 

 

The panel noted that despite a number of attempts made by the NMC to contact Miss 

Elders, she has completely disengaged from these proceedings and failed to cooperate 

with her regulator. As such, there is nothing before the panel today to demonstrate 

whether Miss Elders has made any attempts to remediate her practice, whether she 

recognises or has developed insight into her failings and or whether she has expressed 

remorse for her misconduct.  

 

The panel could not be satisfied that Miss Elders has diminished the possibility of 

repeating her previous misconduct and therefore she should not return to unrestricted 

practice. Accordingly, the panel decided that a finding of continuing impairment is 

necessary on the grounds of public protection.  

 

The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance. The panel determined 

that, in this case, a finding of continuing impairment on public interest grounds is also 

required. 

 

For these reasons, the panel finds that Miss Elders’ fitness to practise remains 

impaired.  
 
Determination on sanction 
 

Having found Miss Elders fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 29 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction 

is not to be punitive, though any sanction imposed may have a punitive effect. 
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The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action.  

 

It then considered the imposition of a caution order but again determined that, due to 

the seriousness of the case, and the public protection issues identified, an order that 

does not restrict Miss Elders practice would not be appropriate in the circumstances. 

The SG states that a caution order may be appropriate where “the case is at the lower 

end of the spectrum of impaired fitness to practise and the panel wishes to mark that 

the behaviour was unacceptable and must not happen again.” The panel considered 

that Miss Elders’ misconduct was not at the lower end of the spectrum and that a 

caution order would be inappropriate in view of the seriousness of the case. The panel 

decided that it would be neither proportionate nor in the public interest to impose a 

caution order. 

 

The panel next considered whether placing conditions of practice on Miss Elders’ 

registration would be a sufficient and appropriate response. The panel is of the view that 

due to Miss Elders’ persistent lack of engagement there are no practical or workable 

conditions that could be formulated.  

 

The panel next considered imposing a further suspension order. The panel noted that 

Miss Elders has not shown remorse for her misconduct. Further she has not 

demonstrated any insight into her failings. The panel was of the view that evidence 

would be required to show that Miss Elders no longer posed a risk to the public. The 

panel questioned whether a further period of suspension would serve any useful 

purpose in all of the circumstances. 

 

Miss Elders has demonstrated a total disregard for her regulator by failing to cooperate 

with these proceedings. The panel considered this, coupled with her persistent lack of 

insight or remediation into the seriousness of her misconduct which took place almost 

two years ago, demonstrated attitudinal issues and determined that it was necessary to 
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take action to prevent Miss Elders from practising in the future. She has chosen to 

disengage despite a number of attempts made by the NMC to contact her and 

encourage her engagement. 

The panel noted that the original substantive panel had considered whether Miss 

Elders’ misconduct required her to be permanently removed from the register. In its 

reasons for imposing a suspension order, that panel concluded that this would give Miss 

Elders the opportunity to engage with the NMC, to provide a reflective piece 

demonstrating an understanding of her professional responsibilities, to provide 

references/testimonials to this panel and any evidence that she has kept her clinical 

skills and knowledge up to date. In the absence of any evidence to assure the panel 

that she has developed insight or remediated her practice, the panel concluded that no 

useful purpose would be served by extending the suspension order. 

Therefore, the panel concluded that the only sanction that would adequately protect the 

public and serve the public interest was a striking-off order. 

This decision will be confirmed to Miss Elders in writing. 

 

That concludes this determination. 

 

 

 


