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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

27 November 2019 – 4 December 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Emmanuel Tagara Chikukwa 
 
NMC PIN:  12G0314E 
 

Part(s) of the register: Registered Nurse 

  RNMH: Mental Health - 21 September 2012 

 
Area of Registered Address: England 

 
Type of Case: Misconduct 
 
Panel Members: Paul Powici (Chair, Lay member) 

Jacqueline Nicholson (Registrant member) 
Suzanna Jacoby (Lay member) 

 
Legal Assessor: Tim Bradbury 
 
Panel Secretary: Roshani Wanigasinghe 
 
Mr Chikukwa: Present and represented by Edward Carey, 

instructed by the Royal College of Nursing 
(RCN).  

 
Nursing and Midwifery Council: Represented by Sylvia Mclean, Case 

Presenter  
 
Facts proved: Charge 1 in its entirety 
 
Facts proved by admission: None 
 
Facts not proved: Charge 2a, 3a and 4 
 
Fitness to practise: Impaired  
 
Sanction: Caution order - 4 years  
 
Interim Order: Not applicable 
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Details of charge 

 

That you, a registered nurse, while working as a Clinical Team Leader: 

 

1. On the night shift of 15/16 February 2018: 

 

a. Brushed the bum bottom of Colleague A with your hands. 

b. Your hands rested on the back of Colleague A’s legs. 

c. When Colleague A backed away you took hold of her cardigan. 

 

2. On an unknown date on or after 16 October 2016: 

 

a. Said to Colleague B; ‘you know you asked me before why I was staring at 

you earlier? It was because I was staring at your breasts’, or words to that 

effect. 

 

3. Sometime in 2017: 

 

a. When Colleague C explained to you why she did not feel comfortable 

being alone with a male patient who tried to grab and kiss her you said 

‘can you blame him’, or words to that effect. 

 

4. Your conduct at 1 was sexually motivated in that you intended to obtain sexual 

gratification. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

Misconduct.  
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Decision and reasons on application under Rule 23 

 

At the outset of the hearing Ms Mclean, on behalf of the Nursing and Midwifery Council 

(NMC), made a request to allow Colleague A also known as Colleague 1 to give 

evidence through the use of a screen. Ms Mclean submitted that Colleague A was 

feeling anxious regarding these proceedings and to better assist her to give the best 

evidence and in the interest of justice it would be appropriate to allow her to give 

evidence through the use of a screen.  

 

Mr Carey, on your behalf did not object to this application.  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel agreed to allow Colleague A to 

give her evidence with the use of a screen.  

 

Background 

 

Colleague A 

The NMC received a referral in relation to you on 22 May 2018 by your former 

colleague, Colleague A, at Cygnet Hospital (the hospital). It was alleged that she had 

been sexually harassed by you.  

 

You commenced your employment at the hospital as a Clinical Team Leader on 16 

October 2016.  

 

On 15 -16 February 2018 it is alleged that during a 2:1 observation for a patient, who 

appeared to be asleep at the time, you touched Colleague A inappropriately. It is 

alleged when she backed away from you, you grabbed her by her cardigan as if to pull 

her back in. It is alleged that she had to tap your hands several times in order for you to 

let go of her cardigan. 
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It is said that this incident was reported to Colleague A’s Supervisor, Colleague 4, the 

day after the incident and later to the Ward Manager and the Hospital Manager and that 

this led to an internal investigation. You continued to work at the Hospital throughout the 

investigation.  

 

Colleague B 

It is further alleged that on an unknown date on or after 16 October 2016, you were 

working with Colleague B, where both you and Colleague B were paired together to 

carry out observations on a patient. Colleague B alleges that she noticed you staring at 

her for a prolonged period of time. Colleague B had then asked you why you were 

staring at her to which you responded that you could not answer to that in front of the 

patient. It is alleged that sometime later during that shift, whilst alone at the nurses’ 

station, you said to Colleague B, “you know you asked me before why I was staring at 

you earlier? It was because I was staring at your breasts.” Colleague B told you that 

was inappropriate. There was no formal complaint made in respect of this incident until 

another Colleague, Colleague A, mentioned the incident in 2018 which she had by that 

time reported.  

 

Colleague C 

During a 12 hour shift on a Sunday in 2017, Colleague C was undertaking 1:1 

observations with a patient and you were on a 2:1 observations with another male nurse 

on a different patient. It is alleged that Colleague C was working with a patient who had 

attempted to kiss and grab her. Subsequently, Colleague C had informed you of this 

incident. Upon receiving this information, you had allegedly laughed and said “can you 

blame him” or words to that effect. Colleague C had made a complaint to the manager 

on duty that day and raised it with the ward manager at the time. The ward manager 

attempted to resolve the matter at a local level with a resolution meeting, however, this 

meeting did not take place.  
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Amendment to a single word within the charges 

 

At the start of the hearing, prior to the original charges being read out, the panel made 

an amendment to a single word in charge 1a. The panel amended the word “bum” to 

“bottom”.  Ms Mclean and Mr Carey did not object to this.   

 

Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel took into account all the oral and 

documentary evidence in this case together with the submissions made by Ms Mclean 

on behalf of the NMC and Mr Carey on your behalf.  

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel is satisfied that it is more likely than not that the 

incidents occurred as alleged. 

 

The panel heard oral evidence from five witnesses called on behalf of the NMC. In 

addition, the panel heard oral evidence from you.  

 

Witnesses called on behalf of the NMC were, at the time of the alleged events, 

employed in the following roles:  

 

Colleague A/1 - Healthcare Support Worker at the Hospital.  

Colleague B/2 - Healthcare Support Worker at the Hospital.   

Colleague C/3 - Healthcare Support Worker at the Hospital.  

Colleague 4 – Clinical team lead at Orchid Ward at the Hospital.  

Colleague 5 – Hospital manager at the Hospital. 
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The panel considered the evidence in relation to each charge and made the following 

findings.  

 

Charge 1a 

 

1. On the night shift of 15/16 February 2018: 

 

a. Brushed the bottom of Colleague A with your hands. 

b. Your hands rested on the back of Colleague A’s legs. 

c. When Colleague A backed away you took hold of her cardigan. 

 
 
This charge is found PROVED. 
 
 
In reaching this decision, the panel took into account Colleague A’s evidence as well as 

your evidence. The panel also considered the evidence of Colleague 4 and 5 relating to 

the complaint made by Colleague A shortly after the incident, together with the 

documentary evidence produced during the course of the subsequent internal 

investigation.  

 

The panel noted that there was no dispute that Colleague A had invited you to touch her 

trouser pocket in order to feel the fabric of the trousers. This had followed on from 

jocular remarks that you had made to Colleague A earlier in the shift about the type of 

trousers she was wearing. However, Colleague A’s evidence was that you had not 

merely touched her pocket but that you had moved your hand beyond the pocket, 

brushing her bottom and resting your hand on her leg as alleged. You accepted 

touching her pocket but denied any other touching of Colleague A.  

 

The panel accepted the evidence of Colleague A in preference to yours. The panel 

found Colleague A to be an honest and reliable witness with regard to her account of 

the events. The panel did note that there were some minor inconsistencies in the 

accounts that she gave in evidence as compared to her witness statement and earlier 
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accounts given at the time. However, the panel did not consider that the inconsistencies 

were such as to undermine Colleague A’s credibility or the substance of her evidence. 

The panel accepted that Colleague A had complained to you almost immediately after 

the event about the inappropriateness of your conduct.  Further, the panel accepted that 

Colleague A at the time was genuinely upset by your actions. In this regard, the panel 

accepted the evidence of Colleague 4 as to Colleague A’s demeanour and found that 

she was genuinely distressed when she reported the incident. The panel did not 

consider that it was likely that her response following this incident would have been as it 

was had it involved touching her pocket alone. Neither did the panel consider that 

Colleague A had any motive to invent this account as you allege.    

 
 
Accordingly the panel determined that, on the balance of probabilities, you on the night 

shift of 15/16 February 2018, brushed the bottom of Colleague A with your hands, 

rested your hands on the back of Colleague A’s legs and when Colleague A backed 

away you took hold of her cardigan. As such, this charge is found proved.  

 

In the light of the evidence of Colleague 4 the panel accepted that at the time there did 

exist an environment in which a degree of “sexualised banter” and/or flirtation took place 

between members of staff, including Colleague A. Further, the panel found that it was 

likely that your joking about Colleague A’s trousers and her subsequent turning towards 

you and invitation to touch her pocket resulted in you momentarily exceeding 

appropriate boundaries. However, the panel nevertheless in finding this allegation 

proved concluded that Colleague A was not consenting to you touching her in this 

manner and you had no reasonable basis to believe that she was so consenting.  

 
 
Charge 4 
 

1. Your conduct at 1 was sexually motivated in that you intended to obtain sexual 

gratification. 
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This charge is found NOT proved.  

 

In reaching this decision the panel bore in mind the apparent environment in which a 

degree of “sexualised banter” and/or flirtation on occasions occurred between staff on 

the ward. The panel found that it was probable that this had in part led to your touching 

Colleague A in the manner found proved at Charge 1.  

 

The panel was of the view that you were not seeking a sexual relationship with 

Colleague A at the time you were on 2:1 observations. The panel recognises that 

Colleague A did not provide consent for you to touch her beyond touching the material 

of her trouser pocket.  

 

The panel concluded that your actions were probably motivated by a desire to 

demonstrate a sexual or flirtatious interest in Colleague A but that the touching was not 

in and of itself in order for you to “obtain sexual gratification” from the act.  

 

Accordingly, the panel found this charge not proved.  

 
 
Charge 2a 
 

2. On an unknown date on or after 16 October 2016: 

 

a. Said to Colleague B; ‘you know you asked me before why I was staring at 

you earlier? It was because I was staring at your breasts’, or words to that 

effect. 

 
This charge is found NOT proved.  
 
 
In reaching this decision, the panel took account of your oral evidence, as well as the 

evidence of Colleague B. 
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The panel noted that Colleague B said in oral evidence that she had informed Human 

Resources about the incident, however, no documentation to that effect has been 

presented to the panel today. The panel further noted that you deny this charge and 

state that you cannot recall such an incident ever taking place.   

 

The panel heard that Colleague B first mentioned the alleged incident to Colleague A 

following Colleague A’s complaint. This was a considerable time after the incident 

involving Colleague B was alleged to have occurred. The panel therefore had no 

evidence of any investigation having taken place until Colleague A mentioned the 

matter as part of her complaint. The lack of any earlier investigation together with the 

passage of time and the lack of any precision even as to the approximate date when the 

incident is said to have occurred has meant that some evidence which might have 

otherwise been available was not available to the panel.  

 

The evidence in relation to this charge is wholly confined to Colleague B’s account. 

Despite Colleague B’s confident assertion that the incident did take place, due to the 

passage of time, the lack of supporting contemporaneous documentary evidence and 

your complete denial, the panel is unable to conclude, on the balance of probabilities 

that the NMC have proved this charge.  

 

The panel therefore found this charge not proved.  

 
 
Charge 3a 
 

3. Sometime in 2017: 

 

a. When Colleague C explained to you why she did not feel comfortable 

being alone with a male patient who tried to grab and kiss her you said 

‘can you blame him’, or words to that effect. 

 

This charge is found NOT proved.  
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In reaching this decision, the panel took account of your oral evidence, as well as the 

evidence of Colleague C.  

 

The panel took account that Colleague C was firm in her evidence that the incident had 

occurred but was unable to remember if there had been another colleague in the room 

with you and her during this time. Colleague C could also not remember whether it was 

a 2:1 observation or whether it was 1:1 observation.  

 

The panel noted that in your oral evidence you stated you had taken Colleague C’s 

concerns seriously and you carried out an assessment of the patient and discussed 

Colleague C’s concerns with a senior member of staff. You stated that this matter was 

investigated by the hospital and that here was another male colleague present with you 

during this incident and he, during the investigation had stated that you had not said 

anything to the alleged effect. The panel bore in mind that the NMC had sought to 

obtain evidence from the investigator but was unable to make contact with her.   

 

The panel was of the view that the evidence in relation to this charge is wholly confined 

to Colleague C’s account. The panel did not disbelieve Colleague C’s evidence. 

However, it found overall the evidence in respect of this charge to be contradictory. 

Therefore, given your complete denial and the absence of any corroborative evidence, 

the panel is unable to conclude, on the balance of probabilities that the NMC have 

proved this charge.  

 

The panel therefore found this charge not proved.  
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Submissions on misconduct and impairment 

 
Having announced its finding on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired. There is no statutory definition of fitness to practise. 

However, the NMC has defined fitness to practise as a registrant’s suitability to remain 

on the register unrestricted.  

 

Ms Mclean, on behalf of the NMC, invited the panel to take the view that your actions 

amounted to breaches of the Code: Professional standards of practice and behaviour 

for nurses and midwives (effective from 31 March 2015) (the Code). She drew the 

panel’s attention to specific paragraphs, and identified where, in the NMC’s view, your 

departures from the Code amounted to misconduct. 

 

Ms Mclean referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

Ms Mclean submitted that the deficiencies in your practice relate to the breach of clear 

professional boundaries and an abuse of power whilst in a position of authority towards 

a young junior member of staff.  

 

Ms Mclean informed the panel that Colleague A was caused emotional harm through 

your actions. Ms Mclean submitted that you had completely disregarded Colleague A’s 

personal boundaries and demonstrated a flagrant disregard of whether your actions 

would cause harm, emotional distress and insult to Colleague A. In the NMC’s view, 

your conduct brought the nursing profession into disrepute, and consequently, your 

actions breached fundamental tenets of the nursing profession. 

 

She then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 
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need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Ms Mclean referred the panel to the 

cases of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) and Cohen v General Medical Council 

[2008] EWHC 581 (Admin). She invited the panel to consider whether your conduct is 

remediable, whether it has been remedied, and whether it is highly unlikely to be 

repeated. 

 

In her submission, Ms Mclean submitted that concerns relating to clinical practice can 

be properly addressed through training. However, matters relating to sexual misconduct 

are much more difficult to remediate. She submitted that your conduct demonstrated a 

lack of insight into the appropriate character expected of a leader within the workplace. 

She further submitted that your conduct can be described as relating to your 

personality, character and integrity, and therefore may be described as attitudinal in 

nature, which is more difficult to remediate. She submitted that you are yet to develop 

full insight in respect of your misconduct and the impact on Colleague A and the 

reputation of the professional or the wider public interest.   

 

She submitted that due to the nature of the concerns, being in the NMC’s view 

attitudinal, it cannot be said that the risk of repetition is negligible in this case and 

therefore a risk of repetition remains.   

 

In regards to the public interest elements of this matter, Ms Mclean submitted that in 

taking account of the NMC’s overriding function of the need to uphold and maintain 

proper professional standards, public confidence in the nursing profession would be 

undermined if a finding of current impairment was not made. 

 

Ms Mclean invited the panel to find that your fitness to practise is currently impaired 

predominantly on public interest grounds. 
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Mr Carey submitted that although you deny the allegations you accept the panel’s 

findings and recognise that your actions were inappropriate and these allegations 

amount to misconduct. He further submitted you have learnt from this and that you have 

made appropriate “corrections”.  

 

Mr Carey submitted that your actions have fallen short on a single occasion and that 

this does not necessitate a finding of impairment. He submitted that this incident was a 

one off act of misconduct in an otherwise unblemished employment record. He 

submitted that this was not a pattern of behaviour nor was it motivated by sexual 

gratification. He drew attention to the evidence of Colleague 4 in regard to the culture at 

Cygnet hospital and submitted that you are currently working as a contracted agency 

nurse in a different establishment where the work environment is wholly different to that 

of Cygnet. Mr Cary drew the panel’s attention to the various character references as 

well as your reflective statement.  

 

Mr Carey submitted that there is a low risk of repetition given the testimonials and the 

fact that you are in a new working environment in which the culture is different.    

 

In relation to the public interest, Mr Carey reminded the panel of the mitigating factors 

as to seriousness. He drew the panel’s attention to the context of your previous work-

place environment which he described as “tactile”, the thorough reflective statement in 

which you have shown insight of awareness of abuse of power and how someone in 

your position should conduct themselves. Mr Carey further submitted that no harm has 

been caused to patients.   

 

Mr Carey submitted that fully informed members of the public would not necessarily 

expect your nursing practice to be found impaired on the basis that it was a one off act, 

not motivated by sexual gratification and you acknowledged the facts found proved 

were capable of amounting to misconduct.  

 

Mr Carey invited the panel to find that your fitness to practise is not currently impaired. 
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The panel has accepted the advice of the legal assessor.  

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct  

 

The panel first considered whether the facts found proved amount to misconduct.  It 

bore in mind the case of Roylance v General Medical Council (No 2) [2000] 1 A.C. 311.   

 

The panel also had regard to the Nursing and Midwifery Council publication the Code.  

 

The panel took into account the submissions of Ms McLean and Mr Carey, the advice of 

the legal assessor, and all of the evidence before it.  

 

It concluded that you had breached the following provisions of the Code. Specifically:  

 

20.1 keep to and uphold the standards and values set out in the Code. 

 

20.3 be aware at all times of how your behaviour can affect and influence the behaviour 

of other people. 

 

20.5 treat people in a way that does not take advantage of their vulnerability or cause 

them upset or distress. 

 

20.8 act as a role model of professional behaviour for students and newly qualified 

nurses, midwives and nursing associates to aspire to. 
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The panel is aware that not all breaches of the Code are sufficiently serious to reach the 

threshold for a finding of misconduct.  

 

When considering whether charge 1 amounted to misconduct the panel found, as you 

accept, that emotional harm was caused to Colleague A. You were a nurse in a position 

of authority who did not adhere to professional boundaries in your relationship with 

Colleague A. In the senior position you were, junior staff would have looked to you to 

set an example. The panel determined that your conduct was serious and involved 

behaviour which fell short of the standard expected of a registered nurse. The panel 

noted that your actions breached fundamental tenets of the profession and that such 

behaviour goes against what the public would expect of a registered nurse. The panel 

concluded that this action was sufficiently serious to amount to misconduct.  

 

Decision on Impairment 

 

The panel next went on to decide whether as a result of this misconduct your fitness to 

practise is currently impaired. 

 

The panel was mindful of its overriding duty to protect the public and to act in the wider 

public interest. 

 

The panel had regard to the guidance given in the judgment of Mrs Justice Cox in the 

case of Grant. At paragraph 74 of that judgment, she said: 

 

“In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  



 16 

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future.” 

 

The panel found that limbs b and c were engaged in this case.   
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The panel had regard to the fact that the public place trust in the nursing profession, 

and that nurses are expected to act in a way which justifies that trust. Nurses occupy a 

position of privilege and trust in society and are expected at all times to be professional 

and to maintain professional boundaries. It is fundamental to maintaining that trust that 

nurses treat colleagues with respect and are role models for junior staff. The panel 

considered that this is a fundamental tenet of the profession which you have breached. 

The nature and extent of your misconduct did breach the professional standards and 

the behaviour expected of a Registered Nurse and your actions did bring the nursing 

profession into disrepute. 

 

The panel acknowledged that with allegations of this nature, remediation is difficult to 

show. It was of the view that through your reflective statement, you show significant 

insight and understanding of the seriousness of your behaviour. Therefore it was 

satisfied that although you do not accept the incidents ever taking place that you had 

demonstrated through your reflective statement insight into the impact such incidents 

would have had on colleagues and the nursing profession and how it could undermine 

public confidence. In the panel’s view your action did not demonstrate an attitudinal 

problem but rather an uncharacteristic lapse in behaviour. The panel found support for 

this conclusion in the testimonial from your previous Clinical line manager at Cygnet 

Hospital at that time.  

 

The panel further had regard to the positive testimonials. It had regard to the fact that 

your current supervisor in his letter of 25 November 2019 describes you to be “treating 

all staff fairly and in an unbiased manner”. The panel noted that he states that you work 

in a female ward where most of your colleagues are female staff and that there has 

been no observations of any sexually inappropriate comments or unprofessional 

behaviour. The panel also acknowledged the reference provided by your Clinical 

manager at the hospital to your nursing practice and your friendly and supportive 

character.  
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In the panels view given that this was a single uncharacteristic incident and the level of 

insight that you have shown as to the potential impact of behaviour of this type on 

others, there is very low risk of repetition in the future.  

 

However, the panel was of the view that your actions were serious and that your lapse 

in judgement had caused emotional harm to Colleague A and that you breached clear 

professional boundaries. The panel having regard to the principles set out in Grant, 

determined that public confidence in the profession would be undermined if, in the light 

of the serious nature and consequences of your actions, a finding of impairment was not 

made.  

 

The panel was of the view that given your reflective statement demonstrating insight as 

well as your positive testimonials there are no public protection concerns in this case 

and as such the panel concluded that your fitness to practise is currently impaired on 

public interest grounds alone. 

 

Determination on sanction 

 

The panel considered this case very carefully and decided to make a Caution Order for 

a period of four years. The effect of this order is that your name on the NMC register will 

show that you are subject to a caution order and anyone who enquires about your 

registration will be informed of this order. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case. The panel accepted the advice of the legal assessor. The panel 

has borne in mind that any sanction imposed must be appropriate and proportionate 

and, although not intended to be punitive in its effect, may have such consequences. 

The panel had careful regard to the Sanctions Guidance (“SG”) published by the NMC. 

It recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  
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You gave evidence on oath at this stage. You told the panel that you are currently 

working as an agency worker and are contracted to one place of work and that you do 

three to four shifts a week. You have one supervisor and one manager who have both 

provided positive testimonials to your current practice and behaviour. You told the panel 

that you have two children who are dependent on your income. Furthermore, that your 

parents are dependent on your income as well.  

 

Ms Mclean invited the panel to impose a short suspension order for three to six months. 

She submitted you had failed to maintain professional boundaries and turned a routine 

task into a sexual encounter which had caused Colleague A significant emotional harm. 

She submitted that there are no clinical concerns in your practice and that this was a 

single instance of misconduct and that you have shown some insight into the 

misconduct found proved. She submitted that a suspension order would be appropriate 

and proportionate in your case and would mark the seriousness of the misconduct as 

well as meet the public interest requirements. She submitted that your actions are not 

fundamentally incompatible with you remaining on the register.   

 

Mr Carey invited the panel to impose a caution order. He submitted that this would 

enable you to practise unrestricted whilst marking the seriousness of your misconduct. 

Mr Carey said that the length of the order is a matter for the panel, and reminded the 

panel that it has discretion to impose a caution order from one to five years. He 

submitted that this was an uncharacteristic lapse in judgement on your part and that 

there is evidence from your colleagues who support this. He further submitted that there 

are no attitudinal concerns and that you have remediated by showing sufficient insight 

into the misconduct found proved. He further told the panel that your family and elderly 

parents are dependent on your income.  

 

Mr Carey stated that there is no risk of repetition and that your actions are not 

fundamentally incompatible with you remaining on the register. He added that if the 

panel were not in agreement with him on a caution order, a conditions of practice order 

would be appropriate, although he acknowledged that imposing a conditions of practice 



 20 

order on an agency nurse would be unusual. He suggested that a condition to report to 

your line manager about the areas of misconduct found proved would be adequate. He 

further stated that, if the panel is not with him on that, then to consider a short 

suspension to mark the conduct.  

 

The panel accepted the advice of the legal assessor. 

 

The panel first considered the following aggravating and mitigating factors: 

 

Aggravating 

 You were a senior nurse and Colleague A was a junior member of staff; 

 Your actions were an abuse of position of power and trust; 

 By virtue of your actions you caused emotional harm to Colleague A. 

 

Mitigating  

 You have provided a reflective statement which shows evidence of insight and 

you have sought to understand the effect of such behaviour on colleagues; 

 You have shown an understanding in your reflective statement of the effect of 

finding such behaviour has on public confidence in the profession; 

 This was an isolated incident with no evidence of previous findings against you; 

 There are no concerns in relation to your current behaviour which has been 

evidenced by your current line manager stating that “you have executed your 

duties in a professional manner and have been observed treating patients and 

colleagues with respect and dignity”.  

 As a result of your insight subsequent and current professional behaviour 

evidenced by your testimonials, there is a low risk of repetition; 

 No clinical concerns have been identified. 

 

After considerations of these factors and in light of the SG, the panel determined that 

this was an uncharacteristic lapse in judgement and a one-off incident. 
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The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the misconduct identified in the case. The panel decided that it 

would be neither proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel noted that you have shown significant insight into the 

conduct found proved. You have fully engaged with the NMC since the referral. The 

panel has been told that there have been no adverse findings in relation to your practice 

either before or since the incident.  

 

The panel considered whether it would be proportionate to impose a more restrictive 

sanction and looked at conditions of practice orders. The panel did not consider that 

there were any ongoing deficits in your practice such as to require conditions to be 

imposed. Further, the panel could not determine any workable conditions which would 

be relevant to the misconduct found proved. In light of this, the panel concluded that no 

useful purpose would be served by a conditions of practice order.  

The panel gave serious consideration to a suspension order. The panel had already 

determined that there are no deep seated personality or attitudinal concerns, that there 

has been no repetition of the behaviour, that you have shown significant insight and that 

there is a low risk of repetition. The panel note that your clinical skills are not in question 

and you are thought of highly in your current role. In the panel’s view, this is sufficient 

overall to step back from a suspension order.  The panel therefore considered that a 

suspension order would be disproportionate and that the misconduct found proved is 

not incompatible with you continuing to practise.  

 

The panel has decided that a caution order for a period of four years would adequately 

address the public interest concerns in your case. For the next four years your employer 

or any prospective employer will be on notice that your fitness to practise had been 
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found to be impaired. Having considered the general principles above and looking at the 

totality of the findings on the evidence, the panel has determined that to impose a 

caution order for a period of four years would be the appropriate and proportionate 

response. It would mark not only the importance of maintaining public confidence in the 

profession, but also send the public and the profession a clear message about the 

standards of behaviour required of a registered nurse. 

 

At the end of this period the note on your entry in the register will be removed. However, 

the NMC will keep a record of the panel’s finding that your fitness to practise had been 

found impaired. If the NMC receives a further allegation that your fitness to practise is 

impaired, the record of this panel’s finding and decision will be made available to any 

practice committee that considers the further allegation. 

 

This decision will be confirmed in writing. 

 

That concludes this determination.  
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