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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

9 – 12 April 2019 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Edwin A Pasos 
 
NMC PIN:  02A1864O 
 
Part(s) of the register: Registered Nurse (Sub Part 1) 

 Adult Nurse – January 2002  

 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Martyn Griffiths (Chair, Lay member) 

Deborah Tymms (Registrant member) 

Kevin Connolly (Lay member) 

 
Legal Assessor: Ben Stephenson  
 
Panel Secretary: Caroline Pringle 
 
Mr Pasos: Not present and not represented in his 

absence  

 
Nursing and Midwifery Council: Represented by Michael Bellis, Case Presenter  
 
Facts proved: 1, 2, 3 and 4 
 
Facts not proved: None 
 
Fitness to practise: Impaired  
 
Sanction: Striking-off order 
 
Interim Order: Interim suspension order (18 months) 
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Details of charge (as amended) 

 

That you, a registered nurse: 

 

1) On the nightshift of 12/ [or around] 13 January 2018, incorrectly administered 

Patient X’s nebuliser, in that you administered it via oxygen, not via air. 

 

2) Did not record that you had administered Patient X’s nebuliser via oxygen. 

 

3) On or around 13 January 2018, removed documentation in relation to Patient X from 

your place of work when you did not have authority to do so. 

 

4) On or around 15 January 2018, inappropriately confronted Patient X in relation to a 

complaint being raised in relation to you administering her nebuliser via oxygen. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.  
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Decision on service of notice of hearing 

The panel was informed at the start of this hearing that Mr Pasos was not in attendance 

and that written notice of this hearing had been sent to Mr Pasos’ registered address by 

recorded delivery and by first class post on 8 March 2019. Royal Mail Track and Trace 

documentation confirmed that notice of this hearing was delivered and signed for at Mr 

Pasos’ registered address on 9 March 2019 in the printed name of ‘PASOS’. 

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Mr 

Pasos’ right to attend, be represented and call evidence, as well as the panel’s power to 

proceed in his absence.  

 

Mr Bellis submitted the NMC had complied with the requirements of Rules 11 and 34 of 

the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (“the 

Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Mr Pasos had 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34.  

 

 

Decision on proceeding in the absence of the Registrant 

The panel next considered whether it should proceed in the absence of Mr Pasos.  

 

Mr Bellis invited the panel to continue in the absence of Mr Pasos on the basis that he 

had voluntarily absented himself. He referred the panel to the cases of R. v Jones 

(Anthony William), (No.2) [2002] UKHL 5, Tait v The Royal College of Veterinary 

Surgeons [2003] UKPC 34 and GMC v Adeogba [2016] EWCA Civ 162.  
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Mr Bellis informed the panel that on 6 February 2019 the NMC sent Mr Pasos the 

evidence on which it intended to rely at this hearing. On 24 February 2019 Mr Pasos 

emailed the NMC, acknowledging receipt of the documents and stating that ‘With 

regards to my attendance to the Fitness to Practise hearing, I humbly and regretfully will 

not be attending. I understand that the panel will consider the evidence provided to 

them, as per attachments to the NMC letter you provided…’  

 

On 6 March 2019 Mr Pasos’ NMC case officer responded by email. She confirmed the 

hearing dates as 9 – 12 April 2019 and informed Mr Pasos that she would shortly be 

sending him notice of these dates. She also offered Mr Pasos the option of attending 

the hearing remotely by video link. 

 

Mr Bellis provided the panel with copies of this email correspondence. He also 

confirmed that no further communication had been received from Mr Pasos since his 

email of 24 February 2019.  

 

Mr Bellis submitted that Mr Pasos was clearly aware of today’s hearing and has clearly 

stated that he does not wish to attend. He has not requested an adjournment and Mr 

Bellis submitted that there was nothing to suggest that an adjournment would secure Mr 

Pasos’ attendance on some future date. In these circumstances, Mr Bellis submitted 

that Mr Pasos had voluntarily absented himself from this hearing and there was no good 

reason why the panel should not proceed in his absence. 

  

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised with 

the utmost care and caution.  

 

The panel decided to proceed in the absence of Mr Pasos. In reaching this decision, the 

panel considered the submissions of the case presenter and the advice of the legal 
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assessor. It had particular regard to the factors set out in the decision of Jones. It had 

regard to the overall interests of justice and fairness to all parties. It noted that: 

 Mr Pasos is clearly aware of this hearing; 

 he has clearly stated that he will not be attending this hearing and understands 

the panel may proceed in his absence;  

 he has not asked for an adjournment;  

 there is no reason to suppose that adjourning would secure his attendance at 

some future date;  

 three witnesses are due to attend today to give live evidence;   

 not proceeding may inconvenience the witnesses, their employer(s) and, for 

those involved in clinical practice, the clients who need their professional 

services; 

 the charges relate to events that occurred in 2018;  

 further delay may have an adverse effect on the ability of witnesses accurately to 

recall events; 

 there is a strong public interest in the expeditious disposal of the case. 

 

The panel was satisfied that Mr Pasos had voluntarily absented himself from today’s 

hearing and that there was no good reason not to proceed. Although the panel 

recognised that there may be some disadvantage to Mr Pasos in proceeding in his 

absence, in the panel’s judgement this can be mitigated. The panel can make allowance 

for the fact that the NMC’s evidence will not be tested by cross examination and, of its 

own volition, can explore any inconsistencies in the evidence which it identifies. 

Furthermore, the limited disadvantage is the consequence of Mr Pasos’ decisions to 

absent himself from the hearing, waive his rights to attend and/or be represented and 

not to provide evidence or make submissions on his own behalf.    

 

 

In these circumstances, the panel decided that it was fair, appropriate and proportionate 

to proceed in the absence of Mr Pasos. The panel will draw no adverse inference from 

Mr Pasos’ absence in its findings of fact. 
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Decision and reasons on application to amend the charge 

Prior to the charges being read, Mr Bellis made an application, on behalf of the NMC, to 

amend the wording of charge 1 as follows: 

 

 Original wording: 

1) On the nightshift of 12/13 January 2018, incorrectly administered Patient X’s 

nebuliser, in that you administered it via oxygen, not via air. 

 

Proposed wording: 

1) On the nightshift of 12/ [or around] 13 January 2018, incorrectly administered 

Patient X’s nebuliser, in that you administered it via oxygen, not via air. 

 

Mr Bellis submitted that the amendment would provide clarity and more accurately 

reflect the evidence. He submitted that the amendment does not change the NMC’s 

case and confirmed that no fresh evidence would be relied upon as a result of the 

amendment being allowed. He further submitted that Mr Pasos has provided responses 

to the NMC which show that he is clearly aware of the incident which is the subject of 

the charge. Mr Bellis therefore submitted that the amendment could be made without 

injustice.   

 

The panel accepted the advice of the legal assessor. It had regard to Rule 28 of the 

Rules which states that: 

 

28. (1) At any stage before making its findings of fact, in accordance 

with rule 24(5) or (11), the Investigating Committee (where the allegation 

relates to a fraudulent or incorrect entry in the register) or the Fitness to 

Practise Committee, may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 
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unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without 

injustice.  

(2) Before making any amendment under paragraph (1), the Committee 

shall consider any representations from the parties on this issue. 

 

The panel was of the view that such an amendment, as applied for, was in the interest 

of justice. The panel was satisfied that the proposed amendment made little material 

difference to the substance of the charge. It was therefore satisfied that there would be 

no prejudice to Mr Pasos and no injustice would be caused to either party by the 

proposed amendment being allowed. It was therefore appropriate to allow the 

amendment, as applied for, to ensure clarity and accuracy. 

 

 

Decision and reasons on application pursuant to Rule 31 

Mr Bellis made an application for Patient X to give evidence by video link or telephone.  

 

Mr Bellis provided the panel with a communication log which documented a number of 

telephone calls between the NMC and Patient X. Mr Bellis informed the panel that 

Patient X had originally planned to attend this hearing to give live evidence but suffered 

a fall in March 2019 and spent time in hospital. Patient X is still experiencing ongoing 

difficulties as a result of this fall and is therefore unable to travel to the hearing venue. 

However, she is available and willing to give evidence remotely.  

 

Mr Bellis submitted that his primary application was for Patient X to give evidence via 

video link. However, he informed the panel that it had not yet been possible to test the 

technology with Patient X to check that a video link could be established. He therefore 

made an alternative application for telephone evidence, in the event of technical 

difficulties.  
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The panel accepted the legal assessor’s advice on the issues it should take into 

consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant’, a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings.  

 

The panel was satisfied that there was a good reason for Patient X’s non-attendance. 

From the communication log, Patient X appeared to be keen to engage with 

proceedings and had been willing to attend in person. However, her health is currently 

such that this is not possible.  

 

The panel noted that Patient X’s evidence went directly to charges 1 and 4. It was 

therefore satisfied that her evidence was relevant.  

 

The panel then moved on to consider the issue of fairness. It bore in mind that it had to 

consider fairness to both the NMC and Mr Pasos. The panel considered that it was in 

the interests of justice that it hear all of the relevant evidence that the NMC had to 

support its case, in order that the panel could fully explore the issues. It also considered 

that no unfairness would be caused to Mr Pasos by allowing Patient X to give evidence 

remotely. He has chosen not to attend this hearing and has therefore forfeited the 

opportunity to cross-examine the witnesses. The panel also noted that it would still be 

able to question Patient X and test her evidence, in the same way as if she was present 

in person.  

 

In these circumstances, the panel decided to allow the application for Patient X to give 

evidence remotely. The panel determined that Patient X should give evidence by video 

link, unless this proved technologically impossible, in which case it would accept her 

evidence by telephone. 
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Background 

Mr Pasos had been employed by the Great Western Hospital Foundation Trust (“the 

Trust”) since 2001 as a Band 5 Staff Nurse. He worked mainly on the Shalbourne Ward 

(“the Ward”). 

 

In January 2018 Patient X was admitted to the Ward. Patient X was 76 years old at the 

time. She suffered from Chronic Obstructive Pulmonary Disorder (“COPD”) and required 

nebuliser therapy to administer one of her medications. 

 

Nebuliser therapy involves placing the medication into a plastic pot which is attached to 

the bottom of the patient’s facemask. A tube is then attached from the bottom of the 

mask to a nebuliser machine. The machine pumps air up the tube into the pot and 

slowly disperses the medication into the mask. The patient then inhales this.  

 

Nebuliser therapy can be given using either air or oxygen. However, administering a 

nebuliser via oxygen to a patient with COPD can have risks for the patient which include 

confusion, dizziness and nausea.    

 

On 13 January 2018 Patient X was under the care of Mr Pasos. Mr Pasos began to give 

Patient X’s nebuliser therapy using air via the patient’s own nebuliser machine. 

However, it is alleged that the nebuliser machine stopped working, at which point Mr 

Pasos decided to administer the nebuliser using oxygen instead. 

 

It is alleged that Patient X told Mr Pasos three times that she should not have nebuliser 

therapy by oxygen. Despite this, it is alleged that Mr Pasos continued to administer her 

nebuliser using oxygen. It is further alleged that Mr Pasos failed to document in Patient 

X’s notes that he had administered her nebuliser via oxygen. These allegations form the 

basis of charges 1 and 2. 

 

Patient X’s daughter made a complaint about this incident.  
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On the night shift of 14/15 January 2018, Mr Pasos was working a bank shift on a 

different ward. However, it is alleged that in the early hours of 15 January 2018 he went 

to the Ward, entered Patient X’s room and confronted her about the complaint made by 

her daughter. This allegation forms the basis of charge 4. 

 

The Trust held an investigation meeting with Mr Pasos on 6 March 2018. During this 

meeting, it is alleged that Mr Pasos produced a number of patient documents, some of 

which related to Patient X, which he had removed from the Ward without proper 

authority. This allegation forms the basis of charge 3.  

 

 

Decision on the findings on facts and reasons 

In reaching its decisions on the facts, the panel took into account all the oral and 

documentary evidence in this case together with the submissions made by Mr Bellis on 

behalf of the NMC and the written representations made on behalf of Mr Pasos, which 

were submitted to the NMC at the Case Examiners stage.    

 

The panel accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Mr Pasos.  

 

The panel heard oral evidence from four witnesses called on behalf of the NMC: 

 Mr 1 – Haematology, Oncology and Outpatients Matron at the Trust; 

 Ms 2 – Senior Sister/Ward Manager, Shalbourne Ward 

 Ms 3 – Senior Ward Sister, Shalbourne Ward 

 Patient X 
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Mr 1 carried out the Trust’s local investigation. The panel found him to be an honest, 

knowledgeable and credible witness. He gave fair and balanced evidence and did his 

best to assist the panel.  

 

Ms 2 was Mr Pasos’ line manager and the Senior Sister on the Ward. The panel found 

her to be a highly professional, credible and honest witness who gave fair and balanced 

evidence. 

 

Ms 3 was a Senior Sister on the Ward. It was to her that Patient X’s daughter made her 

complaint regarding her mother’s nebuliser therapy being administered using oxygen. 

The panel also found her to be an honest and credible witness. 

 

Patient X gave evidence via video link. The panel found her to be a credible and reliable 

witness with an impressive recall of events. Her oral evidence was consistent with her 

written statement and she did not seek to embellish her evidence. The panel found her 

to be fair and balanced. 

 

Mr Pasos has made no formal response to the charges against him. However, on 25 

October 2018 the RCN submitted a response to the NMC Case Examiners on behalf of 

Mr Pasos, which included a reflective piece. In this response, Mr Pasos accepted a 

number of the regulatory concerns regarding his practice. However, the specific charges 

which this panel is considering had not yet been drafted and served on Mr Pasos. The 

panel has therefore not relied on Mr Pasos’ written representations as formal 

admissions to any of the charges but did take them into account in its findings of fact. 

 

The panel considered each charge and made the following findings: 

 

Charge 1 

That you, a registered nurse: 
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1) On or around 13 January 2018, incorrectly administered Patient X’s nebuliser, 

in that you administered it via oxygen, not via air. 

 

This charge is found proved. 

 

The panel first considered whether the NMC had proved, on the balance of probabilities, 

that Mr Pasos did administer Patient X’s nebuliser via oxygen, rather than air. It took 

account of the evidence of Patient X. She told the panel that on 13 January 2018, Mr 

Pasos began to give her the nebuliser therapy via air, however the machine was not 

working properly. Patient X told the panel that the nebuliser machine was 

temperamental and would often switch itself off. She told the panel that, if you waited a 

few minutes, then you could switch the machine back on and it would work. She gave 

evidence that she told Mr Pasos this but he insisted that the machine was broken and 

connected her face mask to an oxygen supply instead.  

 

Having found Patient X to be a credible witness, it accepted her evidence. The panel 

noted that her evidence was also supported by a handover note made by Mr Pasos in 

which he had written ‘machine needs mending, leaking, O2 temp’. Although there was 

no patient name or number to identify to whom this entry on the handover sheet related, 

there were a number of details regarding the patient’s medical history which were pre-

filled on the sheet. From these, Ms 2 was able to confirm that this entry did relate to 

Patient X. Ms 2 had previously worked in the community and had therefore cared for 

Patient X for a number of years and was very familiar with her health and care needs. 

Ms 2 was certain that this entry referred to Patient X because of the references to her 

COPD, penicillin allergy and urostomy bag.  

 

Further, in the transcript of the investigation meeting held with Mr Pasos on 6 March 

2018, he accepted that he started to give Patient X the nebuliser via air but changed to 

oxygen because, according to him, the nebuliser machine was leaking.  
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Taking account of all of the above evidence, the panel was satisfied on the balance of 

probabilities that on 13 January 2018 Mr Pasos administered Patient X’s nebuliser via 

oxygen, not via air.  

 

It therefore moved on to consider whether this method of administration was incorrect. It 

had regard to Mr Pasos’ account of events. The panel was not provided with any 

relevant written Trust policy regarding the use of air and oxygen for COPD patients. 

Each of the three witnesses from the Trust also confirmed that they were not aware of 

the existence of any written policy at the time. However, Mr 1, Ms 2 and Ms 3 all 

confirmed that it was standard practice in the Trust to always use air to administer 

nebulisers to patients with COPD. Ms 2 gave evidence that some COPD patients 

struggle to process oxygen through their lungs and therefore, if given oxygen, they can 

experience confusion, dizziness and nausea. For this reason, standard practice in the 

Trust was to always use air rather than oxygen for COPD patients, unless otherwise 

instructed by a doctor. Ms 1, Ms 2 and Ms 3 all confirmed that, as an experienced nurse 

within the Trust, they would have expected Mr Pasos to know this. They all also gave 

evidence that, if a nebuliser machine was faulty, then the appropriate course of action 

would be to contact the Trust’s medical equipment library, who would usually be able to 

deliver a different machine within approximately 30 minutes. Additionally, the panel was 

told by these witnesses that a machine could have been borrowed from another ward or 

Mr Pasos could have sought support from his colleagues. They all agreed that it would 

not be acceptable to administer the nebuliser via oxygen in this situation.  

 

The panel also had regard to Patient X’s evidence. According to her evidence, she told 

Mr Pasos a number of times that she should not have the nebuliser via oxygen but he 

ignored her concerns. Patient X told the panel that after about 45 minutes she felt so 

unwell that she had to leave her bed to find a nurse and ask that they stop the oxygen. 

In response to questions from the panel, Patient X confirmed that she had never been 

given oxygen before or since this incident and, when she used her nebuliser herself at 

home, always just used air.  
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The panel noted that Patient X’s prescription did in fact specify that salbutamol was to 

be administered by a nebuliser using oxygen. This was put to each of the three Trust 

witnesses. Each of them told the panel that they assumed this to be a prescribing error 

and would have clarified with a doctor in person before administering a nebuliser to 

Patient X using oxygen, in light of her COPD. A note was, in fact, added to Patient X’s 

records on 14 January 2018 clarifying that the nebuliser should be given via air.  

 

The panel considered whether the incorrect prescription could have been the reason 

why Mr Pasos administered Patient X’s nebuliser via oxygen. However, it noted that, by 

Mr Pasos’ own account, he started by administering the nebuliser via air. It was only 

when he discovered that the machine was faulty did he change to using oxygen. The 

panel considered that this added additional weight to the evidence of the three Trust 

witnesses that administering nebulisers using air was standard practice at the Trust. 

Furthermore, Ms 2 told the panel that the Trust uses an electronic medicines system 

and the print out of Patient X’s prescription has a very different layout to the way in 

which it appears on screen. Ms 2 gave evidence that the instruction to give the 

nebuliser by oxygen would not be immediately visible on screen and therefore it is 

unlikely that staff would have seen it. 

 

Having found the NMC witnesses to be credible and reliable, the panel accepted their 

evidence. It accepted that standard practice at the Trust was to administer nebulisers by 

air. It further accepted that the instruction to use oxygen for Patient X was likely a 

prescribing error which, in any event, did not appear to have influenced Mr Pasos’ 

actions. 

 

The panel was therefore satisfied, from the evidence before it, that standard practice at 

the Trust was to give nebulisers via air for COPD patients and that it was inappropriate 

to use oxygen. 

 



 15 

The panel was therefore satisfied, on the balance of probabilities, that on or around 13 

January 2018, Mr Pasos incorrectly administered Patient X’s nebuliser, in that he 

administered it via oxygen, not via air. 

 

Accordingly, charge 1 is found proved.  

 

  

Charge 2 

2) Did not record that you had administered Patient X’s nebuliser via oxygen. 

 

This charge is found proved. 

 

In reaching this decision, the panel took account of Patient X’s medical records and the 

evidence of Ms 2. 

 

The panel had regard to Patient X’s care plan. On 13 January 2018 Mr Pasos 

documented ‘Nebs given’ but did not provide any further details. 

 

The panel also had a copy of a handover note written by Mr Pasos. This consisted of a 

table with a row for each patient, and a series of columns in which a number of details 

regarding the Ward’s patients were pre-filled with typed text. Ms 2 gave evidence that 

this was used as a crib sheet for handovers. Staff would make notes on them to assist 

with the verbal handover at the end of each shift and the sheets would then immediately 

be put into the confidential waste bins. 

 

The panel noted that on this handover sheet Mr Pasos had made a handwritten entry 

which stated ‘Machine needs mending, leaking, O2 temp’. However, the panel had 

regard to the fact that these sheets were destroyed immediately after handover and 

therefore did not form part of the patients’ permanent records. The panel considered 

that ‘recording’ in a nursing context involved documenting information in such a way and 

in such a place as to inform other colleagues of the care and treatment that has been 
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given to a patient. The panel was not satisfied that the handover note constituted a 

record for these purposes.  

 

The only other place in which the use of oxygen was documented was Patient X’s 

medication administration profile on which the doctor had prescribed salbutamol to be 

given by oxygen (although the panel had accepted the evidence that this was likely a 

prescribing error). The panel had a printed copy of this, generated from the Trust’s 

electronic system. Next to each prescribed medication was a column for each day. Each 

time the medication was administered by a member of staff, their name and the time 

was recorded in the relevant column. From this record, the panel could see that Patient 

X received her nebuliser four times a day from 12 – 16 Jan 2018 from a number of 

different members of staff. None of them documented on the system whether they had 

given the nebuliser via air or oxygen, but Patient X confirmed that they had all been via 

air with the exception of Mr Pasos on 13 January 2018. 

 

The panel had already accepted that it was standard practice within the Trust to 

administer nebulisers to COPD patients via air. It had also accepted evidence that Mr 

Pasos, as an experienced nurse at the Trust, would have known this. In fact, by his own 

account, his first instinct was to give the nebuliser to Patient X by air. Ms 2 gave 

evidence that if a nurse did give a nebuliser by oxygen for any reason then she would 

expect this to be explicitly documented on the medicines administration profile.  

 

The panel had also already accepted that the direction to give Patient X’s nebuliser via 

oxygen was likely to be a prescribing error which, due to the layout of the electronic 

system when viewed on screen, would not have been obvious to staff.  

 

The panel noted that Patient X had (incorrectly) been prescribed nebuliser via oxygen 

and Mr Pasos had signed her medicines administration profile. However, having regard 

to all of the evidence above, the panel was not satisfied that this could amount to Mr 

Pasos deliberately and clearly recording for the benefit of his colleagues that he had 

administered Patient X’s nebuliser via oxygen, contrary to standard practice. 
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The panel was therefore satisfied, on the balance of probabilities, that Mr Pasos did not 

record that he had administered Patient X’s nebuliser via oxygen. 

 

Accordingly, charge 2 is found proved.  

 

 

Charge 3 

3) On or around 13 January 2018, removed documentation in relation to Patient 

X from your place of work when you did not have authority to do so. 

 

This charge is found proved. 

 

In reaching this decision, the panel took account of the evidence of Mr 1 and Ms 2. 

 

Mr 1 gave evidence that, during the investigation meeting with Mr Pasos on 6 March 

2018, Mr Pasos produced a number of handover sheets, which included the handover 

notes he made regarding Patient X on 13 January 2018. Mr 1 and Ms 2 both gave 

evidence that it was Trust policy that no confidential patient information was removed 

from Trust property. Ms 2 also told the panel that these handover sheets should be 

placed into confidential waste at the end of every shift, once they had been used in 

verbal handover.  

 

The panel also had regard to the transcript of the investigation meeting with Mr Pasos 

on 6 March 2018. During this meeting, Mr Pasos accepted that he was aware of the 

Trust policy. He also accepted that he had taken the documents home with him but was 

intending to burn them. 

 

Taking account of the evidence, the panel was satisfied that on or around 13 January 

2018 Mr Pasos removed documentation in relation to Patient X from his place of work 

when he did not have the authority to do so.  
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Accordingly, charge 3 is found proved.  

 

 

Charge 4 

4) On or around 15 January 2018, inappropriately confronted Patient X in 

relation to a complaint being raised in relation to you administering her 

nebuliser via oxygen. 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the evidence of Patient X and Mr 

Pasos’ responses at a local level and to the NMC.  

 

The panel heard unchallenged evidence that Patient X’s daughter made a complaint to 

the Trust regarding the incident in charge 1. Patient X told the panel that in the early 

hours of the morning on 15 January 2018 she was woken by the sound of the door 

opening. According to Patient X, Mr Pasos came into the room, stood by the side of the 

bed near the window and said words to the effect of “your daughter shouldn’t have 

complained about me”. Patient X told the panel that he repeated these words several 

times in an aggressive tone of voice. She described feeling frightened by him and 

apologised for the complaint.  

 

During the investigation interview with Mr Pasos on 6 March 2018, he told Mr 1 that on 

the shift in question he was working on a different ward, but went to Shalbourne Ward to 

complete the notes for a patient. According to Mr Pasos, Patient X’s door was open and 

she was awake so he went in to ask how she was and check her cannula. He denied 

mentioning anything about the complaint.  

 

Mr Pasos’ account was put to Patient X during her evidence. She strongly denied his 

version of events and remained consistent in her evidence. She stated that he had not 
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provided her with any clinical care and the only thing he mentioned while in the room 

was the complaint; he did not ask about her cannula. Patient X also noted that she was 

particularly surprised by his aggressiveness because when she had first met him he had 

been “kind” and “gentlemanly”.  

 

Having found Patient X to be a credible and reliable witness whose evidence had been 

tested by questioning, the panel preferred her evidence. It considered that entering a 

patient’s room in the middle of the night and waking them, without clinical justification, in 

order to speak to them in an aggressive way amounted to a confrontation and was 

highly inappropriate.  

 

The panel was therefore satisfied, on the balance of probabilities, that on or around 15 

January 2018, Mr Pasos inappropriately confronted Patient X in relation to a complaint 

being raised in relation to Mr Pasos administering Patient X’s nebuliser via oxygen. 

 

Accordingly, charge 4 is found proved.  

 

 

Submission on misconduct and impairment 

Having announced its finding on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Mr Pasos’ 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined it as a registrant’s suitability to remain on the 

register unrestricted.  

 

In his submissions Mr Bellis invited the panel to take the view that Mr Pasos’ actions 

amounted to a breach of The Code: Professional standards of practice and behaviour 

for nurses and midwives (2015) (the Code). He then directed the panel to specific 

paragraphs and identified where, in the NMC’s view, Mr Pasos’ actions amounted to 

misconduct.  
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Mr Bellis referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances’. 

 

He then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Mr Bellis referred the panel to the 

cases of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin).  

 

The panel accepted the advice of the legal assessor.  

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Mr Pasos’ fitness to practise is currently impaired as a result of that 

misconduct.  

 

 

Decision on misconduct 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of the Code.  

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that Mr Pasos’ actions did fall significantly short of the 

standards expected of a registered nurse, and that his actions amounted to a breach of 

the Code. Specifically: 
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1 Treat people as individuals and uphold their dignity  

1.1 treat people with kindness, respect and compassion  

 
2 Listen to people and respond to their preferences and concerns  

 

4 Act in the best interests of people at all times 

4.1 balance the need to act in the best interests of people at all times with the 

requirement to respect a person’s right to accept or refuse treatment 

 

10 Keep clear and accurate records relevant to your practice  

10.2 identify any risks or problems that have arisen and the steps taken to deal with 

them, so that colleagues who use the records have all the information they need 

10.5 take all steps to make sure that all records are kept securely 

 

14 Be open and candid with all service users about all aspects of care and 

treatment, including when any mistakes or harm have taken place 

14.2 explain fully and promptly what has happened, including the likely effects, and 

apologise to the person affected and, where appropriate, their advocate, family 

or carers  

 

20 Uphold the reputation of your profession at all times 

20.1 keep to and uphold the standards and values set out in the Code 

20.2 … treating people fairly and without discrimination, bullying or harassment 

20.5 treat people in a way that does not take advantage of their vulnerability or cause 

them upset or distress 

 

24 Respond to any complaints made against you professionally  
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The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view that the charges, individually and 

collectively, fell seriously short of the standards expected of a registered nurse and 

amounted to misconduct.  

 

In relation to charge 1, the panel bore in mind that Mr Pasos administered Patient X’s 

nebuliser via oxygen instead of air, which not only went against the Trust’s standard 

practice but also the wishes of the patient. The panel had heard evidence that Patient X, 

who was experienced in managing her COPD, told Mr Pasos several times that she 

shouldn’t receive her nebuliser by oxygen, but he disregarded this. As a result of 

receiving oxygen, Patient X felt unwell and dizzy and the panel heard evidence from Ms 

2 that there was a risk of more serious side-effects. The panel considered that to 

administer a nebuliser by oxygen, against standard practice and the wishes of the 

patient, was wholly unacceptable and fell seriously short of the standards expected of a 

registered nurse. It was therefore satisfied that charge 1 amounted to misconduct.  

 

The panel was also satisfied that charge 2 amounted to misconduct. It considered that 

record-keeping was a basic and fundamental nursing skill, which was vital for patient 

safety and continuity of care. By failing to document in Patient X’s records that she had 

received her nebuliser by oxygen rather than air, all other staff involved in her care 

would have been unaware of this. The panel considered that Mr Pasos’ omission in this 

respect fell seriously short of the standards expected of a registered nurse and 

amounted to misconduct. 

 

In relation to charge 3, the panel was mindful that all registered nurses are expected to 

maintain the highest standards of patient confidentiality. It heard evidence that the 

Trust’s policy was that no patient information should be removed from Trust property. 

Ms 2 told the panel that standard practice on the Ward was to put all handover sheets 

into the confidential waste bins at the end of each shift. Despite this, Mr Pasos removed 

several of these handover sheets from the Ward, and later produced them during the 

investigation meeting on 6 March 2018. The panel considered that this had potentially 
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serious implications for patient confidentiality and data protection and was a clear 

breach of both Trust policy and the NMC Code. The panel considered that Mr Pasos’ 

actions fell seriously short of the standards expected of a registered nurse and 

amounted to misconduct.  

 

Finally, the panel considered charge 4. It bore in mind its earlier findings on the facts 

and the particular circumstances of this allegation. Mr Pasos was not working on the 

Ward at the specific time, nor did he have responsibility for Patient X. Despite this, he 

went to her room in the middle of the night and woke her up in order to confront her 

about the complaint which had been made against him. Once there he spoke 

aggressively to Patient X, who described herself as being frightened and intimidated. 

The panel was of the view that the public and fellow members of the nursing profession 

would find this behaviour shocking. The panel considered that, of all the charges, this 

was the most serious and clearly fell seriously short of the standards of behaviour 

expected of a registered nurse. It was therefore satisfied that charge 4 also amounted to 

misconduct.  

 

  

Decision on impairment 

The panel next went on to decide if, as a result of this misconduct, Mr Pasos’ fitness to 

practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional. Patients and their families must be able to trust nurses with their 

lives and the lives of their loved ones. They must make sure that their conduct at all 

times justifies both their patients’ and the public’s trust in the profession. In this regard 

the panel considered the judgement of Mrs Justice Cox in the case of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin) in reaching its decision, in paragraph 74 she said: 
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‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.’ 

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

‘I would also add the following observations in this case…as to the helpful 

and comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 
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d. ...’ 

 

The panel found that limbs (a), (b) and (c) were engaged in this case. By administering 

Patient X’s nebuliser by oxygen instead of air he caused her to feel dizzy and unwell 

and placed her at risk of other more serious complications. The panel was also of the 

view that his failure to document that he had done this created a risk of harm and his 

confrontation with Patient X about the complaint caused her distress and anxiety.  

 

The panel had no doubt that Mr Pasos’ actions brought the profession into disrepute. 

Patient X’s daughter had cause to complain about his actions and Mr Pasos’ 

inappropriate and unprofessional response to this complaint further diminished the 

standing of the nursing profession. 

 

The panel was also of the view that Mr Pasos’ actions breached fundamental tenets of 

the profession. Nurses are expected to put patients at the centre of their practice. Mr 

Pasos disregarded the opinion of Patient X as regards her nebuliser and later woke her 

in the middle of the night to confront her about the complaint her daughter had made. In 

doing so, Mr Pasos failed to put Patient X at the centre of his practice.  

 

The panel next considered the issue of remediation and had regard to the case of 

Cohen v General Medical Council [2008] EWHC 581 (Admin). The panel was of the 

view that the issues in charges 1 – 3, namely medicines administration, record-keeping, 

and patient confidentiality were all capable of remediation through reflection, 

appropriate training and supervision. The panel noted that charges 1 and 4 also 

presented behavioural and attitudinal concerns, namely disregarding the opinion of 

Patient X and inappropriately and aggressively confronting her. It considered that 

behavioural concerns of this nature are generally more difficult to remediate, but was of 

the view that they could be remediated through reflection and demonstrable evidence of 

changed practice and attitudes.  
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However, although the panel considered that the concerns in this case were in theory 

capable of remediation, the panel had no evidence from Mr Pasos that he has done so. 

The response submitted to the Case Examiners in October 2018 stated that Mr Pasos 

has retired from the profession and has not worked as a nurse since he left the Trust in 

February 2018. The panel had no more up-to-date information to suggest that this 

position had changed. It therefore had no evidence that Mr Pasos has worked safely 

without repetition since these events. It also had no evidence that Mr Pasos has 

completed any relevant training.  

 

The only information that Mr Pasos has provided is the response to the Case Examiners 

and a written reflection. The panel acknowledged that, although Mr Pasos made no 

formal admissions to the charges, he did accept the NMC’s regulatory concerns 

regarding record-keeping and patient confidentiality. However, the panel considered 

that his reflective piece demonstrated little, if any, insight. His reflection did not, in the 

view of the panel, demonstrate an understanding of the impact of his actions on Patient 

X, her family or the wider profession. It also did not discuss adequately how he would 

behave differently in the future. The panel considered that, overall, the tone of Mr 

Pasos’ reflection sought to minimise his actions and their consequences, rather than 

demonstrate any real insight into the reasons for his actions. 

 

In light of Mr Pasos’ lack of remediation and insight, the panel concluded that it was 

highly likely that he would repeat misconduct of the kind found proved again, if he were 

allowed to practise unrestricted. This could place patients at a risk of unwarranted harm 

in the future, and make Mr Pasos liable to breach fundamental tenets of the profession 

and bring the profession into disrepute.  

 

The panel therefore decided that a finding of current impairment is necessary on the 

grounds of public protection, to protect patients from risk of harm. 

 

The panel also bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health, safety and well-being of the public and patients, and 
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to uphold and protect the wider public interest. This includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. The panel determined that, in 

this case, a finding of impairment on public interest grounds was also required. In 

reaching this decision, it had particular regard to its findings in relation to charge 4. 

Upon discovering that Patient X’s daughter had made a complaint about him, Mr Pasos 

entered Patient X’s room in the middle of the night and woke her specifically to confront 

her about the complaint. He spoke to her in an aggressive manner and made her feel 

frightened and intimidated. The panel was of the view that a member of the public would 

find this behaviour shocking. It considered that public confidence in the nursing 

profession would be severely undermined if a finding of current impairment was not 

made in these circumstances.  

 

Having regard to all of the above, the panel was satisfied that Mr Pasos’ fitness to 

practise is currently impaired. 

 

 

Determination on sanction 

The panel considered this case and decided to make a striking-off order. It directs the 

registrar to strike Mr Pasos off the register. The effect of this order is that the NMC 

register will show that Mr Pasos has been struck-off the register. 

 

In reaching this decision, the panel had regard to all the evidence that has been 

adduced in this case, together with the submissions of Mr Bellis, on behalf of the NMC. 

 

Mr Bellis submitted that, in the view of the NMC, a striking-off order was the appropriate 

and necessary sanction in this case. He submitted that Mr Pasos’ actions were a 

serious departure from the required standards and were indicative of an attitudinal 

problem. Mr Bellis submitted that Mr Pasos has not demonstrated insight into the 

seriousness of the incidents or the consequences of his actions. In these 

circumstances, Mr Bellis submitted that Mr Pasos’ behaviour, particularly in relation to 
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charge 4, is fundamentally incompatible with ongoing nursing registration. However, he 

recognised that sanction remained a matter for the panel’s own independent judgement 

having regard to the principles of fairness and proportionality.  

 

The panel accepted the advice of the legal assessor who referred it to the NMC’s 

Sanctions Guidance. The panel bore in mind that any sanction imposed must be 

appropriate and proportionate and, although not intended to be punitive in its effect, 

may have such consequences. The panel had careful regard to the Sanctions Guidance 

published by the NMC. It recognised that the decision on sanction is a matter for the 

panel, exercising its own independent judgement.  

 

The panel considered that the aggravating factors in this case were: 

 Patient X was an elderly and vulnerable patient who suffered actual physical and 

emotional harm as a result of Mr Pasos’ actions, and was put at risk of more 

significant harm. 

 Mr Pasos has shown little, if any, insight. 

 He has expressed no remorse for Patient X. 

 Mr Pasos has demonstrated a persistent attitudinal problem which was first 

expressed by disregarding Patient X’s knowledge and views in relation to her 

nebuliser, and then compounded by confronting her regarding the complaint.   

 

The panel also considered whether there were any mitigating factors in this case. It 

noted that Patient X had described Mr Pasos as having previously been “kind and 

gentlemanly” and he has had a lengthy and unblemished nursing career. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case and the identified risk of repetition. 

The panel decided that it would be neither proportionate nor in the public interest to take 

no further action. 
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Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the Sanctions Guidance, which states that a caution order 

may be appropriate where ‘the case is at the lower end of the spectrum of impaired 

fitness to practise and the panel wishes to mark that the behaviour was unacceptable 

and must not happen again.’ The panel considered that Mr Pasos’ misconduct was not 

at the lower end of the spectrum and that a caution order would be inappropriate in view 

of the seriousness of the case. It would also not protect the public from the identified 

risk of repetition. The panel decided that it would be neither proportionate nor in the 

public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Mr Pasos’ 

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be proportionate, measurable and workable. It considered 

that there were identifiable areas of Mr Pasos’ practice which could be addressed 

through conditions, such as nebuliser therapy, record-keeping and patient confidentiality 

and data protection. However, the panel did not consider it would be possible to 

formulate conditions which would address the attitudinal issues which underpin the 

charges in this case. Further, Mr Pasos has not worked as a nurse since February 2018 

and the panel had no information to suggest that he would engage with conditions of 

practice. The panel was also of the view that conditions of practice would be insufficient 

to protect the public and satisfy the public interest, particularly given its findings in 

relation to charge 4. For these reasons, the panel decided that a conditions of practice 

order would not be workable, practical or appropriate.  

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The Sanctions Guidance indicates that a suspension order may 

be appropriate where some or all of the following factors are apparent: 

 a single instance of misconduct but where a lesser sanction is not 

sufficient 

 no evidence of harmful deep-seated personality or attitudinal problems 

 no evidence of repetition of behaviour since the incident 
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 the Committee is satisfied that the nurse or midwife has insight and does 

not pose a significant risk of repeating behaviour 

 

The panel did not consider that this was a single instance of misconduct. Mr Pasos’ 

actions may all have arisen out of his decision to give Patient X her nebuliser via 

oxygen instead of air, but the panel considered that his subsequent actions were all 

separate and distinct episodes of misconduct. Further, the panel considered that there 

was evidence of a harmful attitudinal problem. When giving Patient X her nebuliser Mr 

Pasos disregarded her knowledge and insistence that she shouldn’t have oxygen, and 

proceeded anyway. Mr Pasos then went on, a few days later, to confront Patient X 

regarding the complaint that her daughter had made. Despite being on shift on a 

different ward and having no clinical reason to visit Patient X, he made a deliberate 

decision to wake an elderly patient in the middle of the night and aggressively confront 

her about the complaint. The panel had already found, in its decision on impairment, 

that Mr Pasos has demonstrated little, if any, insight into his behaviour and that he does 

pose a risk of repetition. Although there is no evidence of any repetition since the 

incident, the panel attached little weight to this as it had been informed that Mr Pasos 

has not been working in a nursing capacity.  

 

Taking these factors into account, the panel decided that a suspension order would not 

be a sufficient, appropriate or proportionate sanction.  

 

The panel therefore considered a striking-off order, and took note of the following 

section of the Sanctions Guidance:  

 

“Key considerations are: 

 can public confidence in the professions and the NMC be 

maintained if the nurse or midwife is not removed from the 

register? 

 is striking-off the only sanction which will be sufficient to protect 

the public interest? 
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 is the seriousness of the case incompatible with ongoing 

registration (see above for the factors to take into account when 

considering seriousness)? 

 

This sanction is likely to be appropriate when the behaviour is 

fundamentally incompatible with being a registered professional, which 

may involve any of the following factors. 

 A serious departure from the relevant professional standards as 

set out in key standards, guidance and advice. 

 Doing harm to others or behaving in such a way that could 

foreseeably result in harm to others, particularly patients or other 

people the nurse or midwife comes into contact with in a 

professional capacity. Harm is relevant to this question whether it 

was caused deliberately, recklessly, negligently or through 

incompetence, particularly where there is a continuing risk to 

patients. Harm may include physical, emotional and financial 

harm. The seriousness of the harm should always be considered. 

 …violation of the rights of patients, particularly in relation to 

vulnerable patients. 

 ... 

 ... 

 ... 

 Persistent lack of insight into seriousness of actions or 

consequences. 

 ...” 

 

Treating patients with kindness, respect and empathy and listening to their concerns 

and views are fundamental aspects of nursing care. Mr Pasos completely disregarded 

Patient X’s knowledge regarding her condition and care and proceeded to administer 

her nebuliser in direct contradiction to her express wishes. He later entered her room in 

the middle of the night and confronted Patient X regarding her daughter’s complaint in 
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an aggressive manner which made Patient X feel frightened and intimidated. The panel 

considered that such behaviour was fundamentally incompatible with the principles and 

values of the nursing profession and, therefore, with remaining on the register. Mr 

Pasos’ actions were such a serious departure from the standards of behaviour and 

attitudes expected of a registered nurse that to allow him to continue to practise would 

undermine public confidence in the profession and in the NMC as a regulatory body.  

 

The panel therefore concluded that the appropriate and proportionate sanction is a 

striking-off order. Having regard to the matters it identified, in particular the effect of Mr 

Pasos’ actions in bringing the profession into disrepute by adversely affecting the 

public’s view of how a registered nurse should conduct himself, the panel concluded 

that nothing short of this would be sufficient. 

 

The panel considered that this order was necessary to mark the importance of 

maintaining public confidence in the profession, and to send to the public and the 

profession a clear message about the standard of behaviour required of a registered 

nurse. 

 

 

Determination on interim order 

The panel considered the submissions made by Mr Bellis that an interim order should 

be made on the grounds that it is necessary for the protection of the public and is 

otherwise in the public interest.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 
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The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Mr Pasos is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 


