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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
11 April 2019 

Nursing and Midwifery Council, 61 Aldwych, London WC2B 4AE 
 
Name of registrant: Janet Elizabeth Kirk 
 
NMC PIN:  71K0877E 
 
Part(s) of the register: Registered Nurse – Sub Part 2; Adult Nursing 

– February 1974 
 Registered Nurse – Sub Part 1; Adult Nursing 

– September 1995 
 
Area of Registered Address: England 
 
Type of Case: Misconduct  
 
Panel Members: Adrian Ward (Chair, lay member) 

Jane Fraser (Registrant member) 
Richard Bayly (Lay member) 

 
Legal Assessor: Cyrus Katrak  
 
Panel Secretary: Rob James 
 
Registrant: Mrs Kirk not in attendance nor represented  
 
Nursing and Midwifery Council: Represented by Sylvia McLean, Case 

Presenter 
 
Order being reviewed: Suspension Order (6 months) 
 
Fitness to Practise: Impaired 
 
  
Outcome: Striking off order to come into effect at the end 

of 4 July 2019 in accordance with Article 30 (1)  
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Service of Notice of Hearing 
The panel was informed at the start of this hearing that Mrs Kirk was not in attendance, 

nor was she represented in her absence. 

 

The panel was informed that the notice of this hearing was sent to Mrs Kirk on 8 March 

2019 by recorded delivery and first class post to her registered address.  

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Proceeding in absence 
The panel then considered proceeding in the absence of Mrs Kirk. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  

 

The panel considered all of the information before it, together with the submissions 

made by Ms McLean, on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

The panel also noted the contents of an email dated 8 April 2019 from Mrs Kirk in which 

she confirmed that she would not be able to attend the hearing but she gave no further 

details for this non-attendance.  

 

Mrs Kirk had been sent notice of today’s hearing and the panel was satisfied that she 

was aware of today’s hearing and it is of the view that she had chosen not to attend. 

The panel, therefore, concluded that she had chosen voluntarily to absent herself. The 

panel had no reason to believe that an adjournment would result in Mrs Kirk’s 

attendance. Having weighed the interests of Mrs Kirk with those of the NMC and the 
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public interest in an expeditious disposal of this hearing the panel determined to 

proceed in Mrs Kirk’s absence.   

 
Decision and reasons on review of the current order: 
The panel decided to make a striking off order. This order will come into effect at the 

end of 4 July 2019 in accordance with Article 30 (1) of the Nursing and Midwifery Order 

2001 (as amended) (the Order).  

 

This is the fourth review of an order, originally imposed by a panel of the Conduct and 

Competence Committee on 3 March 2017 for a period of 9 months. The order was most 

recently reviewed on 23 November 2018 when a panel of the Fitness to Practice 

committee extended the suspension order for a period of 6 months.  The current order 

is due to expire at the end of 4 July 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 

“That you, a Registered Nurse, whilst employed at Crawfords Walk: 

1. On 31 May 2015, withheld tobacco from Resident A; 

 
2. On 31 May 2015, used physical force to prevent Resident A from entering the 

lounge area of Crawfords Walk Nursing Home; 

 
3. Your actions in Charge 2 above caused an injury to Resident A; 

 

4. On 30 May 2015 did not document that Resident B had had a fall. 

 
Whilst employed at Oaklands Nursing Home: 

 

5. During March 2016, made one or more of the following inaccurate entries to 

residents’ care plans: 
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5.1. On 1 March 2016, you recorded that Resident Y had been given a bed 

bath and dressed when she had not; 

 
5.2. On 4 March 2016, you recorded that Resident D had come down to the 

dining room for a wander when she had not; 

 
5.3. On 13 12 March 2016, you recorded that Resident C had been washed, 

dressed and hoisted into a wheelchair when she had not. 

 
5.4. On 13 March 2016, you referred to two different residents in Resident X’s 

care plan. 

 

And in light of the above, your fitness to practise is impaired by reason of your 

misconduct.” 

 

The third reviewing panel determined the following with regard to impairment: 

 

“This panel has considered whether Mrs Kirk’s fitness to practise is currently 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC 

has defined fitness to practise as a registrant’s suitability to remain on the 

register without restriction. In considering this case, the panel has carried out a 

comprehensive review of the order in light of the current circumstances. It has 

noted the decision of the last panel but has exercised its own judgment as to 

current impairment.  

 

The panel had regard to all of the documentation before it and heard and 

accepted the advice of the legal assessor.   

 
In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 
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The information before this panel is that Mrs Kirk has not engaged with the NMC 

since September 2017, following her request in May 2017 for her name to be 

removed from the register. She has provided no further evidence of remediation, 

nor has she expressed any further intention to address her misconduct. In the 

absence of any evidence of remediation, there is a real risk of repetition and, as 

a consequence, of harm to patients. 

 

The panel bore in mind that its primary function was to protect patients and the 

wider public interest, which includes maintaining confidence in the nursing 

profession and upholding proper standards of conduct and performance. The 

panel determined that there was no information before it upon which it could be 

satisfied that Mrs Kirk’s fitness to practise is no longer impaired. A finding of 

current impairment is therefore made on the grounds of public protection.”  

 
The third reviewing panel determined the following with regard to sanction:  

“The panel next considered the imposition of a conditions of practice order. In the 

panel’s view, the imposition of conditions of practice would be futile in the face of 

Mrs Kirk’s apparent inactivity in relation to remediation and her lack of 

engagement with the NMC since September 2017. 

The panel then considered the imposition of a further period of suspension. Such 

an order would protect the public whilst in place as Mrs Kirk would be prevented 

from working as a registered nurse in the UK for the duration of any further 

period of suspended registration of up to a year.  

The panel considered whether a further period of suspension would serve any 

useful purpose, in practical terms, to address the concerns regarding Mrs Kirk’s 

fitness to practise. There are circumstances where no practical purpose can be 

served by a further sanction which requires periodic review. The panel bore in 

mind that, by the time the current suspension order expires, Mrs Kirk’s 

registration will have been the subject of substantive suspension orders for a 

continuous period of almost two years and she has had several opportunities to 

demonstrate that her misconduct has been addressed. A suspension order in a 
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case such as this envisages a potential resumption of safe practice; but the 

constructive engagement of the registrant, a willingness to engage and the ability 

to remedy are essential elements for success. Those features all now appear to 

be absent in Miss Kirk’s case and have been absent since the first review 

meeting in November 2017. She has provided no evidence of developed insight, 

reflection or remorse and no evidence of any training. Balanced against this, 

however, the panel took into account Mrs Kirk’s full engagement with her NMC 

proceedings until the first review in November 2017; it also bore in mind the 

reference made by the last reviewing panel in its determination to Mrs Kirk’s ill-

health (but with no supporting evidence of that) and her desire to remove her 

name from the nursing register. It considered that the NMC’s emailed response 

to her request for removal could have been more helpful in explaining why 

voluntary removal was not open to her.  

 

After very careful consideration, the panel determined that a further period of 

suspension should be imposed in this case. This would enable Mrs Kirk to 

communicate with the NMC with a view to providing sufficient information to 

support a decision from the next reviewing panel to allow her order to lapse upon 

its expiry. Although the panel was of the view that a striking off order can be 

appropriate in cases where the registrant demonstrates a persistent lack of 

insight into the seriousness of her actions or consequences of those actions, in 

the panel’s judgment, this did not apply, at this stage, to Mrs Kirk. It considered 

that it would be disproportionate to impose a striking off order today.  

 

The panel determined that a suspension order for 6 months would give sufficient 

time for Mrs Kirk to communicate with the NMC and provide the information 

required in accordance with the NMC’s guidance on “Allowing orders to expire 

when a nurse or midwife’s registration will lapse” (Reference: REV-3h last 

updated 09/04/2018).”  

 
Decision on current fitness to practise 
This panel has considered carefully whether Mrs Kirk’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 
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defined fitness to practise as a registrant’s suitability to remain on the register without 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  

 

The panel has had regard to all of the documentation before it, in particular Mrs Kirk’s 

email dated 8 April 2010. It has taken account of the submissions made by Ms McLean 

on behalf of the NMC.  

 

Ms McLean outlined the background of the case including the findings of the 

substantive panel and subsequent reviewing panels. She submitted that Mrs Kirk has 

failed to address any of the previous panel’s recommendations and has also not 

provided any information relating to her current medical condition. Ms McLean further 

submitted that Mrs Kirk has failed to provide a reflective piece and that the panel may 

find that a striking off order is appropriate at this time.  

 

The panel heard and accepted the advice of the legal assessor.   

 
In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Mrs Kirk’s fitness to practise remains impaired.  
 
The panel noted that Mrs Kirk had recently re-engaged with the NMC via two emails 

dated 8 April 2019. This is the only engagement she has had with the NMC in the last 

six months 

 

The panel took the view that the email demonstrated, if anything, a declining level of 

insight from Mrs Kirk. It noted that she had not taken into consideration the effect that 

her actions had on the patients in her care, her colleagues or her profession and only 

reflected on the impact on herself. The panel noted that Mrs Kirk complained of health 
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issues but had provided supporting evidence relating to these to the panel despite 

requests from the previous panel for her to do so.  

 
The last panel considered that Mrs Kirk was liable to repeat matters of the kind found 

proved. This panel considers the circumstances have not changed. The panel therefore 

decided that a finding of continuing impairment is necessary on the grounds of public 

protection.  

 
Determination on sanction 
Having found Mrs Kirk’s fitness to practise currently impaired, the panel then considered 

what, if any, sanction it should impose in this case. The panel noted that its powers are 

set out in Article 29 of the Order. The panel has also taken into account the NMC’s 

Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction is not to 

be punitive, though any sanction imposed may have a punitive effect. 

The panel first considered whether to take no action or impose a caution order but 

concluded that this would not protect the public or be appropriate in view of the risk of 

repetition identified and seriousness of the case.  

The panel next considered the making of a current conditions of practice order. The 

panel has taken account of the fact that Mrs Kirk’s engagement with the NMC process 

has been limited and that she had not followed any of the previous panel’s 

recommendations. It therefore had no indication that Mrs Kirk would comply with any 

conditions that could be formulated. The panel therefore concluded that a conditions of 

practice order would not be practical and would not protect the public.  

 

The panel next considered imposing a suspension order. The panel noted that Mrs Kirk 

has, at best, shown limited remorse for her misconduct and that her email of 8 April 

2019 only related to the effect that the incidents had upon her. Further Mrs Kirk has also 

demonstrated only limited insight into her previous failings and has not appeared before 

a reviewing panel to discuss these matters and how she has appropriately reflected. In 

fact, the panel was of the view that recent correspondence suggested that Mrs Kirk’s 

insight had declined.  The panel was of the view that cogent evidence would be required 

to show that Mrs Kirk no longer posed a risk to the public.  
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The panel determined that a further period of suspension would not serve any useful 

purpose in all of the circumstances and would not be in the public interest in light of the 

expense of further NMC proceedings following Mrs Kirk’s limited engagement. The 

panel also considered that Mrs Kirk’s past and current behaviour was incompatible with 

ongoing registration on the NMC register.  

The panel therefore determined that it was necessary to take action to prevent Mrs Kirk 

from practising in the future and concluded that the only sanction that would adequately 

protect the public and serve the public interest was a striking-off order.  

This decision will be confirmed to Mrs Kirk in writing. 

 

That concludes this determination. 

 

 

 


