
  Page 1 of 14 

Fitness to Practise Committee 
 

Substantive Hearing  
 

Date: 24 to 25 October 2018 
 

Nursing and Midwifery Council, 61 Aldwych, London, WC2B 4AE  
 

 
Name of Registrant Nurse:  Fernando Manito 
     
NMC PIN:     75Y1291E 
      
Part(s) of the register:   Nursing – Sub part 2 

RN4, Registered Nurse – Mental Health (4 
March 1977) 

 
Area of Registered Address:    England 
      
Type of Case:     Misconduct/Caution 
 
Panel Members:     Kenneth Caley (Chair/Lay member) 
                Tracey Jary (Registered Member) 
                Geoffrey Baines (Lay Member) 
 
Legal Assessor:     Fiona Barnett 
 
Panel Secretary:     Richard Webb 
 
Registrant:  Not present and not represented 
 
Nursing and Midwifery Council:  Represented by Ben Wild, Case Presenter. 
  
Facts proved:     All 
 
Facts not proved:    N/A 
 
Fitness to practise:    Impaired  
 
Sanction:       Striking-off order 
  
Interim Order:     18 month interim suspension order 
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Decision on service of notice of hearing: 
 

The panel was informed at the start of this hearing that Mr Manito was not in 

attendance. Written notice of this hearing had been sent to his registered address, as 

recorded on the Nursing and Midwifery Council (NMC)’s database, by recorded delivery 

and by first class post on 20 September 2018. A post book entry confirmed that the 

notice of hearing was sent to Mr Manito’s registered address by recorded delivery on 

that date and was signed for on 21 September 2018 under the printed name ‘MANITO’.  

 

The panel accepted the advice of the legal assessor.  

 

In light of all of the information available, the panel was satisfied that Mr Manito had 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 

amended (‘the NMC Rules’).  

 
Decision on proceeding in the absence of the registrant: 
 

Mr Wild, acting on behalf of the NMC, invited the panel to proceed in the absence of Mr 

Manito. He informed the panel of the NMC’s recent correspondence with Mr Manito. In a 

letter to the NMC, dated 10 October 2018, Mr Manito stated that he would not be 

attending the hearing and was “happy for the panel to proceed”.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of the registrant 

under the provisions of Rule 21 of the NMC Rules should be exercised with the utmost 

care and caution. 

 

The panel bore in mind that Mr Manito had given a clear indication that he did not intend 

to attend the hearing. Further, there has been no application for an adjournment and no 

reason to suppose that an adjournment would secure Mr Manito’s attendance on some 

future occasion. Mr Manito had been in contact with the NMC and was aware of this 
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hearing. The panel also took into account that witnesses have been scheduled to attend 

the hearing and also the public interest in the expeditious disposal of the case. 

 

In these circumstances, the panel was satisfied that Mr Manito has voluntarily absented 

himself and concluded that it would be fair, appropriate and proportionate to proceed in 

his absence. The panel reminded itself that it must not draw any adverse inference from 

his absence at this hearing. 

 

Charge: 
 

That you, a registered nurse: 

 

1. On the night shift of 23/24 November 2017 at Brookfield Care Home said to 

Colleague 1 “don’t say anything” after seeing you hit Resident A.  

 

2. Your conduct at charge 1 was dishonest in that you were trying to cover up the 

fact that you had hit Resident A.  

 
 

3. You received a caution from Thames Valley Police on 18 December 2017 for 

assaulting Resident A. 

 

AND, in light of the above, your fitness to practise is impaired by reason of your 

misconduct as set out in charges 1 and 2 above, and your caution as set out in charge 

3. 

 

Determination on facts: 
 

Mr Manito was referred to the NMC by Ms 1 who is the manager of Brookfield Care 

Home (the Home). 

 

On the night shift of 23 November 2017, at approximately 23:30, Mr Manito was 

speaking with a resident at the care home when the resident threw a glass at Mr 

Manito’s face causing a cut and bruising. The resident in question has a diagnosis of 
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dementia. It is alleged that Mr Manito responded by hitting the resident on the top of her 

head with his open hand. The resident was knocked off balance but did not fall to the 

ground and she remarked that she had been hit “really hard”. The resident subsequently 

locked herself in her bathroom. The resident was examined shortly after the incident 

and she had no visible marks or bruises. The incident was witnessed by a Health Care 

Assistant, Colleague 1, who reported the incident to another Health Care Assistant at 

the Home on the same day and also to Ms 1 on the following day. It is alleged that Mr 

Manito did not report the incident in any way and further that he stated to Colleague 1, 

“Don’t say anything”.  

 

Mr Manito was questioned the day after the incident by Ms 1 and admitted straightaway 

that he had hit the resident and expressed remorse for his actions.  

 

Mr Manito cooperated with both the investigation conducted by Thames Valley Police 

and the subsequent local investigation conducted by the Home with the Investigating 

Officer, Ms 1. 

 

Following the formal investigation with the police, Mr Manito, according to what is 

alleged, received a caution and was dismissed from the Home on the 29 December 

2017. 

 

The panel heard live evidence from Ms 1 and Colleague 1. 

 

In his 10 October 2018 letter to the NMC, Mr Manito stated: “… I do not think I have the 

chance to go back to nursing profession. As my police record I am not to be employed 

in any nursing home due to the allegation against me which I pleaded guilty and regret. 

Again I am very sorry for the inconvenience I have caused.” [sic]. The panel did not 

have any further response from Mr Manito in relation to the charges. 

 

In reaching its decisions on the facts, the panel has considered all the evidence before it 

together with the submissions made by Mr Wild and the information provided by Mr 

Manito in his correspondence with the NMC.  

 

The panel has accepted the advice of the legal assessor.   
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The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that they 

occurred.  

 

In relation to dishonesty the panel was referred to the test for dishonesty set out by Lord 

Hughes in the case of Ivey v Genting Casinos (UK) Ltd [2017] UKSC 67. The panel was 

advised that it “must first ascertain (subjectively) the actual state of the individual's 

knowledge or belief as to the facts. The reasonableness or otherwise of his belief is a 

matter of evidence (often in practice determinative) going to whether he held the belief, 

but it is not an additional requirement that his belief must be reasonable; the question is 

whether it is genuinely held. 

 

When once his actual state of mind as to knowledge or belief as to facts is established, 

the question whether his conduct was honest or dishonest is to be determined by the 

fact finder by applying the (objective) standards of ordinary decent people. There is no 

requirement that the defendant must appreciate that what he has done is, by those 

standards, dishonest.” 

 

The panel first considered the evidence of the witnesses. It found both Ms 1 and 

Colleague 1 to have been credible and reliable witnesses who gave clear evidence in 

relation to the incident regarding Resident A. 

 

1. On the night shift of 23/24 November 2017 at Brookfield Care Home said to 
Colleague 1 “don’t say anything” after seeing you hit Resident A.  

 

The panel had regard to the account of Colleague 1 who gave clear evidence that she 

saw Mr Manito hit Resident A and that, a short time later, said to Colleague 1 “don’t say 

anything”. The panel accepted the account of Colleague 1 which was supported by the 

Home’s investigation conducted by Ms 1. 

 

Mr Manito accepted during the police and the Home’s investigations that he had hit 

Resident A. Further, during the Home’s investigation Mr Manito accepted, when 
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interviewed by Ms 1, that he had stated to Colleague 1 “don’t say anything” following the 

incident.  

 

In light of this evidence the panel found charge 1 proved. 

 
2. Your conduct at charge 1 was dishonest in that you were trying to cover up 

the fact that you had hit Resident A.  
 

The panel heard from Ms 1 and Colleague 1 that Mr Manito had hit Resident A after she 

had apparently thrown a glass at him, soaking him in water and causing a cut and 

bruise to his face.  

 

The panel had sight of the Home’s ‘Accident and Near Miss Reporting Policy’ and ‘Care 

Planning Policy’ which Ms 1 stated that Mr Manito, as an experienced nurse at the 

Home, would have been aware of. Ms 1 confirmed that Mr Manito should have reported 

the incident and did not do so. The panel accepted this evidence. 

 

In the Home’s investigation meeting notes Mr Manito is recorded as stating that he did 

not report the incident as he did not want to lose his job. In all the circumstances the 

panel concluded that it was reasonable to infer that Mr Manito believed he would lose 

his job and had told Colleague 1 not to say anything about him hitting Resident A in an 

attempt to cover up his actions. 

 

In accordance with the test set out in the Ivey v Genting Casinos case, set out above, 

the panel concluded that Mr Manito’s conduct, in telling Colleague 1 not to say anything 

about the incident was dishonest by the standards of ordinary decent people. 

 

Accordingly the panel found charge 2 proved.  

 
3. You received a caution from Thames Valley Police on 18 December 2017 for 

assaulting Resident A. 
 
The panel had sight of the “Simple Caution” document from Thames Valley Police which 

was signed by Mr Manito on 18 December 2017. The caution document showed that 
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the caution was for the offence of assault on Resident A. In light of this evidence the 

panel found charge 3 proved. 

 

Determination on misconduct and impairment: 
 
Having found charges 1, 2 and 3 proved, the panel moved on to consider whether Mr 

Manito’s fitness to practise is currently impaired. The panel considered all the evidence 

before it alongside the submissions made by Mr Wild.  

 

The panel first considered whether the facts found proved at charges 1 and 2 amounted 

to misconduct. If so, it would then proceed to consider whether or not Mr Manito’s 

fitness to practise is impaired by reason of his misconduct (found proved at charges 1 

and 2) and/or by reason of his police caution (found in relation to charge 3). 

 

The panel accepted the advice of the legal assessor. The panel was referred to the 

cases of Council for Healthcare Regulatory Excellence v NMC and Paula Grant [2011] 

EWHC 927 (Admin) and Roylance v GMC [2001] 1 AC 311. 

 

In relation to misconduct, the panel adopted a two stage process as advised.  

 

The panel had regard to the terms of the NMC Code of Conduct (2015), and concluded 

that Mr Manito had breached the following particular provisions: 

 

1  Treat people as individuals and uphold their dignity  
To achieve this, you must:  

 

 1.1  treat people with kindness, respect and compassion  

 

2  Listen to people and respond to their preferences and concerns 
To achieve this, you must:  

 
2.6  recognise when people are anxious or in distress and respond 

compassionately and politely 
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20  Uphold the reputation of your profession at all times 
To achieve this, you must:  

 
20.3  be aware at all times of how your behaviour can affect and influence the 

behaviour of other people 

20.2  act with honesty and integrity at all times 

20.4  keep to the laws of the country in which you are practising 

 

The panel appreciated that breaches of the code do not automatically result in a finding 

of misconduct.  However, the panel considered that Mr Manito’s actions in dishonestly 

involving a colleague in trying to cover up his assault on Resident A demonstrated 

behaviour which fell seriously short of the conduct and standards expected of a 

registered nurse. Accordingly, the panel determined that Mr Manito’s actions, which are 

the subject of charges 1 and 2, amounted to misconduct. 

 
The panel next considered whether Mr Manito’s fitness to practise is impaired by reason 

of the misconduct found and/or his caution. Fitness to practise has been defined by the 

NMC as a registrant’s ability to remain on the register without restriction.  

 

In his 10 October 2018 letter to the NMC, Mr Manito stated: “… I do not think I have the 

chance to go back to nursing profession. As my police record I am not to be employed 

in any nursing home due to the allegation against me which I pleaded guilty and regret. 

Again I am very sorry for the inconvenience I have caused.” [sic]. The panel did not 

have any further response from Mr Manito in relation to the charges or his current 

circumstances and intentions with regard to his nursing career. 

 

The panel reminded itself of the guidance of Mrs Justice Cox in the case of Grant, 

adopting the test proposed by Dame Janet Smith in the Shipman enquiry: 

 

“Do our findings of fact in respect of the doctor’s misconduct, deficient professional 

performance, adverse health, conviction, caution or determination show that his/her 

fitness to practise is impaired in the sense that s/he: 
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a) Has in the past acted and/or is liable to act in the future so as to put a patient or 

patients at unwarranted risk of harm; and/or 

 

b) Has in the past brought and/or is liable in the future to bring the profession into 

disrepute; and/or 

 

c) Has in the past breached and/or is liable in the future to breach one of the 

fundamental tenets of the profession; and/or 

 

d) Has in the past acted dishonestly and/or is liable to act dishonestly in the future.” 

 

The panel decided that, in combination, Mr Manito’s misconduct and the conduct which 

gave rise to the caution fell into the impairment categories (a), (b), (c) and (d) identified 

above.  

 

Mr Manito admitted that he assaulted the resident in question to both Thames Valley 

Police and to the local investigator for the Home. He has apologised for his actions 

during those investigations and permitted the NMC to access his police caution. There 

is no evidence before the panel to suggest that he has engaged in similar behaviour 

prior to this. 

 

However, Mr Manito physically assaulted a vulnerable elderly resident in his care. 

Resident A did not sustain any visible injuries but Mr Manito hit her with sufficient force 

to knock her off balance. Resident A then locked herself in her bathroom which 

suggests that she was affected by the incident. Mr Manito subsequently acted 

dishonestly in attempting to cover up his assault by encouraging a colleague not to 

report the incident.  

 

Whilst it is clear from the evidence that Mr Manito initially showed remorse and regret 

during the investigations by the police and the Home, this has not been replicated in the 

NMC proceedings. He has provided only a brief response to the NMC. In this response, 

which is dated 10 October 2018, he apologises for the “inconvenience” he has caused, 

but made no further comment in relation to the allegations and submitted no evidence to 

demonstrate that he has taken any steps to reflect upon or remediate his misconduct. In 
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the absence of any evidence of remediation or insight, the panel concluded that there is 

an ongoing risk of repetition. 

 

The panel also considered that the caution relates to an offence of a serious nature, 

namely the assault upon Resident A. Again, the panel has not received any evidence to 

satisfy it that Mr Manito has taken any steps to address the issues which gave rise to 

him committing this offence. In such circumstances, it could not rule out the risk of 

repetition should Mr Manito find himself in similar circumstances in the future. 

 

Further, the panel concluded that Mr Manito’s behaviour toward Resident A and 

subsequent dishonest actions and caution for assault have brought the reputation of the 

profession into disrepute. Bearing in mind the need to uphold proper standards of 

conduct and to maintain public confidence in the profession and the NMC as regulator, 

the panel was satisfied that Mr Manito’s fitness to practise is currently impaired by 

reason of his misconduct and by reason of his caution.  

 

These findings of impairment are necessary both to ensure that the public is protected 

and to uphold the wider public interest.  

 
Determination on Sanction: 
 

Having determined that Mr Manito’s fitness to practise is currently impaired by reason of 

his misconduct and caution, the panel next considered what sanction, if any, should be 

imposed in respect of his registration.  

 

In reaching its decision the panel has taken into account all the evidence in this case. 

Mr Wild, on behalf of the NMC, submitted that a striking-off order was the appropriate 

sanction in this case. 

 

The panel accepted the advice of the legal assessor.   

 

The panel has taken into account the NMC Sanctions Guidance. It had regard to the 

principle of proportionality, weighing Mr Manito’s interests against the public interest. It 

has taken account of the mitigating and aggravating factors in the case. The panel 
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accepted that the purpose of a sanction is not to be punitive, although it may have that 

effect; rather, the purpose of a sanction is to protect patients and the wider public 

interest. The wider public interest includes maintaining public confidence in the 

profession and the NMC, and declaring and upholding proper standards of conduct and 

behaviour. 

 

The panel reminded itself of its findings at the impairment stage, especially with regard 

to seriousness, remediation and insight. It approached the question of which sanction, if 

any, to impose, by considering the least restrictive sanction first and moving upwards. 

 

The aggravating features in this case include the serious nature of the offence for which 

Mr Manito received a caution. This involved violent behaviour to a vulnerable elderly 

resident. Mr Manito told the police in his interview that after Resident A threw a glass at 

him, he became angry and his automatic reaction was to hit Resident A for what she 

had done. Mr Manito explained to the police when receiving his caution that he did not 

act in self-defence but described Resident A walking away from him and following her 

whereupon he hit her hard to the forehead with his left hand. The panel also found that 

his associated dishonest behaviour in attempting to cover up his actions was an 

aggravating factor to which it attached significant weight. The panel also took into 

account that Mr Manito involved a junior colleague by telling her not to report his assault 

on Resident A and that she had felt intimidated by this. The panel also took account of 

the lack of insight and remediation and the significant risk of repetition this implies. 

 

In relation to mitigation, the panel noted that Mr Manito has made admissions during the 

police and Home investigations and apologised for his actions. It was not aware of any 

other concerns relating to Mr Manito’s practice and he was spoken of highly by his 

colleagues outside of the incident regarding Resident A.   

 

The panel first considered taking no action but concluded that Mr Manito’s misconduct 

and caution, and the nature of his breaches of the NMC Code, are so serious that public 

confidence and the protection of the public require a sanction in this case. 

 

The panel then considered whether to make a caution order. The panel considered that 

Mr Manito’s case was at the higher end of the spectrum of impaired fitness to practise.  



  Page 12 of 14 

It bore in mind that a caution order would not restrict Mr Manito’s practice and that it is 

primarily a form of reprimand to demonstrate that the behaviour found proved must not 

be repeated. In all the circumstances, the panel concluded that a caution order would 

not be sufficient to protect the public, and, moreover, such a sanction would not satisfy 

the wider public interest. 

 

The panel then considered imposing a conditions of practice order. It concluded that, 

given the very serious nature of the panel’s findings, conditions of practice would not be 

either appropriate or proportionate. In the panel’s view, conditions would not be 

appropriate to address the findings, in particular the dishonesty. In any event, conditions 

would be insufficient to satisfy the wider public interest given that Mr Manito acted 

violently toward a resident and behaved dishonestly.  

 

The panel next considered imposing a suspension order. The panel bore in mind that 

suspension may be appropriate where the misconduct is a single instance, where a 

lesser sanction is not sufficient, where the misconduct is not fundamentally incompatible 

with registration and where the panel is satisfied that the registered nurse does not pose 

a significant risk of repeating the behaviour.   

 

The panel considered whether a suspension order could protect the public whilst 

allowing Mr Manito a further opportunity to fully reflect on his actions and begin a 

process of remediation. It accepted that this was a single instance of misconduct. 

However, the panel has found that Mr Manito has failed to show any insight into his 

actions and has not demonstrated to his regulator that he has accepted full 

responsibility for what he has done. 

 

The panel reminded itself that Mr Manito’s actions were a serious departure from the 

standards to be expected of a registered nurse. He acted in a deliberately violent way 

towards an elderly resident and could have caused her serious harm. Furthermore, Mr 

Manito acted dishonestly in telling a colleague not to report the incident. The panel was 

of the view that Mr Manito’s actions amounted to abuses of the trust placed in him as a 

registered nurse by both a resident in his care and a junior colleague. The panel has 

found that Mr Manito has failed to demonstrate to this panel any insight into his failings 

and it has concluded that there is a risk of repetition of such behaviour. 
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In all the circumstances, the panel has concluded that an order of suspension would not 

be an appropriate and proportionate sanction. It would protect the public on a temporary 

basis but, given the significant aggravating factors in this case, it would not serve to 

maintain public confidence in the profession.  

 

The panel then considered a striking-off order. Such a sanction would only be 

appropriate where the conduct is fundamentally incompatible with continued registration 

and where no lesser sanction would be sufficient to address the public interest. The 

panel was satisfied that a deliberate act of violence towards an elderly resident, which 

was accompanied by an attempt to cover up the conduct, was fundamentally 

incompatible with continued registration. In the panel’s view, public confidence in the 

nursing profession could not be maintained and proper standards of conduct could not 

be upheld if a nurse who has acted in this way was permitted to remain on the nursing 

register. Any sanction less than a strike-off would seriously damage public confidence in 

the profession and would fail to uphold proper standards of conduct. A striking-off order 

was the only proportionate and appropriate sanction. 

 

Therefore the panel direct the registrar to strike Mr Manito’s name from the register. The 

effect of this order is that Mr Manito’s name will be removed from the Nursing Register 

and he will not be able to apply for restoration until five years after the date that this 

order comes into effect. 

 

Decision on Interim Order: 
 
The panel considered the submissions made by Mr Wild that an interim suspension 

order for a period of 18 months should be made on the grounds that it is necessary for 

the protection of the public and is otherwise in the public interest to declare and uphold 

proper professional standards of conduct and behaviour.   

 

The panel accepted the advice of the legal assessor.  

 

The panel is satisfied that an interim suspension order is necessary in the public interest 

to declare and uphold proper professional standards of conduct and behaviour and also 
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for the protection of members of the public. In reaching the decision to impose an 

interim order, the panel has had regard to the seriousness of the facts found proved and 

the reasons set out in its decision for the striking-off order. Not to impose such an order 

would be incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 
If no appeal is made then the interim order will be replaced by the striking-off order 28 

days after Mr Manito is sent the decision of this hearing in writing. 

 

That concludes this hearing. 

 
 
 

 

 

 
 

 

 
 
 


