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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
2 October 2018 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 
 
Name of registrant: Edward Hay 
 
NMC PIN:     92Y0111S 
 
Part(s) of the register:   Registered Nurse – Sub part 1 
      Adult – 21 September 1995 

Specialist community part of the register 
Occupational Health – 17 June 2009 

 
Area of Registered Address:   Scotland 
 
Type of Case:     Conviction 
 
Panel Members: Elizabeth Burnley (Chair, Lay member) 

Alister Campbell (Registrant member) 
Stella Armstrong (Registrant member) 

 
Legal Assessor: David Clapham 
 
Panel Secretary: Julia Wanless 
 
Registrant: Mr Hay not present and not represented  
 
Nursing and Midwifery Council: Represented by Samantha Forsyth, Case 

Presenter. 
 
Order being reviewed: Suspension Order (6 months) 
  
Outcome: Striking-off order to come into effect at the end 

of 9 November 2018 in accordance with Article 
30 (1)  
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Service of Notice of Hearing 
The panel was informed at the start of this hearing that Mr Hay was not in attendance, 

nor was he represented in his absence. 

 

Notice of this hearing was sent to Mr Hay on 31 August 2018 by recorded delivery and 

first class post to his registered address. The panel noted that notice of this hearing was 

returned to sender on 11 September 2018.  

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Proceeding in absence 
The panel then considered proceeding in the absence of Mr Hay. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  
 

The panel considered all of the information before it, together with the submissions 

made by Ms Forsyth, on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

Ms Forsyth highlighted that further attempts had been made by the NMC case officer to 

contact Mr Hay on his registered e-mail and phone number on 1 October 2018, but that 

these had been unsuccessful. She submitted that Mr Hay also did not attend the original 

substantive hearing. 

 

The panel was satisfied that it is a registrant’s responsibility to ensure that their 

registered address is up to date. The panel noted that there had been no response from 

Mr Hay in relation to the notice of hearing. Although there is no confirmation that he has 

received the notice of this hearing, the panel noted that Mr Hay was aware of the 
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original substantive hearing and therefore considered that he must be aware that NMC 

proceedings are likely to be ongoing. The panel was also mindful that Mr Hay has a 

history of non-attendance and it had no reason to believe that an adjournment would 

result in Mr Hay’s attendance. Further, the panel took into account that the substantive 

order must be reviewed before its expiry. Having weighed the interests of Mr Hay with 

those of the NMC and the public interest in an expeditious disposal of this hearing the 

panel determined to proceed in Mr Hay’s absence.   

 

 

Decision and reasons on review of the current order: 
The panel decided to impose a striking-off order. This order will come into effect at the 

end of 9 November 2018 in accordance with Article 30 (1) of the Nursing and Midwifery 

Order 2001 (as amended) (the Order).  

 

This is the second review of a suspension order, originally imposed by a panel of the 

Conduct and Competence Committee on 10 April 2017 for 12 months. The order was 

extended for 6 months at the review hearing on 22 March 2018. The current order is 

due to expire at the end of 9 November 2018.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 

That you, a registered nurse: 

 

1. On 12 January 2016, at the Paisley Sheriff Court, were convicted of an offence 

contrary to section 6 of the Sexual Offences (Scotland) Act 2009. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

conviction. 

 



4 
 

The first reviewing panel, reviewed the 12 month suspension order at a meeting. It 

determined the following with regard to impairment: 

 

The panel considered that it had no information before it which would indicate a 

development of insight and remediation into the original failings on Mr Hay’s part. 

The panel noted that there was nothing to suggest that Mr Hay had complied with 

any of the recommendations provided by the original substantive hearing panel 

as to what this panel may be assisted by. Due to the lack of such information, 

and the lack of development of insight and remediation, this panel considered 

that there was a risk that Mr Hay would repeat the original matters found proved. 

The panel determined that finding of impairment on public protection grounds 

was required. The panel also bore in mind that its primary function is to protect 

patients and the wider public interest which includes maintaining confidence in 

the nursing profession and upholding proper standards of conduct and 

performance. The panel determined that, in this case, a finding of continuing 

impairment on public interest grounds is required. 

For these reasons, the panel finds that Mr Hay’s fitness to practise remains 

impaired.   

 
That panel determined the following with regard to sanction:  

 

The panel then considered whether to impose a further period of suspension. 

The panel noted that Mr Hay had not engaged with these proceedings and he 

had not provided any evidence of insight and remediation. However, the panel 

considered that a further period of suspension would give Mr Hay another 

opportunity to reflect on the original substantive hearing panel’s findings, to 

engage with these proceedings and to provide evidence of insight and 

remediation, in order to satisfy a future panel that he wished to return to nursing  

The panel gave serious consideration as to whether to impose a striking-off 

order. Having taken account of all the circumstances involved in this case the 

panel was of the view that a striking-off order would be unduly punitive and 

disproportionate at this time.  
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The panel considered that a further 6 month period of suspension would give Mr 

Hay another period of reflection. The panel had regard to the fact that there was 

no evidence of previous incidents in a lengthy nursing career. In such 

circumstances, the panel concluded that a suspension order was a proportionate 

sanction. It determined that such an order would protect the public, and it would 

also maintain public confidence in the nursing profession, as well as upholding 

proper standards of conduct and behaviour. 

This order will be reviewed shortly before it is due to expire. A future reviewing 

panel will be assisted by the following: 

• Evidence in the form of reflection of the effect of Mr Hay’s conviction, on 

the reputation of the nursing profession, what  he has learnt from the 

whole experience and how he would avoid a repetition of similar events in 

the future; 

• Mr Hay’s engagement with the NMC’s proceedings and/or his attendance 

at the next review hearing. 

A future reviewing panel will have the same powers available to it as this panel, 

including the option of a more severe sanction, namely that of a striking-off order. 

Mr Hay should be clearly aware that this may be a sanction that a future panel 

would consider appropriate if there is a continued total lack of engagement from 

him.  

 
Decision on current fitness to practise 
The panel has considered carefully whether Mr Hay’s fitness to practise remains 

impaired. It has taken account of the submissions made by Ms Forsyth that there has 

been no change in circumstances since the imposition of the original order.  

 

The panel has had regard to all of the documentation before it and noted that there has 

been no information provided on Mr Hay’s behalf. 

 

The panel heard and accepted the advice of the legal assessor.   
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Whilst there is no statutory definition of fitness to practise, the NMC has defined fitness 

to practise as a registrant’s suitability to remain on the register without restriction. In 

considering this case, the panel has carried out a comprehensive review of the order in 

light of the current circumstances. It has noted the decision of the last panel. However, it 

has exercised its own judgment as to current impairment.  

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel was satisfied that Mr Hay’s actions, which occurred in the work place, would 

have caused psychological harm to those involved. It was further satisfied that he 

brought the profession into disrepute by virtue of his offending behaviour and breached 

a fundamental tenet of the profession by failing to abide by the laws of the country. Mr 

Hay has failed to demonstrate insight, remorse or remediation to this, and previous, 

fitness to practise panels. The panel could therefore only conclude that the risk of 

repetition remains. 

 
The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance. The panel determined 

that, in this case, a finding of continuing impairment on both public protection and public 

interest grounds is required.  

 

For these reasons, the panel finds that Mr Hay’s fitness to practise remains impaired.  

 
 
Determination on sanction 
Having found Mr Hay’s fitness to practise currently impaired, the panel then considered 

what, if any, sanction it should impose in this case. The panel noted that its powers are 

set out in Article 29 of the Order. The panel has also taken into account the NMC’s 

Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction is not to 

be punitive, though any sanction imposed may have a punitive effect. 
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The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the risk of repetition identified and the seriousness of the case. 

The panel decided that it would be neither proportionate nor in the public interest to take 

no further action. 

The panel then considered whether to impose a caution order but concluded that this 

would also be inappropriate in view of the risk of repetition identified and seriousness of 

the case. The panel decided that it would be neither proportionate nor in the public 

interest to impose a caution order. 

The panel considered substituting the current suspension order with a conditions of 

practice order. The panel concluded that no workable conditions of practice could be 

formulated which would protect the public or satisfy the wider public interest. Although 

the offending behaviour occurred in the workplace, it is unrelated to a clinical concern 

which is capable of remedy through conditions. In any event, given Mr Hay’s non-

engagement with these proceedings conditions of practice would be unworkable and 

would serve no useful purpose. 

The panel next considered imposing a further period of suspension. The panel noted 

that Mr Hay has now been suspended for almost 18 months. The panel further noted 

that the original substantive panel, and the previous reviewing panel made clear that the 

periods of suspension were an opportunity for Mr Hay to reflect on the original 

substantive hearing panel’s findings, to engage with these proceedings and to provide 

evidence of insight and remediation, in order to satisfy a future panel that he wished to 

return to nursing.  

This panel formed the view that Mr Hay has now had sufficient opportunity to reflect and 

demonstrate insight, but that he had chosen no to do so. The panel could see no useful 

purpose in extending the period of suspension further. In reaching this decision the 

panel was mindful that NMC correspondence since the original substantive hearing has 

been “return to sender” and the NMC’s attempts to contact him by other means have 

been to no avail. However, the panel considered that Mr Hay appears to have chosen 

not to exercise his responsibility to keep his registered address up to date during a 
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period when he knew he was subject to fitness to practise proceedings and that the 

NMC would require to make contact with him. In the panel’s view, Mr Hay’s failure to 

engage with his regulator demonstrates a persistent lack of insight, a failure to show 

any remorse and signifies a deep seated attitudinal problem.  

Taking all of the above into account the panel concluded that the only sanction that 

could adequately protect the public and serve the public interest, at this stage, was a 

striking-off order. 

The panel therefore determined that the striking-off order will come into effect at the 

expiry of the current order.  

 

This decision will be confirmed to Mr Hay in writing. 

 

That concludes this determination. 

 

 

 


