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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
30 October 2018 

Nursing and Midwifery Council, Temple Court 13a Cathedral Road, Cardiff, CF11 9HA 
 

Name of registrant: Lei Foster 
 
NMC PIN:  94Y0638E 
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 RNMH: Mental Health – 27 September 1997 
 
Area of Registered Address: Wales 
 
Type of Case: Misconduct 
 
Panel Members: Melissa D’Mello (Chair, Lay member) 

Katharine Martyn (Registrant member) 
Anne Phillimore (Lay member) 

 
Legal Assessor: Christine Abbott  
 
Panel Secretary: Rob James 
 
Registrant: Mr Foster not in attendance nor represented 
 
Nursing and Midwifery Council: Represented by Michael Bellis, Case Presenter 
 
Order being reviewed: Suspension Order (6 months) 
  
Outcome: Striking off Order to come into effect at the end 

of 29 November 2018 in accordance with 
Article 30 (1)  
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Service of Notice of Hearing 

The panel was informed at the start of this hearing that Mr Foster was not in 

attendance, nor was he represented in his absence. 

 

The panel was informed that the notice of this hearing was sent to Mr Foster on 1 

October 2018 by recorded delivery and first class post to his registered address. The 

panel noted that notice of this hearing was marked on the Royal Mail track and trace 

system as “refused – returned to sender” on 10 October 2018. 

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Proceeding in absence 

The panel then considered proceeding in the absence of Mr Foster. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  

 

The panel considered all of the information before it, together with the submissions 

made by Mr Bellis, on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

Mr Bellis submitted that the hearing should proceed in the absence of Mr Foster.  He 

referred the panel to the fact that Mr Foster refused to accept the notice of hearing 

when attempts were made for it to be delivered. He also stated that there has been no 

request for an adjournment of this hearing and said that Mr Foster made it clear at his 

substantive hearing that he no longer wishes to practise as a Registered Nurse. Mr 

Bellis submitted that the NMC has received nothing to indicate that Mr Foster has 

changed his mind.   
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Mr Foster had been sent notice of today’s hearing and the panel was satisfied that he 

was or should be aware of today’s hearing and it is of the view that he had chosen to 

disengage. The panel, therefore, concluded that he had chosen voluntarily to absent 

himself. The panel had no reason to believe that an adjournment would result in Mr 

Foster’s attendance. Having weighed the interests of Mr Foster with those of the NMC 

and the public interest in an expeditious disposal of this hearing the panel determined to 

proceed in Mr Foster’s absence. 
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Decision and reasons on review of the current order: 

The panel decided to make a striking off order. This order will come into effect at the 

end of 29 November 2018 in accordance with Article 30 (1) of the Nursing and 

Midwifery Order 2001 (as amended) (the Order).  

 

This is the second review of a suspension order, originally imposed by a panel of the 

Conduct and Competence Committee on 28 July 2017 for nine months. The matter was 

first reviewed at a meeting on 30 April 2018 and the extension order was extended for a 

further period of six months.  The current order is due to expire at the end of 29 

November 2018.  

 

The panel is reviewing the order pursuant to Article 30(1)/30(2) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 
“That you, a registered nurse, whilst working at Surehaven Pembroke Nursing Home, 

 

1. During the shift of 15/16 September 2015 after Resident A was found on the 

floor: 

a. Failed to properly consider whether or not Resident A had suffered a fall in 

light of Resident A’s Falls Risk Assessment and/or history of falls; 

 

b. Failed to conduct any physical and/or visual checks of Resident A to 

ascertain whether or not she had suffered any injury; 

 
c. Failed to undertake half hourly observations of Resident A;  

 
d. … 

 
e. Failed to make and/or ensure that proper records of the incident were 

made in that you: 

 
i. Failed to complete an adverse incident form;  
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ii. Failed to ensure that Resident A’s observations record was 

sufficiently detailed in relation to the incident;  

iii. Failed to ensure that the time at which Resident A was found on the 

floor was recorded accurately on both the observation record and 

on Resident A’s Daily record  

 

The first reviewing panel determined the following with regard to impairment: 

 

“The panel noted that Mr Foster has not engaged with the NMC since 10 March 

2017. The panel noted in the written substantive decision that Mr Foster was not 

present or legally represented at the substantive hearing. The panel enquired 

whether there was any new information or material from the NMC or Mr Foster 

concerning this substantive order review meeting. The panel was told that there 

was no new information or material from either party. 

 

In reaching its decision, the panel had regard to the cases of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant 

[2011] EWHC 927 (Admin) and Cohen v General Medical Council [2008] EWHC 

581 (Admin). 

 

The panel noted that the misconduct identified relates to events that occurred on 

a single shift and related to one resident. The panel also noted that there was 

evidence before it that Mr Foster may have been suffering from underlying health 

issues at the time of the incidents. 

 

The panel had no evidence before it demonstrating that Mr Foster had attempted 

to remediate his misconduct or has developed further insight in relation to the 

charges. The panel has received no information to suggest that Mr Foster no 

longer poses a risk to patient safety. 

 

The panel noted that the substantive hearing panel had given guidance as to 

what a future reviewing panel may be assisted by. The panel noted that Mr 

Foster had not provided this information. 
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The panel bore in mind the overarching objective of the NMC: to protect, promote 

and maintain the health safety and well-being of the public and patients and the 

wider public interest which includes promoting and maintaining public confidence 

in the nursing and midwifery professions and upholding the proper professional 

standards for members of those professions. 

 

In light of the fact that there is no new information, the panel determined that a 

finding of continuing impairment is necessary on the grounds of public protection 

and the public interest.  

 

For these reasons, the panel finds that Mr Foster’s fitness to practise remains 

impaired.”  

 

The first reviewing panel determined the following with regard to sanction:  

 

“The panel then considered whether to substitute the current suspension order 

with a conditions of practice order. The panel noted that Mr Foster was not 

currently working as a registered nurse and had no evidence to suggest that he 

would be willing to return to nursing practice with adequate restrictions in place. 

In the circumstances, the panel determined that there was no evidence to 

suggest that Mr Foster would be willing to comply with a conditions of practice 

order, or that workable conditions could be formulated. 

 

The panel considered the imposition of a further period of suspension. It was of 

the view that a suspension order would allow Mr Foster further time to fully reflect 

on his previous misconduct. Despite detailed guidance from the substantive 

hearing panel, this panel had no evidence before it to demonstrate that Mr Foster 

had addressed the concerns identified, reflected on the impact of his actions and 

possessed comprehensive insight. 

 

The panel had regard to the NMC guidance ‘Allowing orders to expire when a 

nurse or midwife’s registration will lapse’ dated 9 April 2018 and the case of 
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Clarke v GOC [2017] EWHC 521 (Admin). The panel noted that Mr Foster has 

indicated on several occasions that he does not want to return to nursing practise 

again. It had no evidence to demonstrate that Mr Foster has found alternative 

employment. Further, he had not engaged with his regulator. The panel could not 

be satisfied that Mr Foster no longer poses a risk to patient safety if he did return 

to the nursing profession. In light of this, the panel determined that the 

suspension order currently imposed on Mr Foster’s registration should not be 

allowed to lapse. 

 

The panel concluded that a further six month suspension order would be the 

appropriate and proportionate response and would afford Mr Foster adequate 

time to further develop his insight and provide evidence of remediation.  

 

The panel considered striking Mr Foster’s name off the register, but concluded 

that this sanction would be disproportionate at this stage. In the absence of the 

substantive and urgent reassurance sought by this panel, a reviewing panel may 

deliberate on this matter further. 

 

A future reviewing panel may be assisted by: 

 

 A letter addressing how Mr Foster’s actions impacted upon nursing 

colleagues, the nursing profession and Resident A and her family; 

 His remorse; 

 His current employment and, if appropriate, his health circumstances.” 

 

Decision on current fitness to practise 

The panel has considered carefully whether Mr Foster’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  
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The panel has had regard to all of the documentation before it. It has also taken account 

of the submissions made by Mr Bellis on behalf of the NMC.  

 

Mr Bellis outlined, to the panel, the charges that were found proved by the substantive 

panel along with the findings of impairment and sanction made by that panel along with 

the subsequent reviewing panel of April 2018. Mr Bellis informed the panel that the most 

recent correspondence received from Mr Foster was in March 2017 when he responded 

to the notice of hearing and stated that he would not be attending but denied all of the 

allegations. Mr Bellis informed the panel that Mr Foster [PRIVATE].  

 

Mr Bellis submitted that there is nothing before the panel to suggest that Mr Foster is no 

longer impaired. He submitted that the panel must act proportionately with regard to 

sanction and in going through those available referred the panel to the NMC’s guidance 

on “Allowing orders to expire when a nurse or midwife’s registration will lapse”. Mr Bellis 

submitted that Mr Foster remains a risk to the public so continuing restriction is 

necessary on both public protection and public interest grounds. Mr Bellis referred the 

panel to the fact that Mr Foster has indicated that he no longer wishes to practise and 

said that it is important for the panel to consider how he has engaged with the process.        

 

The panel heard and accepted the advice of the legal assessor.   

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Mr Foster’s fitness to practise remains impaired.  

 

Regarding Mr Foster’s insight, the panel noted that there was no evidence before it to 

suggest that Mr Foster accepted the charges that had been brought against him by the 

NMC nor that he accepted full responsibility for what had taken place. The panel, 

however, noted the findings of the substantive panel that had remarked that Mr Foster 

“accepted some responsibility, albeit qualified, for his assessment of the incident” and 

had recognised his “shortcomings in his record-keeping and the sufficiency in 
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documentation”. However, the panel noted that there was nothing before it that 

demonstrated that this insight had developed or if this was still the view held by Mr 

Foster. Further, the panel noted from the substantive panel’s findings that Mr Foster 

considered that his clinical judgement had been correct which showed a lack of insight 

into his failings.  

 

The panel noted it had no evidence of further remorse from Mr Foster in relation to his 

misconduct.  

 

[PRIVATE] Further, it noted that Mr Foster had not taken notice of what the previous 

reviewing panel suggested would be helpful to assist this panel. 

 

The panel had regard to the fact that Mr Foster’s actions are remediable but noted that 

since the substantive hearing he had taken no steps to remediate them and also 

determined that his lack of acceptance of his failings made remediation difficult in any 

meaningful way.  

 

The panel therefore decided that a finding of continuing impairment is necessary on the 

grounds of public protection.  

 

The panel determined that Mr Foster’s lack of remediation, in conjunction with his 

disengagement and disregard for the NMC, indicated attitudinal issues in regard to his 

role as a Registered Nurse and the regulatory process.  

 

The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance. The panel determined 

that, in this case, a finding of continuing impairment on public interest grounds is 

required. 

 

For these reasons, the panel finds that Mr Foster’s fitness to practise remains impaired.  

 

Determination on sanction 
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Having found Mr Foster’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 29 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction 

is not to be punitive, though any sanction imposed may have a punitive effect. 

The panel first considered whether to take no action and took account of the NMC’s 

guidance on “Allowing orders to expire when a nurse or midwife’s registration will 

lapse”. It noted that this option would be appropriate if: 

 “the nurse or midwife’s registration is only active because of the substantive 

order being in place, 

 the nurse or midwife doesn’t want to continue practising, and 

 the public are protected because the panel have made a clear finding that the 

nurse or midwife’s fitness to practise is currently impaired so that this can be 

drawn to the attention of any future decision-maker if the nurse or midwife 

attempts to re-join the register.” 

The panel was of the view that bullets one and three were engaged but that Mr Foster’s 

current position in relation to his nursing career was ambiguous. The panel noted Mr 

Foster’s statement prior to his substantive hearing when he had stated that he no longer 

wished to continue practising as a Registered Nurse on his “Response to the charges” 

form. The panel also noted that the most recent correspondence from Mr Foster had 

been received by the NMC in September 2017 when he had indicated that he no longer 

wished to practise as a Registered Nurse but was of the view that this stance could 

have been taken due to the impact on him of his ongoing involvement with the 

regulatory process and his unwillingness to accept the findings. Overall, the panel 

determined that the rationale behind these responses was equivocal and that his 

current state of mind was unconfirmed.  

The panel also noted that the guidance later stated: 

“The nurse or midwife will need to give the panel a clear explanation of their 

plans for the future away from nursing or midwifery. Such information is only 

likely to be available if the nurse or midwife is in contact with us, so it will be 
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important for panels to consider if the nurse or midwife is fully engaging with the 

process before deciding to take this option.” 

The panel was of the view that Mr Foster had shown no indication of his plans following 

the conclusion of his nursing career and had not engaged with the NMC process in a 

meaningful way at any time.  

The panel concluded that it would be neither proportionate nor in the public interest to 

take no further action. 

The panel then considered whether to impose a caution but concluded that this would 

be inappropriate in view of the risk of repetition identified and seriousness of the case. 

The panel decided that it would be neither proportionate nor in the public interest to 

impose a caution order. 

The panel next considered making a conditions of practice order. It had regard to the 

fact that Mr Foster has not engaged with the NMC process in any meaningful way and 

has, prior to previous hearings, indicated that he no longer wishes to work as a 

Registered Nurse. Therefore the panel concluded that there were no workable or 

practical conditions that would be appropriate and that there was no information before 

it that indicated that Mr Foster would comply with conditions. Further, the panel was of 

the view that, in the specific circumstances of this case, a conditions of practice order 

would not protect the public or satisfy the public interest.  

The panel next considered imposing a further suspension order. The panel noted that 

Mr Foster has not demonstrated any insight into his previous failings and has failed to 

accept the NMC’s Fitness to Practise process and the charges found proved. The panel 

was of the view that evidence would be required to show that Mr Foster no longer posed 

a risk to the public and it is apparent that Mr Foster has no wish to demonstrate this to 

the panel.  

 

The panel determined that Mr Foster’s persistent lack of insight into the seriousness of 

his actions or their consequences and the findings of the regulatory process taken 

together amounted to a serious departure from the relevant professional standards.  
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The panel determined that a further period of suspension would not serve any useful 

purpose in all of the circumstances. The panel determined that public confidence in the 

professions and the NMC can only be maintained if Mr Foster is removed from the NMC 

register and hence a striking off order is the only sanction which will be sufficient to 

protect the public interest.   

Accordingly, the panel determined that it was necessary to take action to prevent Mr 

Foster from practising in the future and concluded that the only sanction that would 

adequately protect the public and serve the public interest was a striking-off order. 

This decision will be confirmed to Mr Foster in writing. 

 

That concludes this determination. 

 

 

 


