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Conduct and Competence Committee 

Substantive Hearing 

14 November – 24 November 2016 

20 February – 03 March 2017 

21-25 August 2017 

18 – 22 September 2017 

2 – 6 October 2017 

30 October – 3 November 2017 

15 – 19 January 2018 

4-8 February 2018 

6-23 November 2018 

Nursing and Midwifery Council, Temple Court 13a Cathedral Road, Cardiff, CF11 9HA 
 

 

Name of Registrant Nurse: Suzette Jones 

NMC PIN: 67Y0776E 

Part of the register: RN2 – Registered Nurse (sub part 2) 

 Adult – September 1967 

Area of Registered Address: Wales 

Type of Case: Misconduct 

Panel Members: Cheryl Beach (Chair, Lay member) 

Janet Leonard (Registrant member) 

Sally Griffiths (Lay member) 

Legal Assessor: Charles Parsley 

Panel Secretary: Marina Jones (November 2016 – March 2017); 

Kim Nyawira (August 2017 – January 2018); 

Nour Shaheen (4-8 February 2018);  

 Vicky Green (6-24 November 2018) 

Registrant: Not present and not represented  

Nursing and Midwifery Council: Represented by Daniel Brown, Case 

Presenter. 

 

Facts proved: 1.2, 1.3, 1.4, 1.5, 1.6, 1.7 and 2 

Facts not proved: 1.1.1 and 1.1.2 
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Fitness to practise:  Impaired 

Sanction: Striking off order 

Interim Order:    Interim Suspension Order – 18 months 
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Details of charge: 

 

That you, a registered nurse employed by Abertawe Bro Morgannwg University Health 

Board working in the District Nursing Team within the Swansea Locality between 26 

June 2013 and 29 July 2013 

1. Did not provide adequate care to Patient A, in that you 

1.1. Did not check the transfer letter and / or use other means to find out to establish 

1.1.1. the correct dressings to be applied to the leg 

1.1.2. any allergies Patient A may have 

1.2. Did not complete a risk assessment 

1.3. Did not complete a wound assessment chart 

1.4. Did not create a care plan 

1.5. Did not make adequate records of your visits to Patient A’s home 

1.6. Did not ensure the correct dressing was applied 

1.7. Did not escalate Patient A’s deteriorating condition 

 

2. By your conduct in any / all of the charges above, contributed to the loss of a chance 

that Patient A’s leg / legs would not have had to be amputated 

 

AND, in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 
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Decision on Service of Notice of Hearing: 

 

The panel was informed at the start of this hearing that Ms Jones was not in attendance 

and that written notice of this hearing had been sent to Ms Jones’ registered address by 

recorded delivery and by first class post on 05 October 2016.  Royal Mail “Track and 

Trace” documentation confirmed that the notice of hearing was sent to Ms Jones’ 

registered address by recorded delivery on that date.  

 

Mr Brown submitted the NMC had complied with the requirements of Rules 11 and 34 of 

the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (“the 

Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Jones has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. It noted that the rules do not require delivery and that it is the responsibility of 

any registrant to maintain an effective and up-to-date registered address.  

 

Decision on proceeding in the absence of the Registrant: 

 

The panel had regard to Rule 21 (2) (b) which states: 

 

“Where the registrant fails to attend and is not represented at the hearing, the 

Committee...may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and determined 

notwithstanding the absence of the registrant...”  

 

Mr Brown invited the panel to continue in the absence of Ms Jones on the basis that she 

had voluntarily absented herself.  Mr Brown referred the panel to a letter dated 18 

January 2016 from Ms Jones which states that she has retired from nursing and has no 

intention of practising in the future. Mr Brown informed the panel that Ms Jones did not 

attend her preliminary meeting on 11 November 2016. He said that the Chair in that 
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panel was referred to a telephone note of a conversation between Ms Jones and a 

member of NMC staff in which Ms Jones confirms that she was content for the 

preliminary meeting to go ahead in her absence. 

 

The panel accepted the advice of the legal assessor. The panel noted that its 

discretionary power to proceed in the absence of a registrant under the provisions of 

Rule 21 is one that should be exercised “with the utmost care and caution”. The panel 

further noted the case of R (on the application of Raheem) v Nursing and Midwifery 

Council [2010] EWHC 2549 (Admin) and the ruling of Mr Justice Holman that:  

 

“...reference by committees or tribunals such as this, or indeed judges, to 

exercising the discretion to proceed in the person's absence "with the utmost 

caution" is much more than mere lip service to a phrase used by Lord Bingham 

of Cornhill. If it is the law that in this sort of situation a committee or tribunal 

should exercise its discretion "with the utmost care and caution", it is extremely 

important that the committee or tribunal in question demonstrates by its language 

(even though, of course, it need not use those precise words) that it appreciates 

that the discretion which it is exercising is one that requires to be exercised with 

that degree of care and caution.” 

 

The panel has decided to proceed in the absence of Ms Jones. In reaching this 

decision, the panel has considered the submissions of the case presenter, and the 

advice of the legal assessor.  It has had particular regard to the factors set out in the 

decision of Jones. It has had regard to the overall interests of justice and fairness to all 

parties. It noted that: 

 no application for an adjournment has been made by Ms Jones; 

 there is no reason to suppose that adjourning would secure her attendance at 

some future date;  

 Ms Jones is aware of the date of today’s hearing and has been in 

correspondence with the NMC with regards to her preliminary hearing. 

 there are three other registrants in this case who will be inconvenienced if the 

hearing does not go ahead; 
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 witnesses are due to attend to give live evidence and not proceeding may 

inconvenience those witnesses; 

 further delay may have an adverse effect on the ability of witnesses accurately to 

recall events; and 

 there is a strong public interest in the expeditious disposal of the case. 

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Jones. The panel will draw no adverse 

inference from Ms Jones’ absence in its findings of fact. 
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Decision and reasons on application to amend charge 

 

The panel heard an application made by Mr Brown on behalf of the NMC, to amend the 

wording of charge 3 of Registrant C’s charge list. 

 

The proposed amendment was to amend charge 3 from: 

 

3. By your conduct in charges 1 above, contributed to the loss of a chance that Patient 

A’s leg / legs would not have had to be amputated 

 

To 

 

3. By your conduct in charge 1 and/or 2 above, contributed to the loss of a chance that 

Patient A’s leg / legs would not have had to be amputated 

 

Mr Brown submitted by that it was a simple error that the phrase ‘and/or 2’ was missed 

out of this charge. He submitted that the other three registrants were facing similar 

charges and, were this amendment not to be made, Registrant C would be in a different 

position from the other registrants. He submitted that this amendment could be made 

without prejudice to the registrant. 

 

Ms Collins did not object to the amendment. 

 

Mr Brown also made an application for charge 5 of Registrant C’s charge list to be 

amended. 

 

The proposed amendment includes amending charge 5 from: 

 

5. Your conduct at charge 2 above was dishonest, in that you intended to create the 

impression that the documents had been completed at an earlier date 

 

To; 
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5. Your conduct at charge 4 above was dishonest, in that you intended to create the 

impression that the documents had been completed at an earlier date 

 

Mr Brown submitted that this was a simple error and amending the charge would not 

prejudice the registrant. 

 

Ms Collins did not object to the amendment. 

 

The panel accepted the advice of the legal assessor that Rule 28 of the Rules states: 

 

28 (1) At any stage before making its findings of fact … 

 

(i) … the Conduct and Competence Committee, may amend 

 

(a) the charge set out in the notice of hearing … 

 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice. 

 

The panel was of the view that such an amendment, as applied for, was in the interests 

of justice. The panel was satisfied that there would be no prejudice to Registrant C and 

no injustice would be caused to either party by the proposed amendment being allowed. 

It was therefore appropriate to allow the amendment, as applied for, to ensure c larity 

and accuracy.  
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Decision and Reasons on application pursuant to Rule 31 (1): 

 

Ms Staunton told the panel that the NMC seeks to rely upon a policy document entitled 

Wales NHS Continuing Healthcare Framework guidance document dated June 2014, 

which post-dates the time of the allegation. Ms Staunton submitted that it is clear that 

this guidance has been significantly revised from the previous 2010 guidance. She 

submitted that on this basis the policy document should not be admitted. 

 

Ms Collins agreed with this application and adopted Ms Staunton’s submissions.  

 

Mr Brown accepted that the policy document may not have been that which was in 

effect at the time. He submitted that he would make enquiries regarding the 2010 

guidance and would make it available to Ms Staunton and Ms Collins as soon as he had 

obtained it. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel instructs the NMC to make strenuous efforts to obtain the 2010 guidance. If 

and when it has been obtained it should be immediately shared with Ms Staunton and 

Ms Collins prior to the witness who exhibits it giving evidence. 

 

Ms Collins and Ms Staunton made an application to exclude the evidence of Mr 1, relied 

upon by the NMC, on the grounds that it purported to be the evidence of an 

independent expert and that, as such, it would be unfair to allow its admission. Ms 

Collins told the panel that the charge relating to the loss of Patient A’s legs, a charge 

which was formulated as a result of Mr 1’s expert report, was received by the RCN on 

10 October 2016. She told the panel that Mr 1 had prepared his report for the 

registrants’ employer’s disciplinary proceedings. She told the panel that Mr 1 is 

employed by this same employer, who is also the referrer in this case, and became 

Patient A’s treating physician. She said that it was Mr 1 who decided that Patient A’s 

legs needed to be amputated. She submitted that Mr 1 is not independent and is “an 

advocate in his own cause” and therefore his evidence does not comply with the 

requirements of expert evidence. Ms Collins submitted that, whilst Mr 1 is a relevant 



 

  Page 10 of 120 

witness of fact as to what state the leg was in, the essence of his evidence is to support 

a particular charge, namely that the registrants’ actions or inactions contributed to the 

loss of Patient A’s legs. She also submitted that Mr 1’s evidence in this regard is 

prejudicial, biased and does not meet the criteria for expert evidence. 

 

Ms Collins referred the panel to the cases of Cairnstores Ltd and another v Aktiebolaget 

Hassle [2002] All ER (D) 60 (Mar) and Whitehouse v Jordan and another [1981] 1 All 

ER 267 and to the Civil Procedure Rules 1998 Part 35 and the Practice Direction, which 

provide guidance about expert evidence in the civil courts. 

 

Mr Brown reminded the panel of the test under Rule 31 and told the panel that there is 

no question that this evidence is not relevant. Mr Brown clarified that the registrants 

received detail of the formulation of the charges in the notice of hearing letter dated 05 

October 2016. He told the panel that Ms Staunton and Ms Collins made this same 

application on 11 November 2016 at a preliminary meeting. He submitted that nothing 

has changed since this issue was determined on that date. Mr Brown agreed that Mr 1 

is not a detached independent witness but submitted that Mr 1 does not purport to be an 

independent expert. He submitted that the inclusion of Mr 1’s evidence would not be 

unfair to the registrants. He submitted that it should not be assumed that Mr 1 is biased 

because he is employed by the referrer. He said that Mr 1 can be cross-examined, the 

registrants can call their own expert evidence and submissions can be made on Mr 1’s 

evidence to assist the panel in making a full assessment of his evidence so it can attach 

what weight it deems necessary to it. 

 

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included reference to the 

overarching objective of the NMC and that Rule 31 provides that, so far as it is ‘fair and 

relevant,’ a panel may accept evidence in a range of forms and circumstances, whether 

or not it is admissible in civil proceedings.   

 

The panel accepted that Rule 31 gives a wide discretion to admit evidence subject to 

the requirements of relevance and fairness. The panel noted that there is no 

disagreement as to whether the evidence is relevant and the panel determined that it 
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would appear to be. The panel bore in mind that any assessment of fairness had to be 

made in the context of the NMC’s overarching objective and included fairness to the 

NMC as well as to the registrants. The panel decided that the evidence of Mr 1 is not 

that of an independent expert witness but of the consultant surgeon who was Patient 

A’s treating clinician. As such, he would have had to have had regard to the detail of the 

patient’s clinical history, circumstances and the background leading to Patient A’s 

readmission to hospital in order to make the assessments to enable him to treat Patient 

A appropriately. 

 

The panel noted that it was accepted that Mr 1’s evidence had been sent to the 

registrants in May 2016 and that the details of the charges were included in the notice of 

hearing dated 05 October 2016. The panel is disappointed that this application had 

been made at a late stage and, having been refused on 11 November 2016, has been 

renewed today when there is no material change in circumstances.  

 

The panel noted that the registrants will have the opportunity to cross examine Mr 1 and 

make submissions on his evidence. The panel was of the view that it would not be 

unfair to admit this evidence.  

 

As such, the applications of all three registrants under Rule 31 are rejected. 

 

Decision and reasons under Rule 31 (2): 

 

Before hearing the evidence of Ms 4, the panel heard the advice of the legal assessor 

who advised them regarding the case of Enemuwe v NMC [2015] EWHC 2081 (Admin). 

The legal assessor advised the panel that it should not have regard to the outcome of 

Ms 4’s disciplinary hearing. He advised the panel that there is a difference between 

knowing there has been an investigation and basing its own findings on the 

investigation. The legal assessor advised the panel to redact the witness statements 

accordingly. 

 

Ms Collins submitted that the panel had a discretion to hear evidence that it considered 

fair and relevant. She submitted that knowing the outcome of Ms 4’s disciplinary hearing 
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is relevant as, it would inform the panel’s decision on the charge concerning dishonesty. 

Ms Collins told the panel that the outcome of the disciplinary hearing is already in the 

NMC’s exhibit bundle. She said that there was no unfairness caused to the NMC in the 

panel seeing the outcome because Ms 4 is the NMC’s witness. 

 

Ms Staunton agreed with Ms Collins’ submissions and submitted that knowing the 

outcome of the disciplinary hearing is relevant for any decision the panel may need to 

make on misconduct. 

 

Mr Brown submitted that the conclusions of Ms 4 during the disciplinary process are not 

relevant to the decisions that the panel have to make. He told the panel that the factual 

allegation at the disciplinary hearing was different from the one that the panel are 

considering. 

 

The panel accepted the advice of the legal assessor. It was aware that it had had very 

clear advice based on recent case law and determined not to admit evidence relating to 

the decisions made in previous disciplinary hearings. The panel bore in mind that its 

role is to reach its own decision based on evidence presented to it at this hearing and 

Ms 4’s decisions are not relevant to this and so the issue of fairness does not arise. In 

these circumstances, the panel directed a series of redactions to be made to Ms 4’s 

witness statement. 

 

Decision and reasons on application under Rule 32 (1): 

 

On the afternoon of the second day of the hearing, Ms Staunton and Ms Collins applied 

to adjourn the hearing. Ms Staunton told the panel that the registrants are not in receipt 

of Patient A’s hospital medical notes. She said that the registrants only had notice of the 

charge relating to the loss of Patient A’s legs when they received the notice of hearing 

dated 05 October 2016 and so Mr 1’s evidence on the amputation of Patient A’s legs 

had been regarded as ‘peripheral’ before then. Ms Staunton told the panel that an 

expert witness, Mr 11, was instructed as a result of the additional charge and in forming 

his opinion he had had sight of a set of continuation notes relating to Patient A, which 

are contained in the bundle. It was not thought necessary at this stage to request the 
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medical notes for Patient A. Upon speaking to Mr 1 on the morning of the hearing, Mr 

11 became concerned that Mr 1’s memory of Patient A and the condition of Patient A’s 

leg upon discharge does not marry up with the continuation notes that he has seen. Mr 

11 has stated that it is not possible for him to give a proper opinion on this matter 

without the medical notes, which have not been obtained. 

 

Ms Staunton submitted that if we were to proceed on a presumption that the 

continuation notes are correct and the further medical notes were later obtained, 

incorrect information may be put to the witnesses. She submitted that it is not in the 

public interest to pursue the case as it stands when relevant evidence has not been 

produced. 

 

Ms Collins submitted that we do not know the state of the wound at the time of 

discharge, which is a central dispute in this case. Ms Collins said that Mr 1 will not be 

able to tell the panel at what stage the wound began to deteriorate without the medical 

notes, including notes from the Plastics team, which was assessing the wound at the 

time, and the wound care plan. She said that it is therefore unfair on both parties to 

continue with this hearing without the notes. 

 

Mr Brown opposed the application. He submitted that this application is being made 

prematurely bearing in mind that this hearing has been listed for nine days. He told the 

panel that there is substantial disagreement between the opinion of Mr 1, as the treating 

physician, and that of the expert witness instructed on behalf of two of the registrants, 

Mr 11. He submitted that, if the medical notes are required, then steps would be taken 

to obtain these documents. He submitted that there are other witnesses of fact who will 

be commenting on elements of nursing care rather than on the wound, and progress 

could be made hearing the evidence of those witnesses without the medical notes. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel rejected the applications. The panel noted that the registrants have been in 

possession of Mr 1’s evidence since May 2016. The panel was surprised by Ms 

Staunton’s submissions that the evidence relating to the amputation of Patient A’s legs 
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had been regarded as ‘peripheral’. That information was clearly relevant to the 

discharge of Patient A, his transfer onto the community nursing caseload and the 

nursing care he subsequently received. The registrants have had an opportunity to 

instruct their own expert witness, which they have done, and whose report was only 

served on the NMC at the outset of this hearing. The panel also notes that the 

registrants made an application last week that the evidence of Mr 1 be excluded and on 

the refusal of that application they had not applied at that time for the hospital medical 

notes. 

 

The panel bore in mind that these proceedings relate to events over three and a half 

years ago. It noted all of the NMC witnesses have been scheduled to attend the hearing 

this week. It noted that one of those witnesses is a senior cardio-vascular surgeon, who 

has been in attendance since early this morning, who has clinical commitments and 

who will be inconvenienced by an adjournment.  Three other witnesses have already 

attended for this hearing and have been inconvenienced by having to be rescheduled.  

 

The panel was of the view that the medical notes could have been requested before the 

second day of the hearing if they were deemed necessary to inform Mr 11’s evidence. 

The registrants can apply to the NMC for these notes if they are of the view that they 

are necessary for the registrants’ cases but the panel was of the view that this was no 

reason to delay proceedings in the meantime. 

 

In all the circumstances, the panel is of the view that the hearing can proceed without 

injustice to any party and the panel rejects the applications.  

  

Decision and reasons under Rule 32 (2): 

 

Following the evidence of Ms 6, Mr Brown made an application under Rule 32 to 

adjourn in order to call Ms 9, to give evidence. He told the panel that Ms 9 has been 

referred to several times over the course of this hearing as someone with district 

nursing experience. Mr Brown submitted that Registrant D and Registrant E’s cases 

have relied on their assertion that they had no duty to assess Patient A if concerns had 

not been escalated by a Band 5 nurse. Similarly, he submitted, that Registrant C has 
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asserted that Registrant C had limited duties towards Patient A beyond asking him 

about the discharge letter and if he had any allergies. He reminded the panel that none 

of the witnesses the panel has heard from so far have district nursing experience and 

submitted that Ms 9’s evidence would be relevant for this panel’s consideration as she 

would be able to give direct evidence on the challenges district nurses face and the 

duties that Registrant D and Registrant E, as Band 7 nurses, had towards Patient A. He 

referred the panel to the investigatory interview with Ms 9 and highlighted some aspects 

of her evidence the NMC would seek to rely on.  

 

Mr Brown submitted that, given that this application is being made on the final day of the 

hearing, which is going part-heard in any event, no time would be lost from this 

adjournment. Mr Brown told the panel that the NMC has no statement from Ms 9 at this 

present time, although the registrants should have an idea of what her evidence would 

be from the documentation already in the bundle. He submitted that it is not the case 

that the NMC has not provided all of its evidence with the notice of hearing. He 

submitted that the registrants have all the evidence that the NMC has. Mr Brown 

submitted that, if a statement is able to be taken from Ms 9, the registrants will be sent it 

in advance, they will have time to prepare their case in light of her evidence and they 

will have the opportunity to cross-examine. Mr Brown said that, although this application 

may annoy the registrants coming at this late stage of proceedings, it will not cause 

unfairness to them but, rather, will assist the panel in its decision-making. He submitted 

that it regularly happens that new information is presented to panels mid-way through 

the hearing and, indeed, that has already happened in this case. 

 

Mr Brown referred the panel to Article 3(4) and 4(a) of the Order, which states ‘the 

overarching objective of the council in exercising its function is the protection of the 

public’. Mr Brown reminded the panel that this objective should inform its decision 

making at every stage of the proceedings. He also referred the panel to the cases of 

Professional Standards Authority v NMC and Jozi [2015] EWHC 764 (Admin), and 

Council for the Regulation of Health Care Professionals v General Medical Council and 

Ruscillo [2005] 1 WLR 717 which state that ‘a disciplinary tribunal should play a more 

proactive role than a judge presiding at a criminal trial in making sure that the case is 

properly presented and to ensure that relevant evidence is placed before it.’ 
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Ms Collins opposed Mr Brown’s application for an adjournment to call Ms 9. She said 

that the Rules place a requirement on the NMC to send the evidence to registrants 

along with the notice of hearing so that the registrant has the opportunity of preparing 

their case based on the evidence presented. She said that it is for the NMC to ensure it 

has the evidence it requires to prove the charges. Ms Collins said that it is not simply a 

matter of cross-examining Ms 9. She said that what Ms 9 has to say may have impacted 

on questions she may have asked of other witnesses and so there is a risk that one of 

the registrants may wish to make an application to recall one of the previous witnesses. 

Ms Collins said that, in this eventuality, it would not assist the expeditious disposal of 

this case to call Ms 9.  

 

Ms Collins submitted that it has not been addressed by Mr Brown as to why Ms 9 has 

not been considered a relevant witness before this time. She said that none of the 

witnesses has purported to be a district nurse and so it should have been no surprise to 

the NMC that they could not assist with district nursing matters. She said that it is not 

something that has arisen during the course of this hearing but has been known by the 

NMC for a considerable period of time. 

 

Ms Collins submitted that Mr Brown’s summary of Registrant C’s case is unfair and 

submitted that she did not want the panel to consider that Registrant C’s case is put on 

that narrow basis. She submitted that it is Registrant C’s case that Registrant C made a 

holistic assessment of Patient A, and that is not something that Ms 9 can say because 

she was not present during the visits on 01 and 03 July 2013. 

 

Ms Collins submitted that the panel has a discretion to refuse to allow the evidence of 

Ms 9 and asked it to exercise that discretion. She submitted that the case of Jozi relates 

to whether the appropriate charges had been brought and the decision in that case was 

that the panel should have had a more proactive role and asked the NMC to present 

charges which set out the full culpability of the conduct before it. She submitted that that 

is not the case in this instance. She submitted that it is unfair to allow the NMC to take a 

fortuitous set of circumstances of an adjournment in this case in order to ‘plug a gap in 

its case’. She submitted that allowing the NMC to call Ms 9 would be unfair and unjust 

to the registrants, which could not be outweighed. 
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Ms Staunton supported the submissions of Ms Collins. She informed the panel that this 

matter has been ongoing for two years and the NMC has had ample opportunity to call 

Ms 9 during this time. She submitted that the NMC has considered the case suitable to 

go before the panel before this time and submitted that Mr Brown has provided no 

explanation for why Ms 9’s evidence is only being asked for now when everyone 

expected Mr Brown to close his case. She submitted that calling Ms 9 as a witness 

would cause injustice to the registrants who have prepared their case on the basis of 

the evidence presented. She submitted that it is clear that the NMC have realised it has 

gaps in its case and cannot prove some of the charges and is attempting to find new 

evidence in order to attempt to do this. She submitted that this was a speculative and 

opportunistic application and submitted that it would not be fair if new evidence raises 

matters which would have informed the cross-examination of other witnesses. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel bore in mind its duty in its decision making to have regard to the overarching 

objective of the NMC and took into account the guidance to be derived from the case of 

Jozi. 

 

The panel noted that it has not so far heard from a district nurse in relation to district 

nursing matters and the panel was of the view that this would assist it in determining the 

merits of this case. It was therefore of the view that an adjournment would allow the 

NMC the opportunity to call Ms 9 who can give relevant evidence about the role and 

duties of district nurses and the specific role of Band 7 nurses. 

 

The panel did not consider that any unfairness applied to the registrants as a result of 

Ms 9’s evidence. The evidence which she gave to the disciplinary tribunal has already 

been adduced and the registrants have known of that evidence for some time. If she 

were to attend to give oral evidence, it would provide a better opportunity for her 

evidence to be tested by questioning. The panel expect that the registrants should have 

sight of Ms 9’s witness statement in advance of the resuming hearing and will have time 

to prepare their case on this basis and will have the opportunity to cross examine. The 
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panel was of the view that this would outweigh any prejudice caused to the registrants 

in allowing the NMC to obtain the evidence of Ms 9. 

 

The panel therefore granted the application under Rule 32 and directed that the NMC 

serve any new evidence on the registrants 28 days before the date of the resuming 

hearing. 

 

Decision and reasons on an interim order: 

 

Mr Brown did not make an application for an interim order against any of the registrants 

in this case. 

 

Ms Collins told the panel that Registrant C has been working as a nurse for ABMU since 

May 2016 and no concerns have been raised about her practice. Ms Collins told the 

panel that Registrant C’s employers are aware of these allegations. She submitted a 

reference dated 18 November 2016 to support Registrant C’s current practice. 

 

Ms Staunton told the panel that Registrant D and Registrant E were both working as 

Band 7 nurses from October 2014 until August 2016. Since August 2016 both 

Registrant D and Registrant E are working as a Band 6 care home interface nurse for 

ABMU in a newly created post to improve standards of care in care homes. She said 

that there have been no concerns raised about their practice and their employer is 

aware of the allegations. Ms Staunton confirmed that neither registrant is prescribing 

medication and does not have line management responsibilities.  

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel was of the view that it was not necessary to make an interim order in respect 

of Ms Jones, Registrant C, Registrant D or Registrant E. The panel was of the view that 

it was not necessary to make an interim order for the protection of the public and this 

case did not reach the high threshold required for imposing an interim order on public 

interest grounds alone. The panel noted the positive reference provided by Registrant 

C’s line manager and accepted that no concerns have been raised about Registrant D 
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and Registrant E. The panel bore in mind that Ms Jones has retired from nursing and 

has no plans to return to nursing.  

 

Formal direction- if Mr 11 is to give evidence he should provide a supplemental 

report and that should be served on the NMC no less than 28 days before the 

resuming hearing. If any district nursing expert is called on behalf of Registrant 

C, the expert report should be served on the NMC no less than 14 days before the 

resuming hearing. 
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[The hearing reconvened on 20 February 2017.] 

  

Decision on Service of Notice of Hearing: 

 

Mr Brown told the panel that written notice of this hearing had been sent to Ms Jones’ 

registered address by first class post on 12 December 2016. He told the panel that the 

notice was sent again by recorded delivery on 14 February 2017. He told the panel that 

28 days’ notice is not required for a resuming hearing when all parties were given notice 

of the resuming dates following the adjourned hearing in November 2016. He referred 

the panel to Rule 32(3) which applies to adjourned hearings. This states: 

 

Where the proceedings have been adjourned, the Practice Committee shall, as soon as 

practicable, notify the parties of the date, time and venue of the resumed hearing. 

 

Mr Brown submitted that Rule 34 does not require notice to be sent via recorded 

delivery method and therefore the rule has been complied with in any event. He referred 

the panel to a note detailing a telephone conversation between Ms Jones and the NMC 

case officer stating that Ms Jones confirmed that she received the notice in December 

2016 and is happy for the hearing to proceed in her absence.  

 

The panel heard the advice of the legal assessor. He told the panel that Rule 34 has not 

been complied with in this case because the notice of hearing has not been sent 28 

days in advance of the hearing by recorded delivery. 

 

The panel has taken account of Rules 11, 32 and 34. It noted that Ms Jones was sent a 

formal notice of hearing letter dated 12 December 2016 which particularly specifies the 

dates of the resumed hearing. The panel also noted that the transcripts of the last 

hearing were sent by recorded delivery to Ms Jones and the other registrants on 15 

December 2016. It noted that in the transcript of day 9 (which was the last day of the 

first part of the hearing), at page 23, it states the dates of the resuming hearing. Read in 

conjunction, the panel determined that Ms Jones has been sent notice by recorded 

delivery more than 28 days before the date of the resuming hearing. 
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Decision on proceeding in the absence of the Registrant: 

 

The panel had regard to Rule 21 (2) (b) which states: 

 

“Where the registrant fails to attend and is not represented at the hearing, the 

Committee...may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and determined 

notwithstanding the absence of the registrant...”  

 

Mr Brown invited the panel to continue in the absence of Ms Jones on the basis that she 

had voluntarily absented herself.  Mr Brown referred the panel to the telephone note 

dated 15 February 2017 which states that Ms Jones has confirmed that she is happy for 

the hearing to proceed in her absence. He reminded the panel that Ms Jones did not 

attend the first part of the hearing in November 2016. He submitted that there is a 

strong public interest in proceeding with the matter today. 

 

The panel accepted the advice of the legal assessor. The panel noted that its 

discretionary power to proceed in the absence of a registrant under the provisions of 

Rule 21 is one that should be exercised “with the utmost care and caution”. The panel 

further noted the case of R (on the application of Raheem) v Nursing and Midwifery 

Council [2010] EWHC 2549 (Admin) and the ruling of Mr Justice Holman that:  

 

“...reference by committees or tribunals such as this, or indeed judges, to 

exercising the discretion to proceed in the person's absence "with the utmost 

caution" is much more than mere lip service to a phrase used by Lord Bingham 

of Cornhill. If it is the law that in this sort of situation a committee or tribunal 

should exercise its discretion "with the utmost care and caution", it is extremely 

important that the committee or tribunal in question demonstrates by its language 

(even though, of course, it need not use those precise words) that it appreciates 

that the discretion which it is exercising is one that requires to be exercised with 

that degree of care and caution.” 
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The panel has decided to proceed in the absence of Ms Jones. In reaching this 

decision, the panel has considered the submissions of the case presenter, and the 

advice of the legal assessor.  It has had particular regard to the factors set out in the 

decision of Jones. It has had regard to the overall interests of justice and fairness to all 

parties.  

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Jones and that she has voluntarily 

absented herself. The panel noted that Ms Jones had a conversation with her NMC 

case officer on 15 February 2017 in which she stated that she was happy for the 

hearing to proceed in her absence. In the circumstances, the panel was satisfied that an 

adjournment would not result in the attendance of Ms Jones. It was of the view that the 

other registrants would be unfairly inconvenienced today by an adjournment and there 

was no injustice to Ms Jones in proceeding. The panel therefore decided to proceed in 

Ms Jones’ absence. 

 

Application and decision under Rule 31 (3): 

 

Mr Brown made an application to admit the evidence of Ms 9. He told the panel that Ms 

9 is available to give oral evidence via telephone and has provided a witness statement. 

He told the panel that the reasons for Ms 9’s non-attendance at this hearing are set out 

within her witness statement. He invited the panel to allow Ms 9 to give her evidence via 

the telephone. 

 

Ms Collins and Ms Staunton did not object to this. 

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel determined to allow the application. In making its decision it had regard to the 

NMC’s guidance on telephone evidence. It noted that there is no objection to Ms 9 

giving her evidence via telephone. Having regard to the reasons for Ms 9’s non-

attendance, as set out in her statement, the panel determined to allow Ms 9 to give 

evidence via telephone and accept Ms 9’s witness statement into evidence. 



 

  Page 23 of 120 

Submissions and decision on the NMC closing its case: 

 

Following the evidence of the NMC witnesses, Mr Brown told the panel that he wished 

to close his case but with the caveat that he be permitted to consider whether or not to 

recall Mr 1 following the submission of a final expert witness report submitted by Mr 11. 

Mr Brown told the panel that the RCN complied with the panel’s written direction, made 

at the last hearing, in so far as it served on the NMC a provisional supplementary report 

written by Mr 11 on 23 January 2017. He told the panel that, in that report, Mr 11 

requested further documentation in order to form a final conclusion on the matter. Mr 

Brown said that in the circumstances he is unaware of what Mr 11’s final position will 

be, and the reasons for that final position, and therefore he would like to assess whether 

or not he wishes to recall Mr  1 in the light of what Mr 11’s final evidence is. He 

submitted that it is in the interests of justice and in the public interest to allow the NMC 

to be able to deal with any new information produced by Mr 11 in evidence. 

 

Ms Staunton reminded the panel that it is the NMC’s duty to prove its case. She 

submitted that it would not be fair to allow the NMC the opportunity to recall a witness 

dependant on how Mr 11’s evidence pans out. She submitted that, in the normal course 

of things, the NMC would produce all its evidence, close its case, and then the 

registrant would produce their evidence. Ms Staunton emphasised that the RCN had 

complied with the panel’s directions at the last hearing and it would not have been 

proper for Mr 11 to have produced a final report without seeing the additional 

information he wished to see. She told the panel that Mr 11’s final report would be 

disclosed to the NMC at the earliest available opportunity. She said that when the 

further information was obtained by the NMC for Mr 11, Mr 11 was on holiday and has 

been unavailable to review the information until today. 

 

The panel heard the advice of the legal assessor, who advised the panel that Mr 1 could 

be recalled by way of rebuttal evidence should that be appropriate. 

 

The panel noted the direction it made on 24 November 2016 that Mr 11 provide a 

supplementary report not less than 28 days before this resuming hearing. The purpose 

of this direction was to ensure that the remainder of this hearing progressed 



 

  Page 24 of 120 

expeditiously. Mr 11 has produced a supplementary report dated 23 January 2017.  The 

panel noted that Mr 11 was not present in person or remotely for the entirety of Mr 1’s 

evidence. Notwithstanding this, the transcripts of all the evidence were sent to the 

parties on 15 December 2016 so Mr 11 has had more than a month to consider this 

evidence. The panel expects Mr 11 to give evidence based on the supplementary report 

he has provided in accordance with the direction. If Ms Staunton wishes Mr 11 to 

produce another report based on further information then Ms Staunton should make a 

formal application before the closure of the NMC’s case. 

 

Application and decision under Rule 31 (4) 

 

Ms Staunton made an application to admit Mr 11’s evidence, consisting of the three 

reports written by Mr 11 and the medical notes he relied upon to create these reports, 

which were obtained from the Health Board by the NMC following a disclosure request. 

She said that these consist of the GP notes and the hospital notes, including the 

continuation notes, from August 2013 until after Patient A’s amputation. She told the 

panel that the first report was submitted by Mr 11 and became the panel’s exhibit 4. She 

told the panel that the second report, containing Mr 11’s provisional view, was submitted 

to the NMC within the 28 days directed by the panel. She said that this third report is the 

final report. She submitted that the evidence is fair and relevant. She submitted that the 

evidence is relevant to the panel’s consideration of this case. She further submitted that 

admitting the evidence is fair because the NMC will have the ability to recall Mr 1 if it 

wishes to do so. Ms Staunton submitted that the final report would have been produced 

sooner had the NMC complied with the disclosure request made for the medical notes 

when such a request was originally made. 

 

Mr Brown did not object to this. He submitted that he reserved the right to recall Mr 1 by 

way of rebuttal evidence on the conclusion of Mr 11’s evidence should he wish to do so. 

He told the panel that Mr 1’s availability has been canvassed in case he should need to 

be recalled. Mr Brown told the panel that Mr 11’s report contains speculative comments, 

such as regarding fitness to practise, which is a matter for the panel, and asks the panel 

to put such remarks out of its mind. Mr Brown submitted that the NMC has not breached 

its obligations for disclosure in this case. Mr Brown told the panel that the documents 
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were obtained and disclosed immediately, shortly before the commencement of this 

hearing. 

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel noted that the NMC forwarded the information when it had received it from 

the Health Board and as such there has been no breach of duty by the NMC. The panel 

noted that no previous mention was made of obtaining documentation post-dating the 

period set out in these charges. The panel considers that there has been a disregard of 

its directions set out when this hearing adjourned on 24 November 2016. However, the 

panel determined that it would admit Mr 11’s evidence. The panel determined that Mr 

11’s evidence is relevant, albeit the panel will place what weight it considers appropriate 

on any comments made by Mr 11 that are outside of his range of expertise. The panel 

determined that it would be fair to admit this evidence, as the NMC are entitled to recall 

rebuttal evidence should it deem it necessary. 

 

Applications on no case to answer, made under Rule 24(7) and (8): 

 
Following the closure of the NMC’s case, Ms Collins and Ms Staunton made an 

application under Rule 24 (7) and (8) of the Rules. 

 

This rule states: 

 

24 (7) Except where all the facts have been admitted and found proved under 

paragraph (5), at the close of the Council’s case, and – 

 

(i) either upon the application of the registrant … 

 

the Committee may hear submissions from the parties as to whether sufficient 

evidence has been presented to find the facts proved and shall make a 

determination as to whether the registrant has a case to answer. 

 

(8) Where an allegation is of a kind referred to in article 22(1)(a) of the Order, the 

Committee may decide,— 
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(i) either upon the application of the registrant… 

to hear submissions from the parties as to whether sufficient evidence has been 

presented to support a finding of impairment, and shall make a determination as 

to whether the registrant has a case to answer as to her alleged impairment. 

Registrant C 

 

Ms Collins made an application that Registrant C has no case to answer in respect of 

charges 1.1, 1.2, 2.1 and 3.  

 

In relation to charge 1.1, Ms Collins submitted that there is no evidence that Patient A 

had an allergy to inadine. She reminded the panel that Patient A, on one occasion, had 

stated that he had an inadine allergy whilst in hospital but this is the only evidence for 

Patient A having an allergy. She reminded the panel of the evidence of Ms 6 that a 

patient can have an intolerance to inadine without having an allergy.  

 

Ms Collins submitted that there is insufficient evidence to suggest that Registrant C did 

not make any enquiry of Patient A regarding his allergies. Ms Collins told the panel that 

Registrant C did ask Patient A if he had any allergies. She reminded the panel that 

when there is a dispute on facts, the NMC had to prove its case and it had not produced 

evidence to allow the panel to be satisfied that Registrant C did not make these 

enquiries. 

 

In respect of charge 1.2, Ms Collins submitted that there is no evidence to suggest that 

the transfer letter was ever in Patient A’s home. She submitted that, at its highest, the 

NMC’s evidence in relation to this comes from Ms 3 who says that she thinks that Mr 7 

may have seen the letter. She submitted that the first part of this charge must fall 

because Registrant C cannot have been expected to check a transfer letter that was not 

there. She submitted that the second part of this charge also falls because the 

witnesses appeared to accept that if a district nurse had asked a patient about any 

allergies and the patient did not indicate any allergies she could rely on that answer. 
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Ms Collins submitted that there is insufficient evidence to say that it was inadequate 

care to have placed an inadine dressing on Patient A’s wound. In the circumstance 

where Registrant C had ascertained that Patient A had no allergies, an inadine dressing 

was an appropriate dressing to use on such a wound, as is supported by the evidence 

of the tissue viability nurse, Ms 6. 

 

In relation to charge 2.1, Ms Collins submitted that when Registrant C assessed Patient 

A on 03 July 2013 she used the dressing that had been identified by the treating 

physician and was acknowledged by the witnesses to have been the correct dressing to 

have applied to this type of wound. Ms Collins submitted that this accords with the care 

plan given to Patient A on discharge, although Registrant C had no knowledge of this 

when she made her own assessment. In these circumstances, there is no evidence to 

suggest that the dressing caused Patient A any harm or amounted to inadequate care.  

 

In relation to charge 3, Ms Collins submitted that this charge relies on: 

(a) That Patient A may have avoided having to have one or both of his legs 

amputated; and 

(b) That the actions or omissions of the Registrant as set out in charges 1 and 2 had 

a causative effect on the loss of that chance. 

 

Ms Collins submitted that, whilst the panel has evidence from Mr 1 that Patient A’s 

amputation was not inevitable, there is no evidence that the care provided by Registrant 

C impacted on the loss of the chance of saving Patient A’s legs. Ms Collins reminded 

the panel that Registrant C had no involvement with Patient A after 03 July 2013. She 

reminded the panel that Ms 2 was the only person who saw the wound at the relevant 

time and saw no evidence of any redness or deterioration. Ms Collins submitted that we 

cannot know the cause or the timing of deterioration in this case and reminded the 

panel that Ms 6 had said this was the type of wound that can deteriorate quickly.  

 

Ms Collins submitted that there is no evidence to confirm when Patient A began 

suffering with contractures. She submitted that Patient A was mobile on 03 July 2013 

and Ms 2 stated that there were no commode or incontinence aids in Patient A’s living 
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room and said that no concerns were reported from the carers regarding Patient A’s 

mobility.  

 

Ms Collins submitted that Registrant C’s failure to complete a wound assessment chart 

did not in itself cause Patient A’s legs to be lost or his developing contractures. The 

most that can be said of it is that it made it more difficult for nurses coming to see 

Patient A to make an assessment of deterioration. However, Ms Collins reminded the 

panel that it has heard evidence to the effect that the district nurses caring for Patient A 

were experienced community nurses and would have been able to make their own 

assessment of Patient A.  

 

Ms Collins submitted that the panel does not know why Ms Jones or Mr 7 did not refer 

Patient A to a GP or a tissue viability nurse themselves. She submitted that there is no 

evidence to suggest that it was the absence of a wound assessment chart that 

prevented them from making an appropriate assessment of Patient A’s wound 

themselves. 

 

Mr Brown reminded the panel that it is not determining facts but is asking itself whether 

it could conclude that the charges could be proved on the balance of probability.  

 

Mr Brown submitted that the panel can conclude that there is evidence of Patient A’s 

allergy to inadine and referred the panel to the relevant section of Patient A’s notes 

before his discharge from hospital and the hospital transfer letter. He reminded the 

panel that Registrant C herself has noted in Patient A’s notes that Patient A 

experienced a burning sensation after applying inadine. He submitted that this is 

sufficient evidence for the panel to determine the existence of an allergy. 

 

Mr Brown submitted that, whilst Ms 9 stated that if a patient has capacity, their answer 

to the question of whether they have any allergies can be relied upon, there is no 

evidence before this panel that Registrant C actually did ask the patient if he had any 

allergies, or what he had been in hospital for. He said that it is not recorded on the 

patient notes that Registrant C asked Patient A about his allergies and Registrant C had 

a duty to document this. He submitted that the panel can put weight on the fact that it 



 

  Page 29 of 120 

has not been documented at this stage. He reminded the panel of Ms 9’s evidence 

regarding the steps a district nurse should take when assessing a patient and reminded 

the panel that Ms 10 said that not having the benefit of a transfer letter was common. 

For these reasons, he submitted, there is a case to answer in respect of 1.1 and 1.2. 

 

In respect of charge 2.1, Mr Brown submitted that Registrant C did not use “any means” 

to find out whether Patient A had an allergy to inadine. In addition, he submitted, 

Registrant C identified a burning sensation upon applying inadine and this should have 

alerted Registrant C to a need to make further enquiries in order to ascertain the cause 

of this and what the correct dressing would be. 

 

In relation to charge 3, Mr Brown referred the panel to Mr 1’s evidence in relation to the 

need for escalation on 01 and 03 July 2013. He reminded the panel of Mr 1’s evidence 

that he would have expected no significant change in size in the wound following 

Patient A’s initial discharge from hospital until his readmission unless the wound was 

deteriorating. Mr Brown submitted that in the absence of a wound assessment chart, 

this could not be monitored. Mr Brown referred the panel to the wording of the charge 

and submitted that ‘contributed to the loss of a chance’ does not mean ‘caused’. He 

submitted that the NMC does not have to prove that the actions or inactions of 

Registrant C alone caused the loss of Patient A’s legs, it has to prove that her actions or 

inactions in some way contributed to the loss. 

 

Mr Brown submitted that Registrant C failed to complete assessment documentation 

during her visits to Patient A. He said that whilst he accepts that Ms 10’s evidence was 

that documentation would not necessarily be completed in one visit, she said that 

documentation could be completed over a course of visits, documenting start and finish 

dates, and Registrant C made no attempt to do this. Mr Brown submitted that, whilst he 

did not take issue with the fact that other nurses could also have completed this 

documentation, that does not diminish Registrant C’s responsibility to complete it.  Mr 

Brown submitted that the absence of proper assessment records being made regarding 

the wound, those visiting the patient on subsequent dates would not know if that wound 

had deteriorated. By not completing the documentation, Mr Brown submitted, Registrant 

C contributed to the loss of the chance of saving Patient A’s legs. 
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Ms Jones 

 

Mr Brown reminded the panel that Ms Jones faces charges that are similar to Registrant 

C. He submitted that there is a case to answer in respect of these charges and 

reminded the panel that Ms Jones saw Patient A on more occasions than Registrant C. 

 

Registrant D and Registrant E 

 

Ms Staunton reminded the panel what it should consider when considering whether 

there is a case to answer. She invited the panel to consider whether there was a case to 

answer in respect of misconduct and impairment as well. She referred the panel to the 

case of Nandi v. General Medical Council [2004] EWHC 2317 (Admin) when 

considering misconduct. 

 

Ms Staunton submitted that there was no case for Registrant D to answer in respect of 

any of the charges. 

 

In relation to charge 1, Ms Staunton submitted that this charge is extremely broad and 

the NMC has not demonstrated what constitutes “adequate care”. She submitted that 

“adequate care” can only be read in terms of Registrant D’s job description. She 

submitted that it was not Registrant D’s role to deliver patient care but, as a Band 7, to 

lead and support the team, ensure that the team’s training needs were met, obtain 

feedback and audit the staff, as was the evidence of Ms 9. Ms Staunton submitted that 

there is no evidence that Registrant D did not do this and it is for the NMC to prove what 

more Registrant D could have done given that she was entitled to delegate 

responsibility to the Band 5 nurses for caring for the patients. Ms Staunton submitted 

that this charge cannot be found proved and, in the alternative, this charge cannot 

amount to misconduct. 

 

In relation to charge 2, Ms Staunton submitted that there is no evidence to suggest that 

daily call outs were required, nor that this was communicated to Registrant D. She 

submitted that there is no evidence that the transfer letter was submitted to the district 

nursing team and indeed it was the evidence of Ms 5 and Ms 9 that it is not uncommon 
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for transfer letters not to make it to the team. Ms Staunton submitted that there was no 

duty on the district nursing team to follow these letters up. 

 

In relation to charge 3, Ms Staunton submitted that there has been no evidence 

presented by the NMC to suggest that Registrant D should have visited or assessed 

Patient A during this period. She referred the panel to the different job descriptions for 

Band 5 and Band 7 nurses. She submitted that there is no time frame in which a Band 7 

is expected to see a patient. She reminded the panel that Ms 9’s evidence was that she 

could expect Band 7 nurses to see patients within a month but this was sometimes not 

possible due to time constraints. In these circumstances, Ms Staunton submitted that 

this charge could not amount to misconduct. 

 

In relation to charge 4, Ms Staunton referred the panel to the NMC Standards of 

Proficiency for nurse and midwife prescribers in place in 2013 which states that a nurse 

prescriber can prescribe without seeing the patient. She reminded the panel that, as Ms 

5 and Ms 9 state, the District Nursing Team were extremely busy and reminded the 

panel that Ms 6’s evidence was that the dressings prescribed were appropriate for 

Patient A’s type of wound. Ms Staunton submitted that, at worst, prescribing without 

seeing the patient is not best practice and this cannot amount to misconduct.  

 

In relation to charge 5, Ms Staunton referred the panel to Ms 6’s evidence as a tissue 

viability nurse. She submitted that the formulary list was different for primary and 

secondary care nationwide, that dressing exception forms were not used in 2013 and 

that the dressings prescribed were safe. She submitted that there is no evidence to 

suggest that discussions about an appropriate dressing did not occur. Ms Staunton 

submitted that this charge cannot amount to misconduct. 

 

In relation to charge 6, Ms Staunton submitted that, if the other five charges fall, so must 

this.  

 

Ms Staunton submitted that there is no case for Registrant E to answer in respect of any 

of the charges against her. 
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In respect of charge 1, Ms Staunton submitted that this charge is extremely broad and 

the NMC has not demonstrated what constitutes “adequate care”. She submitted that 

“adequate care” can only be read in terms of Registrant E’s job description.  She 

submitted that it was not Registrant E’s role to deliver patient care but, as a Band 7, to 

lead and support the team, ensure that the team’s training needs were met, obtain 

feedback and audit the staff, as was the evidence of Ms 9. Ms Staunton submitted that 

there is no evidence that Registrant E did not do this and it is for the NMC to prove what 

more Registrant E could have done given that she was entitled to delegate 

responsibility to the Band 5 nurses for caring for the patients.  

 

Ms Staunton further submitted that there is insufficient evidence to support that Patient 

A was escalated to Registrant E before 26 July 2013. Ms Staunton referred the panel to 

the evidence of Ms 2, who considered, until she saw the maggot in the wound on 24 

July 2013, that the wound was improving. Further, she told the panel that Ms 2 was 

unsure whether or not Registrant E was told about the concerns surrounding Patient A. 

Ms Staunton submitted that by the time Registrant E became aware of the concerns 

around Patient A, he had been referred to the GP prior to 22 July 2013, which is 

confirmed by the note recording that Patient A had received a prescribed drug on that 

date. Ms Staunton submitted that it is the case that if a referral had been made to the 

GP then Registrant E was unable to do more. Ms Staunton submitted that this charge 

cannot be found proved and, in the alternative, this charge cannot amount to 

misconduct. 

 

Ms Staunton submitted that there has already been no case to answer found in respect 

of charge 2 and therefore the panel should not consider what Registrant E did or did not 

do on 26 July 2013 in relation to charge 1. 

 

In relation to charge 3, Ms Staunton submitted that there is no evidence that any 

dressings were prescribed by Registrant E. 

 

In relation to charge 4, Ms Staunton submitted that without the other charges, this 

charge cannot stand. 
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In relation to charge 5, Ms Staunton submitted that it is the case that, factually, 

Registrant E did not check the date of Registrant C’s notes. She told the panel that 

Registrant E was only asked to review, from a clinical point of view, the documentation 

of Mr 7. She submitted that there was no positive duty on her to check the date of the 

notes recorded by the Band 5 nurses. Therefore, she submitted, that this charge cannot 

amount to misconduct. 

 

In respect of the charges, as a whole, in relation to Registrant D and Registrant E, Mr 

Brown submitted that they are serious failings and the consequences of those failings 

were serious. Therefore, he submitted, there is a case to answer on whether these 

charges amount to misconduct. However, he submitted that the panel should not get 

into the detail of whether charges amount to misconduct at this stage. 

 

In respect of the charges against Registrant D, Mr Brown submitted that there had been 

no issue raised at the outset of this hearing about the way that charge 1 is drafted and 

therefore he is unsure what Ms Staunton meant. Mr Brown reminded the panel that 

there were maggots in Patient A’s wound. Whilst there is no direct evidence to confirm 

that the maggots were seen in the wound on 24 July 2013, he submitted that the panel 

can safely infer that the maggots came from the wound in light of Mr 1’s evidence that 

maggots were seen inside the wound on Patient A’s readmission to hospital. Mr Brown 

submitted that, as Patient A’s continuation notes are not comprehensive, there is no 

evidence to show that Patient A’s wound was improving until 24 July 2013, as Ms 

Staunton submits.  

 

Mr Brown submitted that the panel should consider what duty was upon Registrant D in 

providing adequate care for Patient A and did she fail in this duty. Mr Brown reminded 

the panel that Registrant D was responsible for Patient A’s discharge into the 

community and she determined that she would visit him. He submitted that Registrant D 

did have a duty to ensure that adequate care was provided by the Band 5 nurses. 

Whilst Band 5 nurses have their own duty to provide patient care and whilst Band 7 

nurses are entitled to rely on feedback given by Band 5 nurses regarding patients, a 

Band 7 nurse’s role is not to wait for Band 5 nurses to come to them with concerns but 

to be proactive. He submitted that Ms 9’s evidence was to ask questions of Band 5 
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nurses in order to provide them with the information Band 7 nurses need about their 

patients.  

 

Mr Brown reminded the panel that Ms 9 stated that Band 7 nurses were also 

responsible for visiting patients and auditing the work of Band 5 nurses. He reminded 

the panel that Ms 9’s evidence was that it would be expected for a patient to be seen 

within a month to be assessed by a Band 7, during which time the Band 7 would see the 

patient notes and relevant documentation kept in the patient’s home. Mr Brown 

reminded the panel of Ms 9’s answer when she was asked how a Band 7 nurse would 

respond if a Band 5 nurse told her that a wound was ‘something or nothing’. He 

submitted that Ms 9 stated that she would have expected a Band 7 nurse to ask further 

questions and to prioritise visiting a patient if there were concerns about them but 

Registrant D did not visit the patient at any point. For these reasons, Mr Brown 

submitted that there is a case to answer in respect of this charge. 

 

In respect of charges 2 and 3, Mr Brown submitted that it was stated on Patient A’s 

transfer letter that daily visits were to be carried out and that Registrant D had planned 

to visit the patient. As stated by Ms 9 in evidence, frequency of visits to a patient was for 

Band 7 nurses to determine. He referred the panel to his submissions on charge 1 

regarding Ms 9’s evidence in respect of a Band 7 nurse visiting patients. 

 

In regards to charge 4, Mr Brown submitted that there is no dispute that Registrant D 

did prescribe dressings for Patient A. He submitted that NMC guidance does allow a 

nurse prescriber to prescribe without seeing a patient but discourages this and 

emphasises that nurses remain accountable for any prescriptions they write. He 

submitted that prescribing without seeing the patient should not be common in the 

district nursing team. He referred the panel to the evidence of Ms 5 in respect of this 

who stated that she understood from the district nursing team that patients would be 

seen before a prescription was written. Further, he referred the panel to the evidence of 

Ms 9 who said that Band 7 nurses should not prescribe without seeing the patient and 

that she would not do this herself.  
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Mr Brown told the panel that, in light of Ms 6’s evidence, he will not argue that charge 5 

does amount to misconduct, although he submitted that this charge is made out on a 

factual basis. 

 

In respect of charge 6, Mr Brown re-iterated his submissions regarding the word 

‘contribution’ in the charge. He referred the panel to the evidence of Mr 1 in respect of 

whether Patient A’s legs could have been saved. 

 

In respect of the charges against Registrant E, Mr Brown submitted that, as there is no 

evidence in relation to the allocation of work between the Band 7 nurses, Registrant E 

was equally responsible for ensuring Patient A received adequate care along with 

Registrant D. He submitted that his submissions in regards to Registrant D apply 

equally to Registrant E and referred the panel to the evidence of Ms 9 in respect of the 

expectations of a Band 7 nurse with regard to patient care. He further submitted that 

there is some evidence, from Ms 2, that the maggot found in Patient A’s wound was 

escalated to Registrant E and reminded the panel of her evidence of the conversation 

regarding the maggot in the nurses’ office where Registrant E was present. 

 

Mr Brown submitted regarding charge 1 that it is a large assumption to make that 

Patient A was referred to the GP prior to 22 July 2013 on the basis of the prescriptive 

drug he received on that date. He reminded the panel that nurse prescribers were able 

to prescribe as well as GPs.  

 

In relation to charge 3, Mr Brown accepted the submissions of Ms Staunton in relation 

to this and agreed that there is no case to answer on this charge. 

 

In relation to charge 4, Mr Brown referred the panel to his previous submissions on the 

word ‘contribution’. 

 

In respect of charge 5, Ms Brown submitted that it is not the job of Registrant E to check 

all the notes that Band 5 nurses write. However, the circumstances that gave rise to the 

notes being written on 01 August 2013, are the same that has led to charges 4 and 5 

against Registrant C. He reminded the panel that Registrant C has stated in her 
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investigatory interview that Registrant E informed her that there was an issue with her 

notes and asked her to start ‘filling in the gaps’. He told the panel that there is evidence 

that Registrant C felt uncomfortable with what Registrant E had asked her to do in 

completing documentation retrospectively. Mr Brown submitted that these unusual 

circumstances impose a duty on Registrant E to check the notes that had been 

completed where such a duty would not otherwise exist. 

 

The panel’s decision on Rule 24 (7) and (8) applications: 

 

The panel gave careful consideration to the evidence it had heard and scrutinised the 

documentary evidence submitted. It accepted the advice of the legal assessor who 

referred it to Rule 24 (7) and (8) of the Rules and to the cases of R v Galbraith [1981] 2 

All ER 1060 and Doughty v General Dental Council [1988] AC 164. The legal assessor 

advised the panel to take into account the factors set out in the case of Cohen v GMC 

(2008) EWHC 581 (Admin) and Council for Healthcare Regulatory Excellence v (1) 

Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin) in considering 

whether there is a case for the registrants to answer in respect of impairment. 

 

Registrant C 

 
The panel first considered charge 1.1.  

 

[1. On 1 July 2013 did not provide adequate care to Patient A, in that you 

1.1. Did not check the transfer letter to establish and / or use other means to find 

out 

1.1.1. the correct dressings to be applied to the leg 

1.1.2. any allergies Patient A may have] 

   

The panel noted that there is no evidence to suggest that the transfer letter was at 

Patient A’s home. However, the panel had regard to evidence of Ms 9 who outlined the 

steps that a district nurse would take to identify the correct dressings and any allergies 

in the absence of a transfer letter. The panel noted that there was no evidence that 

Registrant C documented any steps she took to ascertain the correct dressings to be 
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applied or any allergies. In the absence of this documentation, the panel was of the view 

that there is a case for Registrant C to answer in respect of this charge. 

 
The panel next considered charge 1.2. 

 

[1.2 Applied inadine, to which Patient A was allergic, to Patient A’s leg] 

 

In considering this charge, the panel noted the transfer letter dated 26 June 2013 which 

states that Patient A was allergic to inadine. The panel also had regard to the entry 

written by Registrant C on 03 July 2013 which recorded that there was a burning 

sensation following her application of inadine, which could be evidence of an allergy. In 

light of this, and the panel’s decision that there is a case to answer in respect of charge 

1.1, in that there is no evidence that Registrant C did take any steps to ascertain Patient 

A’s allergies, the panel was of the view that there is sufficient evidence which could 

result in it finding charge 1.2 proved. 

 

The panel next considered charge 2.1. 

 

[2. On 3 July 2013 did not provide adequate care to Patient A, in that you 

2.1. Did not check the transfer letter to establish and / or use other means to find out 

2.1.1. the correct dressings to be applied to the leg 

2.1.2. any allergies Patient A may have] 

 

The panel considered this charge and determined that its decision in respect of charge 

1.1 applies equally to this charge as there is no evidence that Registrant C documented 

any steps she took to establish the correct dressings or any allergies Patient A may 

have on this date. The panel noted that Registrant C recorded a burning sensation on 

this date as a result of the inadine, which may suggest an allergy. The panel therefore 

concluded that that there is a case to answer in respect of this charge. 

 

The panel next considered charge 3. 

 

[3. By your conduct in charge 1 and/or 2 above, contributed to the loss of a chance that 

Patient A’s leg / legs would not have had to be amputated] 
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The panel had careful regard to the evidence of Mr 1 who explained the basis of his 

opinion that, had the patient received adequate care, there was a chance he would not 

have lost his legs. The panel further noted Mr 1’s evidence that the patient notes were 

not comprehensive.   

 

The panel considered the evidence of Ms 9 that the first nurse visiting a patient would 

be expected to begin assessment and care planning documentation and to record if she 

was unable to complete it. Whilst Ms Jones was the first nurse visiting the patient and 

failed to do this, neither did Registrant C put any assessments including a wound 

assessment, risk assessment, wound chart or care plan in place and did not document 

why she did not do this. The panel noted that in the absence of such documentation, 

and specifically of a wound assessment chart, there was no baseline against which to 

accurately measure improvement or deterioration of the wound, his other leg and his 

condition in general. 

 

In those circumstances, the panel considered that there was sufficient evidence before 

it at this stage on the basis of which it could conclude that Registrant C’s omissions may 

have contributed to the loss of a chance that Patient A’s leg/legs would not have had to 

be amputated and there is a case to answer at this stage. 

 

Registrant D 

 

The panel first considered the roles and responsibilities of a Band 7 nurse. It took into 

account the job description for a Band 7 nurse, which has been accepted by Ms 

Staunton as accurate, which states: 

 

‘The post holder will have operational responsibility for the caseload, provide clinical 

leadership and management, co-ordinating activity for the nursing team. 

The post holder will ensure that all nursing care delivered by the team is to the highest 

standard… 

Provide leadership and guidance to the team and district nurse caseload holders  
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Undertake risk assessments as indicated in health board policies and act on any 

findings in a timely manner… 

Meet identified patient needs and priorities and to plan team activities accordingly… 

Representing as appropriate the team’s nursing viewpoint and escalating team 

concerns to the line manager… 

Is responsible for the delivery of high quality nursing care within the clinical area’ 

 

The panel also took into account Ms 9’s evidence on the role of a Band 7 nurse in 

ensuring patient care.  

 

The panel took account of the fact that Registrant D and Registrant E, as Band 7 

nurses, shared responsibility for the district nursing team and had joint responsibility for 

the caseload of the team rather than dividing it between them. 

 

The panel noted that Patient A was being cared for by the district nursing team 

immediately before his admission to hospital on 26 April 2013. The panel noted that a 

form entitled a ‘one off card’, intended to cover not more than 4 visits to a patient, 

without an assessment was commenced on 12 March 2013. It was used a total of 11 

times to document the care delivered to Patient A by the district nursing team until his 

admission to hospital on 26 April 2013. During that period both Registrant D and 

Registrant E were involved in the care of Patient A. The panel inferred that both 

Registrant D and Registrant E, having responsibility for the team, would have been 

familiar with his history and condition, and the reasons for his admission to hospital, for 

what proved to be a two month stay as an in-patient. 

 

The panel considered charge 1. 

 

[1. Did not ensure adequate care was provided to Patient A by the District Nursing 

Team.] 

 

The panel noted the job description referred to above, which sets out Registrant D’s 

responsibility as a Band 7 nurse in respect of patient care. 
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The panel noted that Patient A was being cared for by the district nursing team before 

his admission to hospital on 26 April 2013 and that Registrant D had had previous 

involvement with him on 12 March 2013. The panel further noted that Registrant D was 

made aware of Patient A’s initial discharge from hospital by way of a telephone call from 

the ward nurse who dealt with his discharge. The panel was therefore of the view that 

the district nursing team were aware of Patient A and the issues surrounding his 

treatment. However, the district nurses who visited Patient A upon his discharge did not 

put into place the relevant  assessments of Patient A’s care needs, in particular in order 

to enable proper assessment and treatment of Patient A’s wound.  

 

The adequacy of the care provided by the team could not be considered without regard 

to the knowledge that the team had of Patient A’s history and that he had been 

discharged home after two months as an in-patient and following a surgical procedure 

which required  continuing and regular nursing care. The panel noted Mr 1’s evidence 

as well as the evidence relating to the care delivered by the district nursing team 

outlined in the patient notes. Having regard to the outcome for this patient, the panel 

determined that there is a case to answer in respect of the adequacy of the care 

provided by the district nursing team. The panel therefore found that there is a case to 

answer in respect of this charge. 

 

The panel next considered charge 2: 

 

[2. Did not ensure daily call outs were carried out.] 

 

The panel considered the hospital nursing transfer letter dated 26 June 2013, which 

states that the district nurse has arranged for daily visits to Patient A. The panel also 

had regard to the hospital notes for Patient A where the same nurse recorded her 

telephone conversation at 14:00 on 26 June 2013 that “district nurse arranged for daily 

call outs”. The panel also noted the GP’s discharge letter dated 26 June 2013 which 

states that potassium permanganate soaks should be given daily, which the hospital 

notes confirm that Patient A was given in hospital. The panel noted that in her 

investigatory interview of 31 October 2013, Registrant D gave her account of a 

conversation with a nurse on the ward who discharged Patient A and stated that visits 



 

  Page 41 of 120 

every other day were discussed. Her account does not accord with the hospital nurse’s 

contemporaneous records. 

 

In his own home, Patient A did not have the constant availability of nursing care that he 

would have had as an in-patient and therefore there would have been a reasonable 

expectation for daily visits in the initial period following his discharge. In the event, 

Patient A was discharged from hospital on a Friday; there were no visits over the 

weekend but only on subsequent Mondays, Wednesdays and Fridays. However, this is 

at odds with the letters and requirements as stated above. The panel was therefore of 

the view that this charge could be proved and there is a case to answer in respect of it. 

 

The panel next considered charge 3: 

 

[3. Did not visit and/or assess Patient A.] 

 

The panel noted Ms 9’s evidence in respect of the expectations of a Band 7 nurse in 

visiting patients. The panel also noted the answer of Registrant D to a question about 

auditing the care delivered by her team on 31 October 2013 where she states that she 

will ‘try and review the patient. Long term patients, over four weeks I review monthly.’  

 

The panel also noted that the Band 5 district nurses appeared to have an expectation 

that Band 7 nurses should visit patients. The panel notes the answer of Mr 7 in his 

investigatory interview to the question of whether Registrant E should have visited 

Patient A. His answer is ‘yes, he should have been assessed as part of protocol.’  The 

panel noted Registrant C’s answer to the question of whether a Band 7 would normally 

review a patient in her investigatory interview on 20 September 2013. Further, it noted 

Ms Jones’ answer when she was asked if a Band 7 nurse visited Patient A during her 

investigatory interview of 25 September 2013, which was ‘should have but they don’t 

always go.’ The panel also noted that Registrant E and Registrant D appear to have 

visited Patient A prior to his admission to hospital in April 2013.  
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The panel further noted that there is no evidence that Registrant D did visit Patient A in 

the relevant time period and Registrant D accepts that she did not. Therefore this is 

factually capable of being found proved. 

 

The panel therefore determined that there is a case to answer in respect of this charge.  

 

The panel next considered charge 4: 

 

[4. Prescribed dressings without adequately reviewing Patient A.] 

 

The panel noted that Ms Staunton accepts in her submissions that Registrant D did not 

review Patient A and that she did prescribe a dressing for him. The panel also noted the 

evidence of Ms Jones as to her investigatory interviews on 25 November and 05 

December 2013 in which she described a system put in place by Registrant D for Band 

7 nurses to complete prescriptions without seeing a patient but on the written request of 

a Band 5 nurse. The panel noted the evidence of Ms 9 who stated that Band 7 nurses 

should not prescribe without seeing a patient and stated that this was not common 

practice in the district nursing team at the time. Ms 9 did state that Band 7 nurses could 

rely on feedback regarding patients from Band 5 nurses. However Ms 9 stated that the 

phrase ‘something or nothing’, which was reported to Registrant D by Ms Jones to 

describe Patient A’s wound, was not what she would consider sufficient information in 

order to allow a Band 7 to make an assessment in order to decide which dressing to 

prescribe. The panel therefore determined that there is sufficient evidence to allow it to 

determine that there is a case to answer in respect of this charge.  

 

The panel next considered charge 5: 

 

[5. Did not ensure that the dressings prescribed were on ABMU’s Formulary list.] 

 

The panel noted that there is evidence that Registrant D prescribed such dressings but 

was satisfied that this would not amount to misconduct given the ambiguity over the use 

of the formulary list. The panel accepted the submissions of Ms Staunton in respect of 

this charge. 
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The panel next considered charge 6: 

 

[6. By your conduct in any / all of the charges above, contributed to the loss of a chance 

that Patient A’s leg / legs would not have had to be amputated.] 

 

The panel bore in mind the view it had taken in respect of charge 1 and the explanation 

by Mr 1 in his evidence of the basis on which there was a chance that Patient A’s 

leg/legs would not have had to have been amputated. In the light of this evidence, the 

panel determined that this charge is capable of being proved. 

 

The panel noted Ms Staunton’s submissions that these charges would not amount to 

misconduct if proved. The panel rejected this submission and considered, at this stage, 

that if these allegations were proved they would be sufficiently serious to amount to 

misconduct. Further, the panel considered that the allegations were sufficiently serious 

that it could make a finding of impairment on the ground of public interest. 

 

Registrant E 

 

The panel first considered the roles and responsibilities of a Band 7 nurse. It took into 

account the job description for a Band 7 nurse, which has been accepted by Ms 

Staunton as accurate, which states: 

 

‘The post holder will have operational responsibility for the caseload, provide clinical 

leadership and management, co-ordinating activity for the nursing team. 

The post holder will ensure that all nursing care delivered by the team is to the highest 

standard… 

Provide leadership and guidance to the team and district nurse caseload holders 

Undertake risk assessments as indicated in health board policies and act on any 

findings in a timely manner… 

Meet identified patient needs and priorities and to plan team activities accordingly… 

Representing as appropriate the team’s nursing viewpoint and escalating team 

concerns to the line manager… 

Is responsible for the delivery of high quality nursing care within the clinical area’ 
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The panel also took into account Ms 9’s evidence on the role of a Band 7 nurse in 

ensuring patient care.  

 

The panel took account of the fact that Registrant D and Registrant E, as Band 7 

nurses, shared responsibility for the district nursing team and had joint responsibility for 

the caseload of the team rather than dividing it between them.  

 

The panel noted that Patient A was being cared for by the district nursing team 

immediately before his admission to hospital on 26 April 2013. The panel noted that a 

form entitled a ‘one off card’, intended to cover not more than 4 visits to a patient, 

without an assessment was commenced on 12 March 2013. It was used a total of 11 

times to document the care delivered to Patient A by the district nursing team until his 

admission to hospital on 26 April 2013. During that period both Registrant D and 

Registrant E were involved in the care of Patient A. The panel inferred that both 

Registrant D and Registrant E, having responsibility for the team, would have been 

familiar with his history and condition, and the reasons for his admission to hospital, for 

what proved to be a two month stay as an in-patient. The panel noted that Registrant E 

was working elsewhere in late June and early July 2013. She returned to her 

substantive caseload and base on 08 July 2013. 

 

The panel first considered charge 1: 

 

[1. Did not ensure that adequate care was provided to Patient A by the District Nursing 

Team.] 

 

The panel noted the job description referred to above, which sets out Registrant E’s 

responsibility as a Band 7 nurse in respect of patient care. 

 

The panel noted that Patient A was being cared for by the district nursing team before 

his admission to hospital on 26 April 2013 and that Registrant E had had previous 

involvement with him on 12 March 2013. The panel further noted that Registrant E was 

made aware of Patient A’s initial discharge from hospital by way of a telephone call from 

the ward nurse who dealt with his discharge. The panel was therefore of the view that 
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the district nursing team were aware of Patient A and the issues surrounding his 

treatment. However, the district nurses who visited Patient A upon his discharge did not 

put into place the relevant  assessments of Patient A’s care needs, in particular in order 

to enable proper assessment and treatment of Patient A’s wound.  

 

The adequacy of the care provided by the team could not be considered without regard 

to the knowledge that the team had of Patient A’s history and that he had been 

discharged home after two months as an in-patient and following a surgical procedure 

which required  continuing and regular nursing care. The panel noted Mr 1’s evidence 

as well as the evidence relating to the care delivered by the district nursing team 

outlined in the patient notes. Having regard to the outcome for this patient, the panel 

determined that there is a case to answer in respect of the adequacy of the care 

provided by the district nursing team. The panel therefore found that there is a case to 

answer in respect of this charge. 

 

The panel next considered charge 3: 

 

[3. Prescribed dressings without adequately reviewing Patient A.] 

 

The panel accepted Ms Staunton’s submissions in respect of this charge. It determined 

that there is insufficient evidence that Registrant E prescribed any dressings and 

therefore there is no case to answer in respect of this charge.  

 

The panel next considered charge 4: 

 

[4. By your conduct in charges 1 and or 2, contributed to the loss of a chance that 

Patient A’s leg / legs would not have had to be amputated.] 

 

The panel bore in mind the view it had taken in respect of charge 1 and the explanation 

by Mr 1 in his evidence of the basis on which there was a chance that Patient A’s 

leg/legs would not have had to have been amputated. In the light of this evidence, the 

panel determined that this charge is capable of being proved. 
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The panel next considered charge 5: 

 

[5. On or around 1 August 2013 did not check that the records updated by the District 

Team members were accurately dated.] 

 

The panel noted that the records updated by the district nursing team members were 

not accurately dated and did not record that they had been retrospectively completed. 

The panel had evidence that the Protection of Vulnerable Adults (POVA) investigation 

request for the documentation in respect of Patient A came to Registrant E herself. She 

then requested the continuation notes from Mr 7. The panel noted that there is evidence 

that Registrant E asked Mr 7 and Registrant C to complete the records on 01 August 

2013. In her investigatory interview on 05 December 2013, Registrant C stated that 

Registrant E told her ‘there was a problem with the notes’ and asked her to ‘start filling 

in the gaps’ of the documentation.  

 

The panel rejected Ms Staunton’s submissions that there was no positive duty on 

Registrant E to check the date.  

 

The panel was concerned by the evidence that Registrant E requested that Mr 7 and 

Registrant C complete these notes. In such circumstances, Registrant E had a duty, at 

the very least, to check that these notes had been completed accurately and that they 

were not misleading in failing to make clear that they had been completed 

retrospectively. The panel therefore determined that there is a case to answer in respect 

of this charge. 

  

The panel noted Ms Staunton’s submissions that these charges would not amount to 

misconduct if proved. The panel rejected this submission and considered, at this stage, 

that if these allegations were proved they would be sufficiently serious to amount to 

misconduct. Further, the panel considered that the allegations were sufficiently serious 

that it could make a finding of impairment on the ground of public interest. 
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Suggested amendment to charges: 

 

The panel carefully scrutinised all the evidence when considering the no case to answer 

applications, as indicated by its recent determination. With regards to charge 5 faced by 

Registrant E, the panel was concerned about her role in the additional entries made in 

Patient A’s records on or around 01 August 2013 prior to their submission to a POVA 

investigation. The panel was concerned about the lack of equivalence in the charges 

which arise out of the same matter which have respectively been brought against 

Registrant C and Registrant E. 

 

It appeared to the panel that charge 5 faced by Registrant E did not address the full 

gravity of the situation.  

 

The panel was mindful that, in all its decision making, it must keep the overarching 

objective of the NMC as set out in its order at the forefront of its consideration.  

 

The panel requested legal advice on the guidance contained in the decision of Jozi v 

NMC [2015] EWHC 764 (Admin) about amending charges. The legal assessor repeated 

this advice on the records. 

 

In the light of the advice received, the panel was of the view that an amendment to 

charge 5 for Registrant E should be considered so that it better reflects the full gravity of 

the situation. 

 

Such an amendment may read: 

 

On or around 01 August 2013, at the commencement of a POVA investigation regarding 

Patient A, and following a request that you provide Patient A’s records: 

 

5.1 You instructed and/or allowed Registrant C to retrospectively make nursing 

assessment entries into Patient A’s records. 
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5.2 You did not check that the records updated by District Nursing Team members were 

accurately dated. 

 

5.3 By reason of your actions in 5.1 and/or 5.2 above, you allowed patient records to be 

presented to the POVA investigation that were misleading. 

 

Abuse of process argument: 

 

Ms Staunton submitted that any change in charge 5 of the nature the panel has 

proposed amounts to an abuse of process and that the panel does not have jurisdiction 

to amend the charge.  

 

Ms Staunton reminded the panel that this case has been with the NMC since 2013. She 

outlined the decision by the NMC Case Examiners, which was made in June 2015, in 

which the allegation suggested by the panel is not charged. She submitted that the 

NMC has not charged the matter in the past and to revive a previously discarded charge 

now would be an abuse of process. She referred the panel to the Case Examiners’ 

report which stated “We have not charged the registrant’s conduct in relation to 

instructing members of the [district nursing team] to complete the patient notes 

retrospectively as dishonest….They conclude that the evidence of Registrant C when 

taken at its highest may be sufficient for further consideration to be given at a later 

stage to drafting an allegation in this regard.”  

 

Ms Staunton submitted that, despite the NMC making additions to the charges 28 days 

before the start of the substantive hearing, no charge was added regarding instructing 

members of the district nursing team to complete patient notes. She submitted that it 

can be reasonably inferred that the NMC made a decision not to pursue this as an 

allegation following the Case Examiners’ report. She submitted that the panel should 

consider whether the NMC could have brought this charge at an earlier stage and did 

not do so. Ms Staunton submitted that to bring a charge that could have been 

considered in July 2015 and again in September 2015 does amount to an abuse of 

process. Ms Staunton acknowledged that the panel did not and could not have known 
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the decision of the Case Examiners and that the NMC had had previous opportunities to 

bring a charge of the nature proposed. 

 

Ms Staunton referred the panel to the legal principle set out in the case of Henderson v 

Henderson (1843) 3 Hare 100, 67 ER 313, as summarised in the case of R (ex p Coke 

Wallis) v Institute of Chartered Accountants of England and Wales  [2011] UKSC, which 

“does not permit the same parties to open the same subject of litigation in respect of 

matters which might have been brought forward as part of the subject in contest but 

which was not brought forward”.  

 

Ms Staunton submitted that, if the principle set out in the case of Henderson does not 

apply, the principles of cause of action estoppel and issue estoppel do apply.  

 

Mr Brown submitted that, whilst the Case Examiners’ report did not charge Registrant E 

in the manner now suggested, it did say that the NMC may wish to consider charging it. 

He acknowledged that it is correct to say that opportunities were not taken at an earlier 

stage although there has never been a positive decision that this would not be charged. 

He submitted that the panel cannot infer that the NMC took a positive decision not to 

charge this. He recognised that this could have been overlooked by the NMC. 

 

He submitted that the issue of when the charge has been formulated goes to the issue 

of fairness and the panel are not considering the concept of fairness at this stage but 

merely whether the panel has jurisdiction to amend the charge.  

 

Mr Brown submitted that whether Ms Staunton relies on the principles in Henderson v 

Henderson, the principle of cause of action estoppel or the principle of issue estoppel, 

her application must fail. He told the panel that in the case of Coke Wallis, where the 

principle of Henderson v Henderson was relied upon, different proceedings were 

brought on the same facts. He submitted that Henderson v Henderson, cause of action 

estoppel or issue estoppel are not engaged as there has not been a positive 

determination made in relation to Registrant E instructing members of the district 

nursing team to complete patient notes retrospectively. He referred the panel to the 

definition of issue estoppel, which was agreed by all parties: 
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"Issue estoppel arises when a court of competent jurisdiction has determined some 

question of fact or law, either in the course of the same litigation (for example, as a 

preliminary point) or in other litigation which raises the same point between the same 

parties." 

Watt (formerly Carter) v Ahsan [2007] UKHL 51, per Lord Hoffmann at [31]. 

 

Ms Collins submitted that Registrant C took a neutral position on the application. 

 

The panel heard and accepted the advice of the legal assessor, who referred it to Rule 

28 of the Rules and the cases of Jozi v NMC [2015] EWHC 764 (Admin) and Rajeshwar 

v GMC [2005] EWHC 2973. 

 

The panel was of the view that the principles of cause of action estoppel and issue 

estoppel do not apply in this case. It noted that no positive decision had been made in 

respect of charging Registrant E in line with the panel’s proposals. The panel noted that 

the case of Henderson v Henderson relates to matters being raised that had been 

raised and adjudicated on in earlier proceedings. There has been no previous 

adjudication and therefore this case does not apply.  

 

Whilst the panel noted that the NMC did have several opportunities to consider framing 

a charge in relation to this matter, the NMC did not make a positive decision not to do 

so, as evidenced by the Case Examiners’ report stated “They conclude that the 

evidence of Registrant C when taken at its highest may be sufficient for further 

consideration to be given at a later stage to drafting an allegation in this regard.” 

Therefore, far from making a final decision, the Case Examiners expressly left open the 

possibility of a charge to be considered at a later stage. 

 

The panel had at the forefront of its mind the overarching principle of the NMC in 

ensuring protection of the public and upholding public interest. It determined that the 

principles of cause of action estoppel and issue estoppel did not preclude the exercise 

of its powers under Rule 28 so as to disallow an amendment of the charge in 

accordance with the Rule. The panel therefore rejected Ms Staunton’s submission on 
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abuse of process and determined that the panel does have jurisdiction to consider 

amending the charge. 

 

Application to amend charges under Rule 28 

 

Having rejected the submission for abuse of process, the panel then heard an 

application by the NMC to amend charge 5 in respect of Registrant E under Rule 28. 

 

Rule 28 reads: 

 

28 (1) At any stage before making its findings of fact … 

 

(i) … the Conduct and Competence Committee, may amend 

 

(a) the charge set out in the notice of hearing … 

 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice. 

 

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

 

During the submissions of Mr Brown on behalf of the NMC and Ms Staunton on behalf 

of Registrant E and in the advice of the legal assessor, the panel was referred in 

considerable detail to the cases of Jozi v NMC [2015] EWHC 764 (Admin); Rajeshwar v 

GMC [2005] EWHC 2973; PSA v HCPC and Doree [2015] EWHC 822 and Fish v GMC 

[2012] EWHC 1269 (Admin). 

 

Mr Brown made an application to amend charge 5 to read: 

 

5. On or around 1 August 2013: 

  



 

  Page 52 of 120 

5.1 Instructed and/or allowed District Team members to make entries in Patient A's 

records. 

  

5.2 Did not check that the records updated by the District Team members were 

accurately dated. 

  

5.3 By reason of your conduct in charges 5.1 and/or 5.2 you allowed patient records to 

be presented to a POVA investigation that were misleading. 

  

5.4 Your conduct in charges 5.1, 5.2 and/or 5.3 was dishonest in that you intended to 

create the impression that the documents had been completed at an earlier date. 

 

Mr Brown submitted that the NMC fundamentally relies on Rule 28 of the Rules, which 

allows an amendment to be made to the charges up until findings on fact have been 

made. He reminded the panel that, whilst this is an application made by the NMC, it is 

made on the basis of concerns raised by the panel, which has a duty to be proactive in 

these proceedings. Mr Brown referred to the case of Jozi v NMC [2015] EWHC 764 

(Admin) as authority for this proposition. He said that the charges should bring the full 

gravity of the situation and that undercharging can amount to a serious procedural 

irregularity, justifying an appeal by the Professional Standards Authority (PSA) against 

the decision of the panel. 

 

Mr Brown also referred to the case of Rajeshwar v GMC [2005] EWHC 2973. He 

submitted that this case suggests that, when there is a serious regulatory concern, it 

must be addressed and, if it is not, it would be a serious procedural irregularity. He said 

that there is a duty on this panel, being aware of evidence of a serious regulatory 

concern, to ensure that this evidence is heard and considered. 

 

Mr Brown submitted that the case of PSA v HCPC and Doree [2015] EWHC 822 was 

not applicable because it concerned an application to amend after findings of fact were 

made whereas Rule 28 only permitted amendment of a charge prior to making findings 

of fact.  

 



 

  Page 53 of 120 

Mr Brown submitted that the case of Fish v GMC [2012] EWHC 1269 (Admin) has no 

application in this case. He referred to paragraphs 66-70 of the case of Fish which do 

not relate to amendment of charge but to the basis of making a finding of dishonesty 

and for the need for dishonesty to be clearly particularised and put to the registrant. Mr 

Brown stated that the amended charge does clearly particularise dishonesty and will be 

put to Registrant E if the amendment is accepted. 

 

Mr Brown submitted that the proposed amendment does reflect the evidence which the 

panel has already identified. He reminded the panel that it should have regard to the 

overarching objective of the NMC to protect the public and the cited case law confirms 

that the panel should take into account the public interest in ensuring public protection.  

 

Mr Brown submitted that, when considering Ms Staunton’s submissions on injustice, the 

panel should consider whether it is possible to have a fair hearing if the amendment is 

allowed. Mr Brown submitted that it can. He submitted that there is nothing of substance 

that the NMC witnesses who gave oral evidence could have been asked about this 

incident which gives rise to this issue. He said that the witness who might be able to 

speak to the matter is Registrant C, if she gives evidence. He reminded the panel that 

dishonesty is a matter entirely for the panel. 

 

Ms Staunton submitted that the NMC has made this application following the closure of 

its case and after a determination on no case to answer. She asserted that Registrant E 

has not been afforded the opportunity to cross examine on the issue of how the notes 

were created, or to her credibility in general, as this was not something that was 

considered to be in issue.  

 

Ms Staunton submitted that the panel should consider whether there is any injustice 

and, if there is, the panel should not make such an amendment. She submitted that 

Rule 11 states that a notice of hearing should be sent to the registrant which “shall” 

contain a charge particularising an allegation. She submitted that Rule 28 does not 

permit substantial amendment to the charge. She submitted that Rule 28 should be 

used only to amend any minor issues such as syntax or spelling or when an obvious 

error has been made, when there is no injustice caused. 
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Ms Staunton referred the panel to the paragraphs 66-70 of the judgment in the case of 

Fish v GMC [2012] EWHC 1269 (Admin) and said that this precluded the addition of a 

charge of dishonesty by way of amendment. 

 

Ms Staunton submitted that the case of PSA v HCPC and Doree [2015] EWHC 822 

makes it clear that charges cannot be amended to fit the evidence. She said that she 

was aware that the facts stage has not yet been concluded in this case. However, she 

submitted that the panel has heard the NMC’s evidence and has considered it in its no 

case to answer determination. In consequence this is an amendment retrospective to 

evidence being heard, and the NMC having closed its case, and therefore is a gross 

breach of hearing procedure.  

 

Ms Staunton submitted that the case of Rajeshwar v GMC [2005] EWHC 2973 does not 

support adding factual allegations. Ms Staunton submitted that this case outlines that 

the appropriate time to amend the charge is at the time when the evidence is obtained, 

and that, in this case, was some time in June 2015.  

 

Ms Staunton submitted that the case of Jozi v NMC [2015] EWHC 764 (Admin) was 

similar to the case of Rajeshwar in the sense that the amendment to the charges 

categorised the charges that were already present and did not add factual allegations. 

She submitted that both Jozi and Rajeshwar do not support panels adding factual 

allegations to the charges but deal with the seriousness of the existing charges.  

 

Ms Staunton submitted that the amendment cannot be made without injustice and 

submitted that the panel should not grant the NMC’s application.  

 

Ms Collins made no comment on the content of the proposed change of the charge but 

outlined her concern at the possibility of an adjournment consequent upon the 

amendment. 

 

The panel heard and accepted the advice of the legal assessor. The panel carefully 

considered the observations in the cases that had been cited. 
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The evidence that had caused the panel concern when it was considering the 

submissions of no case to answer was the documentary evidence of the record of the 

disciplinary hearing of Registrant E. That record indicates that she was present and 

heard the respective accounts of the incident concerned given by Registrant C and Mr 

7. The panel further noted Registrant E’s responses about the matter.  

 

The panel was of the view that the gravity of the incident should be presented to the 

panel for its consideration in a way that is sufficiently particularised and defined. The 

potential consequences of undercharging could amount to a serious procedural 

irregularity. Also, the panel considered that the charges should enable a reasonable 

assessment of the totality of the available evidence before the panel. As was 

recognised in Rajeshwar, ‘subject always to consideration of fairness’, a charge may be 

amended at any stage up to finding of facts. 

 

When considering injustice, fairness and the merits of the case, the panel noted the 

observations in the cited cases that the protection of the public is a paramount 

consideration and that this is consistent with the overarching objective of the NMC. The 

panel determined that fairness and injustice are considerations to take into account in 

respect of all parties, including the public interest. The panel considered that the issue 

of fairness applies in ensuring equivalence in the charges which arise out of the same 

matter being respectively brought against Registrant C and Registrant E. 

 

The panel considered the amended charge, as suggested by the NMC. The panel was 

of the view that each of the limbs of the charge are capable of being found proved. 

 

The panel therefore allows the amendment, as proposed by the NMC, to the charges.  

 

Charge 5 in respect of Registrant E now reads: 

 

5. On or around 01 August 2013: 
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5.1 Instructed and/or allowed District Team members to make entries in Patient A's 

records. 

  

5.2 Did not check that the records updated by the District Team members were 

accurately dated. 

  

5.3 By reason of your conduct in charges 5.1 and/or 5.2 you allowed patient records to 

be presented to a POVA investigation that were misleading. 

  

5.4 Your conduct in charges 5.1, 5.2 and/or 5.3 was dishonest in that you intended to 

create the impression that the documents had been completed at an earlier date. 

 

Withdrawal of representation 

 

Ms Staunton told the panel that, in light of its decision to amend the charges in respect 

of Registrant E, she was forced to withdraw from representing one of the registrants. 

She told the panel that Registrant E’s instructions are to apply for a substantive 

adjournment of the hearing whereas Registrant D wishes to continue with this hearing. 

 

Application to adjourn under Rule 32  
 
The panel heard an application to adjourn this hearing under Rule 32. Rule 32 states: 

 

32.(1) The Chair of the Practice Committee may, of her own motion, or upon the 

application of a party, postpone any hearing of which notice has been given under these 

Rules before the hearing begins.  

(2) A Practice Committee considering an allegation may, of its own motion or upon the 

application of a party, adjourn the proceedings at any stage, provided that 

(a) no injustice is caused to the parties; and 

(b) the decision is made after hearing representations from the parties (where 

present) and taking advice from the legal assessor.  

(3) .. 
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(4) In considering whether or not to grant a request for postponement or adjournment, 

the Chair or Practice Committee shall, amongst other matters, have regard to 

(a) the public interest in the expeditious disposal of the case; 

(b) the potential inconvenience caused to a party or any witnesses to be called 

by that party; and 

(c) fairness to the registrant. 

Ms Staunton made an application to adjourn the hearing and referred the panel to Rules 

32 and 11 of the Rules. She submitted that Rule 11 allows a registrant 28 days to 

prepare her defence, which includes the right to call any witnesses. 

 

Ms Staunton submitted that it is a matter of fairness that Registrant E has the 

opportunity to call any witnesses and obtain any evidence she may have otherwise 

called. Ms Staunton pointed out that the NMC has not called Mr 7 or Ms 12, who are 

relevant witness to the amended charge 5, and Registrant E will seek to call them. 

 

Ms Staunton said that attempts have been made to contact Mr 7 and Ms 12 but to no 

avail so far. She said that Mr 7 has been contacted but is not available to speak to the 

RCN until next week. She said that Registrant E has not had an opportunity to cross 

examine Ms 3 or Ms 4 in relation to this charge and Registrant E has not had the 

opportunity to obtain the evidence she may wish to adduce in respect of the amended 

charge. 

 

Ms Staunton submitted that an adjournment was necessary in order to achieve fairness 

to Registrant E, given that Registrant E now faces one of the most serious charges that 

can be faced by a registrant. She submitted that an adjournment at this stage may 

cause annoyance but will not cause an injustice to other parties but it will be unjust to 

Registrant E to continue with the hearing at this point. Ms Staunton submitted that, 

whilst there is an interest in the expeditious disposal of the case, this hearing is going 

part-heard in any event.  
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Mrs Collins informed the panel that Registrant C is ready to give her evidence and has 

suffered stress due to the prolonged nature of this hearing. However, she submitted that 

she was neutral on this application and can see the merit in it. 

 

Ms Molyneux supported the application and made an application to adjourn on behalf of 

Registrant D. She indicated that Registrant D will likely continue to be separately 

represented whatever the decision of the adjournment application. She submitted that 

she has a duty to her client, the Bar and to the panel to only present cases that she is 

fully instructed in and familiar with. She submitted that an adjournment of a few days is 

not going to be long enough to become familiar with the papers and prepare her case 

thoroughly. She submitted that it would be wrong for her to present the case without 

having sight of all of the evidence, including transcripts of everything that has happened 

in the last two weeks. Ms Molyneux submitted that it was regrettable but if the 

adjournment were not granted then she would be forced to withdraw from 

representation. She told the panel that this would be unfair to Registrant D as the 

adjournment has not been of her own making.  

 

Mr Brown told the panel that the NMC does not want this case to be adjourned. He 

made the observation that the reason the hearing was adjourned until today was now 

being put forward as a ground in itself for an adjournment application. However, he 

emphasised that he has professional sympathy for the position Ms Molyneux is in.  

 

Mr Brown submitted that Rule 11 has no relevance to this application. He submitted that 

he saw no reason for Ms 3 or Ms 4 to be recalled as both of those witnesses were 

asked questions about the accuracy of the investigation minutes yet there was no 

suggestion that the disciplinary hearing notes were not accurate. However, he stood by 

his previous submissions on his application to amend the charges that if there was any 

injustice caused as a result of the amendment which could only be resolved by an 

adjournment, then so be it. He re-iterated that and said that he sees the relevance of Mr 

7 and Ms 12 being called to give evidence.  Mr Brown submitted, however, that this is 

now a secondary issue because Ms Molyneux is saying that Registrant D will be left 

without representation if the hearing does not adjourn. He said that in light of these 
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difficulties there is very little that he can add as the panel has to consider fairness to all 

parties as well as the expeditious disposal of proceedings. 

 

The panel heard and accepted the advice of the legal assessor and considered Rule 32. 

 

The panel had regard to the submissions of all parties. 

 

The panel noted that Registrant E would intend to call Mr 7 and Ms 12 as relevant 

witnesses to the amended charge 5. The panel is of the view that this evidence could be 

relevant to charge 5 and it would be fair to Registrant E to have the opportunity to obtain 

this evidence. 

 

The panel considered that an adjournment is regrettable but unavoidable. The panel 

noted with surprise that the adjournment arising from a conflict of interest and requiring 

separate counsel has now been resolved and a joint application is being made. 

Separate representation had not been considered at all until day 18 of the hearing.  The 

panel is sympathetic to the position of Registrant C but considers that it would be 

impractical to begin her evidence next week given the time that Ms Molyneux will 

require to be in a position to cross-examine. However, the panel noted that this 

resuming hearing cannot now conclude in the time allotted and would therefore need 

further adjournment.  

 

The panel therefore grants the application for an adjournment. 

 

Case management directions: 

 

The panel made the following directions: 

 

Directions:  

 The RCN is to contact the Abertawe Bro Morgannwg University Health Board in 

respect of obtaining Diaries for 2013 for Registrant E and Registrant D.  

 The RCN is to use its best efforts to contact Mr 7 and Ms 12 as witnesses.  
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 The NMC is to respond to any requests for documentation within its possession 

that has not been disclosed.  

 The NMC to ask the local authority for the outcome of the POVA investigation 

into Patient A and associated documentation.  

 The NMC to notify the parties within 56 days of its intention whether to recall Mr 

1. 

 Ms 3 and Ms 4 to be recalled by the NMC by telephone, as has already been 

agreed by Ms Staunton.   

 The NMC to facilitate Mrs Collins seeing the original community nursing records 

of Patient A, as completed on 01 August 2013. 

 The transcripts to be requested expeditiously. 

 

The panel did not make an interim order. 
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This hearing resumed on 21-25 August 2017 

 

Decision on Service of Notice of Hearing: 

 

The panel was informed at the start of this hearing that Ms Jones was not in attendance 

and that written notice of this hearing had been sent to Ms Jones’ registered address by 

recorded delivery and by first class post on 2 August 2017. The Royal Mail “Track and 

Trace” documentation confirmed that the notice of hearing was delivered and signed for 

at Ms Jones’ registered address on 3 August 2017 in the name “S. Jones”. 

 

Mr Brown submitted the NMC had complied with the requirements of Rule 32 (3) which 

governs adjourned hearings. Rule 32(3) states: 

 

“(3) Where the proceedings have been adjourned, the Practice Committee shall, as 

soon as practicable, notify the parties of the date, time and venue of the resumed 

hearing.” 

 

He also informed the panel that Ms Jones had sent a letter to the NMC re-affirming her 

wish not to engage. This letter was received by the NMC on 8 August 2017. In that 

letter, she confirmed that she had received the transcripts sent on 16 March 2017.  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Jones has 

been served with notice of this hearing in accordance with the requirements of Rule 32 

(3).  

 

Decision on proceeding in the absence of the Registrant: 

 

The panel had regard to Rule 21 (2) (b) which states: 

 

“Where the registrant fails to attend and is not represented at the hearing, the 

Committee...may, where the Committee is satisfied that the notice of hearing has 
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been duly served, direct that the allegation should be heard and determined 

notwithstanding the absence of the registrant...”  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is one that should be exercised “with the utmost care 

and caution”. The panel has also noted the guidance in the recent case of GMC v 

Adeogba; and GMC v Visvardis [2016] EWCA Civ 162 that the discretion must be 

exercised with fairness to the registrant being a prime consideration, but with fairness to 

the regulator and the interest of the public also being taken into account.  

 

The panel has decided to proceed in the absence of Ms Jones. In reaching this 

decision, the panel has considered the submissions of Mr Brown, on behalf of the NMC 

and the advice of the legal assessor.  It has had regard to the overall interests of justice 

and fairness to both parties.  

 

The panel had regard to the letter received by the NMC on 8 August 2017 from Ms 

Jones. In it, she stated: 

 

“I do not wish to attend or participate by telephone or make written submissions to the 

hearing.”  

 

The panel considered that this is the third sitting of a hearing held for the purpose of the 

matters against Ms Jones and she has not attended on any occasion. She has stated, 

unequivocally and consistently, that she would not be attending or engaging with the 

regulatory process.   

 

The panel was satisfied that Ms Jones was aware of this hearing and that she had 

voluntarily absented herself. The panel noted that no application for an adjournment has 

been made and the panel had no reason to believe that adjourning would secure Ms 

Jones’ attendance at some future date or serve any other useful purpose. 
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Therefore, having balanced the interests of Ms Jones with those of the NMC and the 

public interest in an expeditious disposal of this hearing, the panel has decided that it is 

fair, appropriate and proportionate to proceed in the absence of Ms Jones. 

 

Application under Rule 31 to admit hearsay evidence: 

 

On 22 August 2017, the panel heard an application by Ms Staunton on behalf of 

Registrant E to allow the admission of hearsay evidence of Mr 7 in the form of a witness 

statement dated 16 August 2017 attached to which was a “reflective account” dated 10 

August 2015. She made this application under Rule 31 of the Nursing and Midwifery 

(Fitness to Practise) Rules Order of Council 2004 (the Rules). Rule 31 states: 

 

31. (1) Upon receiving the advice of the legal assessor, and subject only to the 

requirements of relevance and fairness, a Practice Committee considering an allegation 

may admit oral, documentary or other evidence, whether or not such evidence would be 

admissible in civil proceedings. 

 

Ms Staunton submitted that Mr 7’s evidence underpins the charges in relation to 

Registrant E and was highly relevant and central to the allegations against her. She 

explained that the witness statement was taken by the RCN for the purpose of these 

proceedings in accordance with the panel’s direction at the last hearing held that: 

 

“The RCN is to use its best efforts to contact Mr 7 and Ms 12 as witnesses.” 

 

The associated reflective account recounts Mr 7’s version of events in 2015 and was 

provided to the NMC by Mr 7 when he was himself subject to investigation. She 

reminded the panel that the allegations against Registrant E relate to whether 

Registrant E instructed and/or allowed members of the District Team to make entries in 

Patient A’s record, whether Registrant E checked the records updated by them were 

accurately dated and whether Registrant E was dishonest. She submitted that Mr 7’s 

evidence goes directly to those issues and, indeed, as a member of the District Team, 

Mr 7’s reflective account provides greater detail regarding the events at the material 
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time particularly in respect of charge 5. She submitted that his evidence provides the 

context, was relevant and being relevant should be admitted in all the circumstances.    

 
In respect of fairness, Ms Staunton submitted that Mr 7, in his witness statement, makes 

clear the reasons for his non-attendance. He states: 

 

“It is 4 years since this event and I find that being asked to recall events from such a 

long time ago very stressful. I cannot now clearly recall the events relating to this 

investigation or the circumstances of the care I gave to the patient in 2013 and for this 

reason I am unable to attend the NMC to give assistance to the panel beyond the 

contents of this statement.” 

 
Ms Staunton informed the panel that the RCN had used its best endeavours to secure 

Mr 7’s attendance but had been unable to do so. She reminded the panel that at the 

previous sitting of this hearing (namely day 19), she had asked that the NMC assist in 

securing the attendance of Mr 7. She submitted that the NMC had the power to compel 

Mr 7 insofar as he has an ongoing duty as a registered nurse to cooperate and a failure 

to do so could give rise to an allegation of misconduct against him. She submitted that 

Mr 7 is reluctant to cooperate with the NMC for the reasons outlined in his witness 

statement. When asked by the panel, she confirmed that a decision had been taken not 

to apply for a witness summons as was within the RCN’s purview. 

 

She referred the panel to paragraph 44 of the judgment in Thorneycroft v NMC [2014] 

EWHC 1565 (Admin):  

 
“44. In R (Bonhoeffer) v GMC (2012) IRLR 37, the Court of Appeal held that Ogbonna 

did not lay down a general rule that there always had to be good and cogent reasons for 

the absence of the witness. All such cases are fact-sensitive and the test is the 

requirement of fairness. Important factors may be a history of animosity between the 

parties, a conflict of factual evidence and the degree of impact which the evidence 

would have on the registrant's career.” 

 

Ms Staunton reminded the panel that Mr 7’s hearsay evidence is relied upon by the 

NMC in the form of the notes of the disciplinary hearing where Mr 7 gave evidence and 
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adduced by Ms 3 and in various other shorter formats throughout the NMC’s bundle of 

documents. She therefore submitted that it was unfair for the NMC to oppose the 

admission of this particular hearsay evidence.  

 
She submitted that the account provided by Mr 7 was important and potentially decisive, 

given that he was one of two people who had added to the notes on 1 August 2013. 

She submitted that given the seriousness of the charges, especially since the 

dishonesty charge may result in a higher sanction of suspension or striking off, it would 

be fair to admit the evidence.  

 

Ms Staunton referred the panel to paragraph 45 of the judgment in the case of 

Thorneycroft: 

 

“45. For the purposes of this appeal, the relevant principles which emerge from the 

authorities are these: 

1.1. The admission of the statement of an absent witness should not be regarded 

as a routine matter. The FTP rules require the Panel to consider the issue of 

fairness before admitting the evidence. 

1.2. The fact that the absence of the witness can be reflected in the weight to be 

attached to their evidence is a factor to weigh in the balance, but it will not always 

be a sufficient answer to the objection to admissibility. 

1.3. The existence or otherwise of a good and cogent reason for the non-

attendance of the witness is an important factor. However, the absence of a good 

reason does not automatically result in the exclusion of the evidence. 

1.4. Where such evidence is the sole or decisive evidence in relation to the 

charges, the decision whether or not to admit it requires the Panel to make a 

careful assessment, weighing up the competing factors. To do so, the Panel 

must consider the issues in the case, the other evidence which is to be called 

and the potential consequences of admitting the evidence. The panel must be 

satisfied either that the evidence is demonstrably reliable, or alternatively that 

there will be some means of testing its reliability. 

 

In my judgment, unless the panel is given the necessary information to put the 

application in its proper context, it will be impossible to perform this balancing exercise.” 
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In summary, Ms Staunton invited the panel to admit the evidence and submitted that it 

could safeguard against any unfairness, when conducting its assessment of its 

reliability, by attaching the appropriate weight to it. 

 
 

Ms Binding, on behalf of Registrant D, informed the panel that she endorsed Ms 

Staunton’s submissions.  

 

Ms Binding submitted that the evidence of Mr 7 relates to Registrant D and the attached 

reflective account deals in short terms with the care provided to Patient A. As such, she 

submitted that it was relevant.  

 

Ms Binding submitted that it would be fair to admit the evidence on the basis that as 

much relevant information is provided with regard to the allegations as is possible. She 

referred to Mr 7’s account as contained in the minutes of the investigatory meeting held 

by the Health Board with him, as adduced by the NMC. She supported Ms Staunton’s 

submission that it would be disingenuous of the NMC to rely on some of hearsay 

evidence in relation to Mr 7 and not this document. 

 
Ms Staunton submitted that there was no duty on Mr 7 to assist the defence in 

regulatory proceedings. She submitted that any unfairness in the admission of Mr 7’s 

evidence could be mitigated by the weight attached to his evidence.  

 

Ms Collins informed the panel that her position slightly differed. She endorsed the 

submissions in relation to the relevance of Mr 7’s evidence. However, she informed the 

panel that there were elements of his evidence that she would want to test through 

cross examination in the course of Registrant C’s defence. She stated that there were 

different means of securing Mr 7’s attendance including a High Court witness summons 

or the panel can direct that the witness’s attendance be secured, given that he is a 

registered nurse with duties to his regulatory body.   

 

She submitted that it would be preferable to secure his attendance but if this was not 

possible then she supported its admission as hearsay evidence.  

 
Mr Brown on behalf of the NMC opposed this application.  
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He accepted that the evidence of Mr 7 is relevant in that he was a witness of fact in 

respect of conversations between Registrant E and Registrant C.  

  

However, he submitted that it would be unfair to allow its admission in this form. He 

submitted that given the importance of Mr 7’s evidence, as stressed by Ms Staunton on 

Registrant E’s behalf, it was open to her to secure his attendance at this hearing by 

applying to the High Court for a witness summons. He submitted that the manner in 

which this hearing has been listed (as a split event) means that there was sufficient time 

between sittings for options to secure his attendance to be explored. He submitted that 

there had been both means and opportunity for him to be called as a witness and that is 

the proper course to be taken. He submitted that Mr 7’s reluctance to attend did not 

amount to a sufficient reason for non-attendance. He submitted that the fact that Mr 7 

would have difficulty recalling events does not mean he is unable to attend rather that 

he may be of limited assistance. He referred to the case of Thorneycroft and reminded 

the panel that admission of hearsay evidence should not be regarded as routine where 

the witness is said to be an important witness who can speak to a number of charges.  

 

Moreover, he submitted that there was no information before the panel demonstrating 

the efforts made by the RCN to secure his attendance. He submitted that Mr 7 is a 

defence witness and, as such, it was not the NMC’s duty to secure his attendance. He 

informed the panel that he contacted all representatives weeks before the hearing was 

due to resume to canvas whether there were any issues relating to any witnesses but 

nothing was relayed to him at the time by Ms Staunton. He stated that, in respect of 

another witness, the NMC had received a request from Registrant D’s representatives 

and the NMC, having been given sufficient time, had cooperated to secure attendance.  

 

Mr Brown submitted that Ms Staunton had not demonstrated that all reasonable steps 

had been taken to secure his attendance and in those circumstances it was unfair to 

admit his evidence as hearsay.  

 

In addition, admitting hearsay evidence could potentially be prejudicial to Ms Jones and 

Registrant C.  
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For all the reasons outlined, he invited the panel not to accede to this application.  

 
 
In reaching its decision, the panel considered the submissions made by Mr Brown on 

behalf of the NMC and Ms Staunton on behalf of Registrant E, Ms Binding on behalf of 

Registrant D and Ms Collins on Registrant C’s behalf.  

 

The panel heard and accepted the legal assessor’s advice.  

 

The panel reminded itself of the terms of Rule 31 which provide that the panel may 

consider evidence so far as it is fair and relevant, whether or not it is admissible in civil 

proceedings. The panel noted that this is a wide ranging power and reflected the fact 

that this panel has a responsibility to investigate and decide upon issues of public 

interest and patient protection as well as upholding proper standards within the 

professions. The panel also considered the principles set out in the case of 

Thorneycroft.  

 

The panel first considered whether this evidence is relevant. It was accepted by all the 

representatives including Mr Brown on behalf of the NMC that Mr 7’s evidence was 

relevant to more than one of the charges which the registrants face. Mr 7 had been 

involved in the care of Patient A and was present at the time of the events which gave 

rise to charge 5 against Registrant C. The panel was satisfied that his evidence was 

relevant as part of the narrative history of the matter and shed light on events directly 

relating to the charges.  

 

The panel next considered whether it would be fair to admit the evidence. The panel 

bore in mind that fairness relates to all parties including all the registrants in this case, 

the NMC and the public interest.  

 
The panel considered that there was insufficient information to satisfy it that all efforts 

had been made to secure Mr 7’s attendance. The panel bore in mind that, as a 

registered nurse, Mr 7 has an obligation to cooperate with any investigation. In the 

panel’s view, these proceedings are investigative in nature as they relate to the conduct 

of four registrants. The only reason before the panel as to Mr 7’s inability to attend this 
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hearing to give evidence was that he was reluctant to do so given the passage of time 

and the stress it would place on him. Whilst the panel recognised that giving evidence 

can frequently be a stressful experience for witnesses who are attending regulatory 

proceedings, this alone was not a sufficiently good and cogent reason for Mr 7 not 

attending to give evidence in person. 

 

Moreover, it is also common for hearings to be held sometime after the initial allegations 

have arisen. It would therefore not be sufficient for a potential witness to cite a poor 

recall as a reason for not attending a hearing to give evidence. The panel bore in mind 

that it would be open to Mr 7 to state that he could not recall in response to any 

questions put to him at the hearing.  

 

The panel noted that there appeared to be some aspects of Mr 7’s witness statement 

and reflective account which are disputed. The allegations to which his evidence relates 

are also disputed. Given the seriousness of the charges and the potentially adverse 

consequences for the registrants, the panel determined that it was unfair to admit the 

evidence in this form when it would not be possible adequately to test its reliability.  

 

In respect of Ms Staunton’s submission that there were other forms of hearsay evidence 

from Mr 7 adduced by the NMC, the panel heard and accepted the legal assessor’s 

advice on the matter. He advised the panel that the evidence of Mr 7 adduced by the 

NMC was of a different nature to that which the panel was being asked to admit. In 

particular, that evidence was given in the disciplinary hearings against the relevant 

registrants, where they were present, were able to respond and in fact did respond.  

There is no suggestion that any minutes of his evidence were inaccurate and that 

evidence had been placed before the panel at the outset of the hearing and no objection 

had been taken to its admission.  

 

Accordingly, for all these reasons and in the absence of sufficient evidence that all 

efforts had been made to secure his attendance and sufficiently cogent reasons for his 

non-attendance, the panel determined that it would be unfair to admit the witness 

statement of Mr 7 and its associated exhibit.  

 



 

  Page 70 of 120 

It would be open to Registrant E through her representatives to apply to the High Court 

for a witness summons to secure Mr 7’s attendance at this hearing.  

 

CASE MANAGEMENT DIRECTIONS: 

 

In order to ensure efficient and effective management of this hearing within the time 

allocated, pursuant to its powers under Article 32(3) of the NMC Order 2001, the panel 

makes the following directions: 

1. Written statements of the witnesses upon whose evidence each Registrant seeks 

to rely, together with any associated documents or other exhibits, shall be served 

on the NMC and exchanged with the other parties / Registrants’ representatives 

by 4.00 p.m. on Friday 8 September 2017. Subject to para. 5 below, a Registrant 

shall not be permitted to adduce evidence which has not been served / 

exchanged as above. 

2. Any further evidence not served pursuant to para.1 above, shall be served on the 

NMC and the other representatives by 4.00 p.m. on Monday 11 September 2017. 

3. Any party seeking to submit any document shall provide sufficient hard copies of 

the same to all other parties, and for the panel, the panel secretary and the legal 

assessor by 9.00 a.m. on Monday 18 September 2017. 

4.  The representatives of the NMC and the registrants shall compile and submit to 

the panel by 9.00 a.m. on Monday 18 September 2017 an agreed timetable 

scheduling the remainder of the hearing. Such timetable shall include the best 

estimates of each party’s representative of the likely duration: 

 of the evidence of each registrant in chief;  

 of examination by each other party and of panel questions and of re-

examination; 

 of any intended applications; 

 of closing submissions at each subsequent stage; 

 of the panel’s deliberations and drafting at each stage and in respect of 

any anticipated applications; (N.B. such estimates to be provided by the 

panel secretary after consultation with the panel.) 

 of any additional hearing time required, not already scheduled. 
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5. In the event that any party shall seek to adduce the evidence of any witness 

whose evidence has not been served pursuant to paragraph 1 above, their 

representative, at the earliest opportunity, shall notify the NMC and every other 

party of their intention to do so and serve a written statement (or the substance 

thereof,) of such evidence, notifying any amendment of the timetable in 

consequence.   
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This hearing resumed on 18 – 22 September 2017 

 

CASE MANAGEMENT DIRECTIONS: 

 

By consent and with the agreement of all parties, the panel makes the following case 

management directions:  

 

1. The NMC are to serve their written submissions on fact on all parties and the 

legal assessor via email by 9am on Thursday 28 September.  

 

2. All defence counsel to serve their written submissions on fact on all parties and 

the legal assessor via email by 2pm on Friday 29 September.  

 

3. On Monday 2 October, the panel are to be provided with copies of the written 

submissions to consider, along with the legal assessor.  This will be an in-camera 

day. 

 

4. The attendance of the parties will not be required on Monday 2 October.  

 

5. Oral submissions will be made on Tuesday 3 October and will be limited to 1 

hour for each counsel, save for any legal arguments which may arise.  

 

This hearing resumed on 2 – 6 October 2017, 31 October - 3 November 2017 and 

15-19 January 2018 

 

Decision on the findings of fact and reasons: 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Mr Brown, on behalf of the NMC. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was mindful that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 
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facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Ms Jones. 

 

The background to this case is as follows: 

 

At the time of the incidents which are the subject of the charges, the community nursing 

services in Swansea were delivered by a number of district nursing teams, attached to 

various GP practices, as part of several networks. The four registrants in this case 

worked for the City Network team and their district nursing team comprised two band 7 

caseload holders and five band 5 nurses. Registrant D and Registrant E were the two 

band 7 district nurse team with caseload accountability and Ms Jones was one of the 

five band 5 community staff nurses within the team. She was employed by Abertawe 

Bro Morgannwg University Health Board (“the Health Board”).  

 

The events that gave rise to the referral occurred between 26 June 2013 and 29 July 

2013 and relate to Patient A, a 75 year old gentleman. Patient A had previously been 

referred to the District Nursing Team on 11 March 2013 by a GP. Patient A’s first 

community nurse visit, in respect of a wound on his left little toe, took place on 12 March 

2013. This visit was carried out by Registrant D and Registrant E, both Band 7 District 

Nurse Team Leaders with operational responsibility for the caseload providing clinical 

leadership and co-ordinating the activity for the nursing team. They did not undertake a 

full assessment of Patient A but began a one-off card which is to be used where it is 

anticipated that the patient will require no more than 1-4 visits. The card indicates that if 

more than 4 visits are required, a full assessment needs to be undertaken. Following 

that first visit, Registrant D and Registrant E requested that Patient A’s GP refer him to 

the Vascular Team at Morriston Hospital.  

 

Between 12 March and 19 April 2013, there had been 11 community nursing visits to 

Patient A, all recorded on the one-off card. The majority of these were undertaken by 

Ms Jones. Registrant D made her second visit to Patient A on 29 March 2013. This was 

the fifth of 11 visits to Patient A. During this visit she documented, on the one-off card, 
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“to contact podiatrist re great toe – ? ingrown toe nail”. Registrant D did not undertake a 

full assessment on this visit, neither did Ms Jones undertake any assessment of Patient 

A during any of her subsequent visits throughout the period. 

 

On 26 April 2013, Patient A was admitted, as an emergency, to Morriston Hospital. Prior 

to his admission he had been suffering from an ulcer over his left fifth toe but he had 

been able to attend to all aspects of daily living. An initial assessment at the Hospital 

showed that he had poor circulation to both legs and a CT angiogram was requested. 

This was conducted on 30 April 2013 and following this it was decided that Patient A 

should undergo a common femoral endarterectomy surgical procedure to increase the 

blood flow to his left leg. Patient A underwent this surgery on 7 May 2013.  

 

Following the surgery, Patient A’s wound was dressed and he was monitored in hospital 

by the Vascular Team, plastic surgeons and the ward nursing staff.  The wound began 

to heal and he was discharged home on the 27 June 2013. On the hospital transfer 

letter of care dated 26 June 2013 (generally this is handed to patients on discharge), it 

was documented that a district nurse was arranged to provide daily call outs, the first of 

which was to commence on 27 June 2013. It was also documented that Patient A was 

allergic to Inadine dressings (which contain iodine) and that Jelonet dressings should be 

applied daily to the ulcer on his left leg, “followed by acetic acid soaks daily and dry 

outer dressings”.  

 

The Hospital also sent a discharge letter to Patient A’s GP. The letter described the 

surgery Patient A had undergone, said that he had made a good recovery and that his 

symptoms were much improved.  

 

Patient A received care at his home from the District Nursing Team following his 

discharge from hospital. The hospital transfer letter indicated that Patient A should have 

been visited by the District Nursing Team on a daily basis. However, in the 32-day 

period after Patient A’s hospital discharge, he was only visited on 14 occasions, 9 of 

which were made by Ms Jones. Her first visit to him was on 28 June 2013 and she 

recorded this visit on the one-off card stating “Home from Hospital Dressing renewed.” 

Ms Jones was then on annual leave from 1 – 5 July 2013. Following her leave, she 
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visited Patient A on 8, 10, 12, 15, 17, 19, 22 and 24 July 2013. Patient A was re-

admitted into hospital on 29 July 2013. 

 

It is alleged that during her visits to Patient A, Ms Jones did not provide adequate care 

in that she did not check the transfer letter and/or use other means to find out or 

establish the correct dressings to be applied to the leg and any allergies Patient A may 

have had. It is also alleged that Ms Jones did not complete a risk assessment and a 

wound assessment chart. It is further alleged that Ms Jones did not create a care plan, 

did not make adequate records of her visits to Patient A’s home, did not ensure the 

correct dressing was applied and did not escalate Patient A’s deteriorating condition.  

 

Mr 7 first visited Patient A on 5 July 2013. When he next visited on 26 July 2013, he 

was very concerned about the condition of Patient A’s wounds and the general 

deterioration of his legs. He escalated those concerns to Registrant E and to a GP at 

the Surgery. The GP prescribed antibiotics and asked Mr 7 to take bloods for testing 

and undertake a swab of the wounds. When Mr 7 next visited Patient A on 29 July 

2013, he saw no improvement and relayed his concerns to the on-call GP who, on the 

same day, arranged for Patient A’s re-admission at Morriston Hospital.  

 

On re-admission, Patient A had extensive necrosis of his left foot and maggots were 

found living within the necrotic tissue of his foot. His great toe on the left leg had 

undergone partial auto amputation by spontaneously detaching itself and the tendons 

were exposed. In the four weeks and four days since Patient A’s discharge, he had 

developed fixed flexion contractures of his hips and knees.  His hips were also held 

fixed at 90 degrees and neither they, nor his knees, could be straightened. His right leg, 

previously unaffected and asymptomatic, had also now become ulcerated. 

 

A safeguarding referral for neglect under the All Wales Protection of Vulnerable Adults 

procedures (“POVA”) was made by an Accident and Emergency department staff nurse 

at the Hospital on 30 July 2013 at 02:20am. Photographs were also taken.  

 

Due to the development of the contractures of Patient A’s hips and knees, further 

reconstructive surgery was not possible. Patient A underwent successive, above the 
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knee amputation of both his legs following re-admission. The first amputation (left leg) 

took place on 31 July 2013 and the second amputation (right leg) on 31 August 2013. 

Each of these operations were undertaken by Mr 1, a Consultant Vascular Surgeon.  

 

Subsequently, Mr 1 was approached by Ms 10, Community Nurse and Network 

Manager for the Swansea Locality, to write a medical report concerning Patient A. It 

was his opinion that with regular monitoring, in the community, of the wound on the left 

foot any deterioration or development of an infection would have been apparent and 

should have been brought to the attention of the Vascular Team. The lack of care in the 

community, in his opinion, meant that there was a loss of chance for earlier intervention 

by the vascular surgeons which could have delayed or prevented the amputation of both 

legs in this very short time scale. 

 

In that context, it is alleged that the omissions in the care Ms Jones provided to Patient 

A contributed to the loss of a chance that Patient A’s leg(s) would not have had to be 

amputated. Following the amputation of Patient A’s legs, an investigation was 

commenced by the Health Board on 28 August 2013 into the circumstances 

surrounding Patient A’s care. It was conducted by the Senior Nurse for Medicine, Ms 3.  

 

The NMC received a referral about Ms Jones and other members of the District Nursing 

Team.  

 

During the course of the hearing, the panel heard oral evidence from the following 

witnesses and was provided with their witness statements and their associated exhibits: 

 

 Mr 1, Consultant in Vascular Surgery; 

 Ms 2, Student Nurse; 

 Ms 3, Senior Nurse for Medicine; 

 Ms 4, Head of Nursing; 

 Ms 5, Community Network Operational Lead;  

 Ms 6, Clinical Nurse Specialist in Tissue Viability; 

 Mr 7,  Band 5 Staff Nurse 

 Ms 9, Community Network Operational Lead 
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 Mr 11, Consultant General and Vascular Surgeon 

 Ms 12, RCN representative  

 

The panel considered the credibility of all the witnesses.  

 

Mr 1 

 

Mr 1 was a senior, experienced consultant vascular surgeon who gave his evidence in a 

clear and professional manner. He was measured and unequivocal in his oral evidence. 

When questioned, he was able to give comprehensive answers which were clearly 

expressed and in terms lay people could understand. He had a good recall of the events 

and a clear recollection of the presentation of Patient A’s legs and the fact that he would 

not have expected that level of deterioration between Patient A’s discharge at the end of 

June and re-admission at the end of July. In the panel’s view, his opinions were well-

reasoned and, as Patient A’s treating physician, he was able to speak about Patient A’s 

presentation on 29 July 2013. The panel found him to be a persuasive and credible 

witness on whose evidence it could confidently place reliance. Therefore, where there 

was a dispute in the evidence, the panel preferred and accepted his evidence.  

 
Ms 2 

 
Ms 2, who was a student nurse at the time of the events, gave discrete evidence in 

relation to the visits she made to Patient A with Ms Jones. The oral evidence she gave 

in response to questions at the hearing was generally consistent with her statement and 

other documentary evidence before the panel. Where she was unable to give answers 

to questions, she explained why she could not and answered willingly and fully to the 

extent that she was able.  

 

In considering the reliability of Ms 2’s evidence, the panel bore in mind that she was a 

student nurse at the time with limited practice experience. It accepted the evidence of 

Ms 6 that Ms 2 would have been led by the opinion of the nurse she was working with. It 

found her to be an honest and credible witness within the limitations of her knowledge of 

both Patient A and her nursing knowledge in general.  

 

Ms 3 
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The panel considered Ms 3, who conducted the investigation, had no first-hand 

knowledge of the incidents giving rise to the investigation. She was, however, clear 

about the standards expected of a band 5 nurse. Her oral evidence was generally 

consistent with her witness statement and the investigation report before the panel. The 

panel therefore had no reason to disbelieve her and accepted her evidence as credible 

and reliable.   

 
Ms 4 
 

The panel considered Ms 4, who was a head of nursing and chaired the disciplinary 

hearing for Registrant C, Registrant D, and Registrant E. She was not a direct witness 

to the events that led to the charges. By the time of the disciplinary hearings took place, 

Ms Jones had resigned and no disciplinary hearing was held for her.  Ms 4’s  oral 

evidence was generally consistent with her witness statements and the documentation 

before the panel. She confirmed that the minutes of the disciplinary hearing were 

accurate but conceded that there was a margin of error in respect of the investigation 

report undertaken by Ms 3. She had clear expectations with regards to retrospective 

entries and that they should be dated on the day they were written and annotated as 

retrospective. She did not waver in cross examination in respect of the accuracy and 

interpretation of the notes of the recorded disciplinary hearing. She had clear 

expectations on matters relating to Band 7 caseload accountability. The panel accepted 

that Ms 4 was doing her best to assist the panel. The panel found her evidence on 

matters relating to the disciplinary hearing process to be credible and reliable.  

 
Ms 5 
 

The panel found Ms 5 to be a credible witness who stood up well to robust cross 

examination. She was able to give evidence about the role and responsibilities of band 

5 and band 7 nurses and the panel found her evidence to be reliable in relation to the 

matters she could answer to.  

 
 
Ms 6 

 
The panel found Ms 6 to be a credible and reliable witness who gave helpful evidence 

to the panel. As a clinical nurse specialist in tissue viability, she gave the panel her 
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professional opinion on the Health Board’s expectations in relation to discharge 

procedures, wound care assessment and care of wounds, and the expectation of 

nurses when a wound is deteriorating in terms of escalation, prescribing matters and 

medication. Although she had no direct knowledge of Patient A or the incidents which 

are the subject of these charges, the panel found her evidence to be credible and 

reliable.  

 
Mr 7 

 
Mr 7, as a band 5 nurse, was involved in the care of Patient A on three occasions on 5, 

26 and 29 July but only made records of the last two visits. He escalated his concerns 

about the deterioration of Patient A’s condition between 5 July 2013 and 26 July 2013, 

which resulted in Patient A’s re-admission to hospital.  Although Mr 7’s recall was not 

always clear, he did his best to answer all the questions put to him and to assist the 

panel. He was a measured witness who was also candid about what he considered to 

be his own shortcomings. His oral evidence was consistent with his witness statement, 

reflective piece and comments made at the health board investigation meetings. The 

panel therefore found his evidence to be credible and reliable.  

 
Ms 9 

 
Ms 9 was a senior nurse with leadership experience. She was able to provide the panel 

with insight into the district nursing team’s operating environment. She provided 

professional support and specialist district nursing advice to the city network. She told 

the panel that she would meet regularly with the city network team (approximately every 

month) to discuss any issues affecting the team or any developments. She also 

described herself as an area coordinator. Although Ms 9 retired from work soon after 

the concerns arose as to Patient A, she was able to give evidence regarding the criteria 

used, at the time, to determine the complexity of a patient and the normal practice to be 

followed in those circumstances in relation to community nursing band 7 and band 5 

responsibilities. She told the panel that the normal practice for complex patients was for 

a band 7 case holder to undertake an initial assessment. Ms 9 had worked with all the 

registrants in this case and was also able to comment on wound care. The panel 

therefore found her evidence to be credible and reliable.  

 
Mr 11 
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In considering Mr 11’s credibility, the panel noted that he had been called as a defence 

expert witness. He provided the panel with three separate reports dated 10 November 

2016, 27 January 2017 and 22 February 2017. Mr 11 had been a consultant vascular 

surgeon since 1990 but since 2011 he had ceased carrying out major vascular 

procedures. The panel was informed that Mr 11 had neither seen nor examined Patient 

A. The panel noted that his instructions were, amongst other matters, to provide an 

opinion relating to Registrant D’s and Registrant E’s fitness to practise. As an expert 

witness in the field of vascular surgery, this was a matter outside the scope of his 

expertise. The panel also noted that, in his first report, he commented, extensively, on 

the notes of the disciplinary hearings and their outcomes in an attempt to answer this. 

He also gave opinions on district nursing matters despite conceding that he was not 

aware of the multi-disciplinary team discussions that had taken place.  

 

The panel also noted that Mr 11 made comments on matters regarding the district 

nursing assessment notes without the knowledge that these notes had been created 

retrospectively, so his opinions in relation to those matters were formed on an incorrect 

basis. The panel found Mr 11’s lengthy evidence to be generally unclear and confusing. 

When challenged in questioning, particularly by the panel, he resiled (that is, went back 

on) on a number of his previous assertions, conceding that they were speculative. For 

example, in his first report, he stated that, at the time the photographs were taken for 

the POVA referral, the changes must have been present for some time, possibly up to a 

month. However, in his oral evidence, he resiled from this, stating that the deterioration 

was rapid, occurring after 17 July 2013 but before 29 July 2013.  However, he was 

unable to give clear reasons as to the basis for his change in opinion. In addition, 

although he remained consistent in his opinion that amputation was inevitable, at 

various points of his evidence, when referred to documentation, he could not give a 

convincing explanation regarding the rate of deterioration.  

 

Moreover, during his oral evidence, he stated that he could not see any indication that 

the nurses, on Patient A’s hospital re-admission, had any concerns regarding his 

condition. However, when it was highlighted that he had before him information 

regarding the POVA referral made on Patient A’s admission, he conceded that this was 

an error on his part.  
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Throughout his oral evidence, Mr 11 had to be reminded about of the expectations of an 

expert witness. He regularly gave opinions on matters which were outside the scope of 

his expertise and which were entirely speculative. For example, despite stating that he 

had reached a clear conclusion in his first report, when challenged, he conceded that at 

the time of writing the report he had “nowhere near enough information”. Mr 11 also 

made numerous sweeping comments but when asked to elaborate, he would speculate, 

backtrack or provide inconclusive or contradictory statements. In the panel’s view, his 

opinions could not withstand the scrutiny of robust questioning. The panel considered 

that this significantly undermined his reliability as an expert witness.  

 
Ms 12 

 
 
Ms 12 was Registrant E’s Royal College of Nursing (RCN) representative supporting 

her during the Health Board disciplinary process. At times during questioning, she 

appeared to jump to conclusions to support Registrant E. She came across as an 

honest and straightforward witness who was doing her best to assist the panel. 

However, she was generally unclear in her recollection regarding the gaps in the 

minutes of the meetings and gave opinions on community nursing band 5 and 7 

responsibilities, despite having not worked in a clinical role since 2008.  

  

The panel then went on to consider all of the charges individually and made the 

following findings of fact: 

That you, a registered nurse employed by Abertawe Bro Morgannwg University Health 

Board working in the District Nursing Team within the Swansea Locality between 26 

June 2013 and 29 July 2013  

1. Did not provide adequate care to Patient A, in that you 

Charge 1 .1 

1.1.  Did not check the transfer letter and / or use other means to find out or establish 

1.1.1.      the correct dressings to be applied to the leg 
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1.1.2.     any allergies Patient A may have  

This charge is found not proved 

 

The panel had before it a copy of the transfer letter, completed by the Hospital 

discharging nurse dated 26 June 2013. This clearly recorded that Patient A was to have 

acetic acid soaks daily and Jelonet dressings with a dry outer dressing to be used on 

the ulcer. It also recorded that Patient A had an iodine allergy. The panel also heard 

evidence from Ms 3 who explained that it was her understanding that, when a patient 

was discharged, the hospital would ring the district nurses’ office to inform them of a 

patient’s discharge and a transfer letter would be given to the patient to show to the 

district nurse on the first visit. Ms 3 stated that, if the transfer letter was not provided to 

the district nurse, the nurse would be expected to ask for it. As such, she said Ms Jones 

should have asked to see the transfer letter to establish the correct dressings that 

should be applied to the leg.  

 

The panel first considered whether Ms Jones checked the transfer letter to find out or 

establish the correct dressings to be applied to the leg and any allergies Patient A may 

have had. In reaching its decision, the panel considered whether there was a transfer 

letter at Patient A’s home and whether Ms Jones had the opportunity to check the letter 

but did not do so. However, there was no evidence before this panel that the transfer 

letter had been available, for Ms Jones or any other district nurse, at Patient A’s home 

throughout the material time.  In the investigatory meeting held on 25 September 2013, 

when asked what documentation was in the house, Ms Jones stated that she did not 

see a transfer letter.  

 

The panel also heard evidence from Registrant C and Mr 7 that, during their visits to 

Patient A, neither had sight of the transfer letter. Both those witnesses were consistent 

in their evidence that, despite the expectation that the patient would show the district 

nurse the transfer letter, it was not uncommon for it to be mislaid and therefore not be 

made available to the district nurse. The panel noted that Registrant C was clear in her 

evidence that she had not seen the transfer letter until the Health Board disciplinary 

proceedings. Taking all these factors into account, the panel could not be satisfied that 

the transfer letter was available in the home at the time of Ms Jones’ visits to Patient A.  
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The panel therefore determined that Ms Jones could not have checked the letter in the 

home and accordingly the first part of charge 1.1 fails in that respect.  

 

The panel then went on to consider the second part of charge 1.1 namely whether Ms 

Jones used other means to find out or establish the correct dressings to be applied to 

Patient A’s leg or any allergies he may have had.  

 

The panel noted that, on the evidence, Ms Jones was initially asked to attend to Patient 

A on her way home on 27 June 2013 by Registrant D, who was one of the two Band 7 

District Nurse Team leaders. Registrant D had planned to make the visit herself to 

assess Patient A following his discharge on 27 June 2017, but she did not do so for 

personal reasons. In her written statement, Registrant D said that she had telephoned 

Patient A, who asked her to defer the visit until the following day. In her investigatory 

interview dated 6 October 2013, Registrant D is recorded as stating that she asked Ms 

Jones to visit Patient A and that she verbally relayed the hospital handover information 

about the dressings to Ms Jones.  

 

On 28 June 2013, there was an entry in the “one off card” which recorded and was 

signed by Ms Jones stating that she had renewed Patient A’s dressing. However, she 

did not record the type of dressing she used or indicate any enquiries she had made to 

ensure that she used the correct dressings. The panel considered, that, having received 

a handover from her Band 7 team leader during which the hospital handover was 

relayed to her, it was possible that Ms Jones renewed the dressing using the dressings 

given to the patient by the hospital on discharge (To Take Out “TTO”). Given the paucity 

of the evidence in this regard, the panel could not be satisfied Ms Jones did not use 

other means to find out or establish the correct dressings to be applied. Accordingly, the 

panel found charge 1.1.1 not proved.  

 

In respect of charge 1.1.2, the panel noted that Ms Jones made her record of the visit 

on 28 June 2013 on the “one off card”. The one off card had initially been commenced 

by Registrant D and Registrant E, both Band 7 nurses, some three months before. On it 

was information stating that Patient A had no known allergies. The information was 

therefore available for Ms Jones and it was reasonable for her to have accepted or 
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relied upon it. There was therefore no need to use other means to find out or establish 

whether Patient A had any allergies. Accordingly, the panel found charge 1.1.2 not 

proved.  

 

The panel therefore found charge 1.1 not proved, in respect of both charges 1.1.1 and 

1.1.2. 

 

Charge 1 .2 

Did not complete a risk assessment 

This charge is found proved 

 

Amongst the suite of health board nursing documentation for Patient A, there was a 

Risk Assessment Checklist. There are no entries by Ms Jones on this form. The panel 

had regard to a partially completed Risk Assessment Checklist signed by Registrant C 

on 1 August 2013, albeit that it was dated 1 July 2013. In her investigation meeting 

dated 20 September 2013, Registrant C is recorded as stating that there was no 

documentation available in Patient A’s home and it was following her first visit on 1 July 

2013 that she began, but did not complete, the suite of assessments and a care plan 

that should have been completed for Patient A on the first community visit. The panel 

was therefore satisfied that Ms Jones did not complete a risk assessment either on her 

first visit or during her subsequent visits to Patient A at the material time.  

 

The panel was also satisfied that the Health Board’s Risk Assessment Checklist sets 

out the relevant risk factors to be considered for each patient. By not completing this 

risk assessment on her first visit on 28 June 2013, or any of her subsequent visits, the 

panel was satisfied that Ms Jones did not consider or assess the relevant risks, for 

example, Patient A’s mobility and pain levels and therefore did not provide adequate 

care to Patient A.  

 

It therefore found charge 1.2 proved.  

 

Charge 1 .3 
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Did not complete a wound assessment chart 

This charge is found proved 

 

The only Wound Assessment Chart in Patient A’s records was partially completed 

retrospectively by Registrant C on 1 August 2013 and it purported to be her record of 

observations of the wound on 1 July 2013.  

 

The panel heard evidence from Ms 6 who stated that the Wound Assessment Chart was 

a quick, simple and effective way to assess and record a large amount of detail about 

the wound, for example, type, appearance and size. It also identifies factors that may 

delay healing. Its purpose was to provide a baseline of the wound so that successive 

nurses could judge thereafter whether a wound is improving or deteriorating. Ms 6 

stated that, as the first nurse to review and assess Patient A, Ms Jones should have 

completed a Wound Assessment Chart. She told the panel that the documentation on a 

Wound Assessment Chart could take less than a minute depending on how familiar a 

nurse was with the chart. She stated: 

 

“… every nurse who goes into the home must make sure there is a wound assessment 

chart there because when you go into the home you have to evaluate the outcome of 

the care that is being delivered.  One of the things you would look for is evidence of the 

wound assessment, and the Wound Assessment Chart is generally what you would go 

to for that information on what the wound looked like, how much exudate, how much 

pain the patient was in, the condition of the wound bed.  That would give you the 

information that had been recorded to evaluate the effectiveness of the dressing that 

had been put on.” 

 
Ms 6 told the panel that, as no Wound Assessment Chart was used, different nurses 

coming in would have found it difficult to determine whether there was any deterioration 

or worsening of the wound thus placing Patient A at risk of harm. Ms 6 told the panel 

that Ms Jones should have undertaken a wound assessment and completed a Wound 

Care Plan on her first visit and her review of that wound assessment and the Care Plan 

should have been ongoing, on a two weekly basis. She also stated that Ms Jones 

should have included a measurement of the wound in her assessment.  
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The panel accepted the evidence of Ms 6. It was therefore satisfied, on the balance of 

probabilities, that Ms Jones did not complete a Wound Assessment Chart either on her 

first visit on 28 June 2013 or on any of her subsequent visits during the material time. 

By not completing the Wound Assessment Chart as necessary, Ms Jones did not 

provide adequate care to Patient A. 

 

Accordingly, the panel found charge 1.3 proved. 

 

Charge 1 .4 

Did not create a care plan 

This charge is found proved 

 

There was no care plan in Patient A’s records at the material time. 

 

The panel heard evidence from Ms 3 who stated that it was an expectation that the 

nurse who first assesses the patient should write a care plan based on that assessment. 

She said that this was a basic nursing skill. The care plan should then have been kept 

with Patient A’s notes in his house. The care plan should have recorded the skin 

integrity and condition of the wound, including a drawing of its size. She said there 

should also have been care plans to address Patient A’s nutritional care, mobility, any 

pressure areas and personal hygiene. Ms 3 outlined the reasons for requiring such care 

plans in Patient A’s circumstances. Ms 3 told the panel that there was no evidence that 

any care plans were ever created by Ms Jones.  

 

The panel also heard oral evidence from Ms 6 who stated that, in the context of wound 

dressing, a care plan communicated, between healthcare professionals, what care is 

needed for wound management.  She explained that, as district nurses worked alone 

and different district nurses attended Patient A, it was necessary for these nurses to 

document, and accordingly communicate to other health colleagues, the care being 

provided for the wound.  She stated that, as the first district nurse to visit Patient A, Ms 

Jones should have assessed the patient’s wound and translated that into a care plan, 
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then applied the dressing. The subsequent nurses to visit Patient A should then have 

followed that care plan, amending it where necessary with explanation to ensure 

continuity of care.  After each visit, the care plan should have been revised and 

evaluated, if necessary, depending on any changes to the wound.  Ms 6 stated that the 

absence of a care plan in this case could account for the range of different dressings 

applied to Patient A’s wounds, as the rationale for these changes was unclear.   

 

The panel accepted the evidence of Ms 3 and Ms 6. In the panel’s view, in the absence 

of an initial care plan, it was incumbent upon any subsequent visiting nurse to create 

one for Patient A. It therefore determined that Ms Jones did not create a care plan for 

Patient A either on her first visit on 28 June 2013 or on any of her subsequent visits 

during the material time. The panel also determined that by not doing so, Ms Jones did 

not provide adequate care to Patient A. Accordingly, the panel found charge 1.4 proved.  

 

Charge 1 .5 

Did not make adequate records of your visits to Patient A’s home 

This charge is found proved 

 

The panel had regard to the Band 5 job description which requires Band 5 nurses to 

maintain accurate and contemporary clinical records in line with NMC guidelines. The 

panel considered that during the period following Patient A’s discharge on 27 June 2013 

and before his re-admission to hospital on 29 July 2013, he was visited 14 times by 

members of the district nursing team. Nine of those visits were made by Ms Jones. 

These were on 28 June 2013 and then on 8, 10, 12, 15, 17, 19, 22 and 24 July 2013. 

Her first entry on the one-off card simply stated “home from hospital dressing renewed.”  

Her subsequent entries were as follows: 

 

“8 July 2013: foot redressed i/c Mesitran wool + Tubifast 

10 July 2013: foot looks a lot cleaner today, same redressed with Mesitran. 

12 July 2013: foot looks a lot cleaner today Mesitran cleaning wound .. … (illegible) 

15 July 2013: foot a lot cleaner today again. Honey reapplied asked to check his bottom 

advised to use conotrane cream area red but not broken. 
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17 July 2013: foot cleansed and redressed. c/o [complaining of] Fluid leaking from rt leg 

o/e [on examination] oedema ++ will see GP. 

19 July 2013: Mesitran to the leg Autrauman to foot tubifast + wool. Tubifast 

22 July 2013: Foot bathed + redressed commenced on Frusimide (sic) 40mg Daily. 

24 July 2013: Wound cleaned silver applied to clean up the wound. Big toe nail on (L) 

leg fell off toes looking very black close to falling off when applying tubifast to (L) leg a 

maggot dropped from the foot no signs of anymore. Dressing applied ® right (sic) to 

help stop the fluid leaking. Both redressed.” – this entry was recorded by a student 

nurse, Ms 2, but was not countersigned by Ms Jones. 

 

The Nursing Report pro-forma requires that a nurse record (in five separate columns): 

the date of the visit; any comments; details regarding progress; care as planned; and to 

sign the entry.  However, Ms Jones did not make discrete entries under each column. 

Instead she only briefly summarised her actions on each visit as recorded above. These 

were written across all five columns. The entries dealt primarily with the dressing she 

applied and the cleanliness of wound. There were no entries which could be regarded 

as amounting to an holistic assessment of Patient A in respect of his mobility, pain, 

nutrition, mood, sleeping patterns or any other relevant matters pertinent to his progress 

and overall wellbeing. The last entry was made by the student nurse, Ms 2, who was 

shadowing Ms Jones on 24 July 2013, when a maggot was observed.  

 

The panel accepted the evidence of Ms 3, Ms 6 and Ms 9 who all stated that, in their 

professional opinions, the patient notes written by Ms Jones were inadequate. Ms 3 

stated that Ms Jones had not assessed the wound on Patient A’s discharge from 

hospital to enable her to make a baseline assessment and no care plans had been 

completed. Ms 3 further stated that Ms Jones’ notes lacked any relevant or appropriate 

detail about the condition of the wound including any deterioration or improvement and 

did not contain any rationale for the frequent changes of dressings. When referring to 

the note made by Ms Jones on 17 July 2013 which mentioned that Patient A’s right leg 

was leaking fluid, although she recorded that she “will see GP”, Ms 3 stated that there 

was no follow-up documentation to indicate whether this had occurred. However, 

Patient A had a prescription for Furosemide which was noted by Ms Jones on the 22 

July 2013, suggesting that the GP had been contacted, though not by whom.   
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The panel also bore in mind the evidence of Ms 6 who stated that Ms Jones’ entries 

provided insufficient information and was “very poor record keeping.”   

 

In the panel’s view, Ms Jones did not properly document Patient A’s health status and 

overall progress with even the minimum of detail that would have enabled proper 

continuity of care. She did not record any discussions she may have had with Patient A, 

his partner or the care support staff about the treatment she was providing and its 

effectiveness.  

 

The panel was therefore satisfied that records Ms Jones did make of her visits to 

Patient A were wholly inadequate. In the panel’s view, record-keeping is a fundamental 

part of nursing care and by not making adequate records of her visits to Patient A’s 

home, Ms Jones did not provide adequate care to Patient A. Accordingly, the panel 

found charge 1.5 proved.  

  

Charge 1.6 

Did not ensure the correct dressing was applied 

This charge is found proved 

 

The panel noted that the dates encompassed in the charge cover the period from the 

day of Patient A’s discharge from hospital (27 June 2013) to the day of his Hospital re-

admission (29 July 2013). During this period, Ms Jones made nine visits to Patient A, 

with the first visit being on 28 June 2013. Her entry following this visit in Patient A’s one 

off card simply recorded that “Home from hospital - Dressing renewed”. There is no 

record detailing what dressings were applied on 28 June 2013. The panel has already 

found, in relation to charge 1.1.1, that Ms Jones received a verbal handover from 

Registrant D and it is possible that she renewed the dressing using the dressings given 

to the patient by the hospital on discharge (To Take Out “TTO”).  

 

Ms Jones was on leave from 1 – 7 July 2013. In respect of her subsequent visits to 

Patient A from 8 July 2013, the panel noted that, in her entries in Patient A’s 
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continuation notes, Ms Jones had recorded using Mesitran dressings. The panel had 

regard to two dressings requests dated 1 July 2013 and 5 July 2013. The first was 

made by Registrant C for silver dressings and the second by Mr 7 for Mesitran 

dressings. The panel heard evidence that such requests were made to Registrant D and 

Registrant E, the Band 7 nurses who would then prescribe them.  Any such prescription 

would have superseded any previous prescription for dressings.  

 

The panel noted Ms 3’s evidence that there was no rationale provided in the records for 

the change in dressings requested by Mr 7 on 5 July 2013. In fact, Mr 7 made no record 

of that visit in Patient A’s continuation notes and could not, in his evidence, provide the 

reasons for the change from silver dressings as requested by Registrant C on 1 July 

2013 to Mesitran dressings on 5 July 2013.   

 

Although the panel had regard to the prescription request dated 5 July 2013, it heard 

evidence that this would be kept in the office and Ms Jones was unlikely to have had 

access to it.  In the context where there was no record about the change of dressing, or 

rationale for the change, from the nurse who made it, there was no evidence before the 

panel that Ms Jones made any enquiries on 8 July 2013 to ensure that the Mesitran 

dressings were the correct dressings to be applied. In those circumstances, and as 

Patient A’s allocated nurse, the panel was satisfied that Ms Jones should have taken 

steps to ensure that the Mesitran dressings available at Patient A’s home when she 

attended on 8 July 2013 were the correct dressings to be applied.  

The panel therefore determined that Ms Jones did not ensure the correct dressing was 

applied and, in doing so, she did not provide adequate care to Patient A. Accordingly, 

the panel found charge 1.6 proved. 

Charge 1.7 

Did not escalate Patient A’s deteriorating condition  

This charge is found proved 

 

The panel heard evidence from Mr 7 that, when he attended Patient A’s home on 26 

July 2013, he was “appalled” at the state of the Patient’s legs. Mr 7 stated that Patient 
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A’s condition had deteriorated considerably since his previous visit on 5 July 2013. He 

described the wound as “wet, sloughy, mucky and necrotic areas with yellowish 

exudate.”  He told the panel that he dressed the wound and explained to Patient A and 

his wife that he would relay his concerns about the state of the wound to the GP. He 

said that he escalated the matter to Registrant E upon his return from the Surgery and 

provided her with a comprehensive handover of the situation, expressing his concern at 

the deterioration of Patient A’s legs, lack of assessment/planning/ appropriate 

dressings/care plans.  He told her he had escalated the matter to Patient A’s GP and 

after consulting Patient A’s notes, the GP prescribed antibiotics, requested a blood test 

and that a wound swab be taken for culture and sensitivity.  

 

Mr 7 said he obtained the antibiotics and returned to Patient A’s home to give them to 

him and to undertake the swabs and bloods, which he then took to Morriston Hospital 

Path Lab. Mr 7 told the panel that when he visited Patient A again, on 29 July 2013, he 

saw no improvement. He therefore called the on-call GP who arranged Patient A’s 

admission into hospital.   

 

The panel heard evidence that the condition of Patient A’s legs on his re-admission to 

hospital was so poor that a safeguarding referral for neglect (POVA) was made by a 

staff nurse in the Accident and Emergency department at the Hospital at 02:20 on 30 

July 2013.  

 

The panel heard evidence from Mr 1 who was the Consultant Vascular Surgeon who 

undertook Patient A’s amputation for his left leg initially and then the right leg, a month 

later. Mr 1 stated he was involved in Patient A’s care in July and August 2013 and 

subsequently conducted a medical review as part of the investigation into the care 

Patient A received. He explained that Patient A had been in the care of his colleague 

during Patient A’s hospital stay during May - June 2013 and that his report included 

information from his colleague’s clinical notes for that period.  

 

Mr 1 told the panel that it was his opinion that Patient A’s left leg ulcers had deteriorated 

at a rate faster than anticipated and that his right leg (previously unaffected and 

asymptomatic) had now become ulcerated.  He stated that, when Patient A was re-
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admitted, the wounds to his left leg were in such a poor state that maggots were found 

living within the necrotic tissues of his left foot and there was partial separation of the 

tissues. He stated that Patient A had developed, during his discharge period, leg and 

hip fixed flexion contractures – a response to being in constant pain and drawing his 

hips and knees up to find a position of comfort. He stated that such contractures would 

occur when a limb is fixed in position for long periods of time and they would take at 

least three to six weeks of immobility to develop. By 29 July 2013, the contractures were 

at 90 degrees or more.   

 

In reaching its decision, the panel noted that Ms Jones was the only registered nurse 

who visited Patient A between 8 July and 24 July 2013. Her last visit was only two days 

prior to Mr 7’s visit on 26 July 2013, following which he escalated concerns about the 

state of Patient A’s wounds to the GP and Registrant E.  The panel accepted Mr 7’s 

evidence that his level of concern about the deterioration of the wounds was such that it 

warranted escalation. The panel also accepted Mr 1’s evidence that the deterioration he 

witnessed on 29 July 2013, particularly in relation to Patient A’s immobility and 

contractures, would have taken at least three weeks to develop and that such 

deterioration in his mobility should have been escalated at an earlier stage.  

 

In the investigation meeting of the 25 September 2013, Ms Jones is recorded as stating 

that Patient A slept in his armchair. Ms 2 told the panel that she had only seen Patient A 

sitting down when she visited with Ms Jones. Both these factors should have alerted Ms 

Jones to the fact that his mobility might have been compromised and should have 

prompted an assessment.   

 

When considering the notes made by Ms Jones, between the 8 and 22 July 2013, there 

is no indication of any deterioration of either Patient A’s wound or his mobility and no 

record of any pain suffered by Patient A. Moreover, Ms Jones made no record that she 

escalated any concerns about either Patient A’s lack of mobility or wound deterioration 

to a GP, a tissue viability nurse and/or a Band 7 nurse. Ms Jones’ care records on 10, 

12 and 15 July 2013 successively state “foot looks a lot cleaner”. The panel accepted 

Ms 6’s evidence that this entry is not qualitative. It was not clear what “cleaner” means 
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nor was it clear whether this related to the foot itself or the wound. The entries recorded 

by Ms Jones did not provide much information.  

 

The panel further noted that, in the entry made on 24 July 2013 by the student nurse 

shadowing Ms Jones, it was recorded: 

 

“Wound cleaned silver applied to clean up the wound. Big toe nail on (L) leg fell off toes 

looking very black close to falling off when applying Tubifast to (L) leg a maggot 

dropped from the foot no signs of anymore. Dressing applied ® right to help stop the 

fluid leaking.” 

 

The panel accepted the evidence of Ms 6 that, if Patient A was reported to have 

developed a necrotic big toe, as well as already having a necrotic little toe, this was a 

sign of deterioration. She explained that, although developing a further necrotic toe was 

not unexpected, it was a sign that the Peripheral Arterial Disease (“PAD”) is progressing 

and Ms Jones should have reported this deterioration to the GP, to refer Patient A back 

to hospital. Moreover, the fact that the student nurse had noted a maggot falling from 

the wound should have warranted a referral to the GP. There is no record made by Ms 

Jones to indicate she had escalated the matter to the GP or anyone else. Although the 

panel heard evidence from Ms 2 that Ms Jones had told her she would escalate the 

matter to a Band 7 nurse, Ms 2 did not know whether Ms Jones had done so. There 

was no other evidence before the panel to confirm that she had in fact done so. 

 

The panel bore in mind the evidence of Ms 6 that if a nurse sees a wound deteriorate 

and this is outside their competence, they should get help from a more senior nurse or a 

tissue viability nurse who can give advice. If the wound is deteriorating the GP should 

be called and/or the patient referred back directly to the vascular team. The panel had 

before it a copy of the Health Board’s Wound Assessment Chart. The panel noted on 

the first page of that Chart, there is a referral box for the nurse to seek advice from 

various professionals, for example, a tissue viability nurse or the surgeon. It also sets 

out how to locate their contact numbers from the Health Board Wound Care Guide on 

the intranet.  
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The panel was satisfied that there was a deterioration in Patient A’s condition at the 

material time. In particular, the panel reminded itself of Mr 1’s evidence that on Patient 

A’s discharge from hospital, he had a wound on his left leg but his right leg was 

“unaffected” and “asymptomatic.” By the time, Mr 7 visited Patient A on 26 July 2013, 

the right leg was also ulcerated.  

 

Ms Jones’ entry in Patient A’s notes on 17 July 2013 indicated that fluid was leaking 

from Patient A’s right leg and that she “will see GP”.  The panel noted that on 22 July 

2013, Patient A was commenced on Furosemide which Ms 6 stated is an oral drug – a 

diuretic tablet – which acts on the kidneys to get rid of excess water which may reduce 

oedema. On that basis, the panel considered that it was likely that Patient A’s oedema 

had been reported to the GP. However, there was no evidence before the panel to 

indicate that this was done by Ms Jones and if so in what form, as there was no other 

record made by Ms Jones detailing any concerns she raised and may have discussed 

with the GP. The panel was satisfied that Ms Jones had not escalated any deterioration 

in Patient A’s mobility or legs save, possibly, for the oedema in the right leg. The panel 

accepted the evidence of Mr 7 that when he raised his concerns with Ms Jones on 26 

July 2013, she was dismissive and said that Patient A was “fine”.   

 

The panel therefore determined that Ms Jones did not escalate Patient A’s deteriorating 

condition and in not doing so, she did not provide adequate care to Patient A. 

Accordingly, the panel found charge 1.7 proved. 

 

Charge 2 

By your conduct in any / all of the charges above, contributed to the loss of a chance 

that Patient A’s leg / legs would not have had to be amputated  

This charge is found proved 

 

In considering this charge, the panel considered the evidence before it regarding Patient 

A’s condition at the time of his discharge in June 2013, his condition during the 

intervening period and his condition at the time of re-admission on 29 July 2013.  
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Mr 1 provided the panel with the background to Patient A’s history. He stated that 

Patient A underwent common femoral endarterectomy surgery to increase the blood 

flow to his left leg on 7 May 2013. He stated that, following the surgery, the wound was 

dressed and monitored by the vascular team and plastic surgeons and a conservative 

approach allowed the wound to develop a granulating base in order for the healing 

process to begin. He stated that the healing continued to such a point that Patient A 

was considered suitable for discharge to the community. An outpatient appointment at 8 

– 10 weeks following the procedure was requested. Patient A was discharged from 

hospital on 27 June 2013.  Mr 1 stated that, at the point of discharge, the hospital 

nursing Kardex clearly recorded that Patient A was ambulant, using a Zimmer frame, 

able to walk around the ward, go back and forth to the toilet.  

 

The panel noted that Mr 7’s evidence was that when he visited Patient A on 5 July 

2013, following his discharge from hospital, there were no exceptional circumstances 

that he could recall. He stated that he redressed the areas with the available dressings 

but did not document his visit, as there were no nursing notes in the patient’s home. 

However, when he returned on 26 July 2013, the condition of Patient A’s lower leg had 

deteriorated considerably. He stated that, although the patient’s daily care notes were 

now available, they contained minimal detail and no documented care plan. Mr 7 

escalated his concerns to Registrant E as he was “very annoyed and quite upset that 

this had been left to get like this”. He understood that Ms Jones was visiting Patient A 

regularly with a student and he was very concerned about what had happened. He 

voiced his concerns that he was upset with Ms Jones to Registrant E. He also escalated 

his concerns to a GP who prescribed antibiotics and asked Mr 7 to conduct a wound 

swab and take bloods for a blood test. The GP told Mr 7 to monitor Patient A’s condition 

and if there was no improvement by his next visit to report back to the on-call GP for 

further action to be taken, with a view to hospital admission. When Mr 7 next returned 

three days later on 29 July 2013, he found no improvement so he escalated his 

concerns to the on-call GP who arranged Patient A’s admission to the Hospital.  

 

The panel noted that, when Patient A was re-admitted on 29 July 2013, the staff at A & 

E were so concerned about Patient A’s condition that they made a referral for neglect 

using the All Wales Protection of Vulnerable Adults procedure (POVA) at around 02:20 
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on 30 July 2013. Photographs were also taken and the presence of maggots was 

identified and recorded in the POVA referral.  The hospital admission notes also 

documented that Patient A was in “a lot of pain”.  

 

Mr 1 described to the panel how Patient A’s condition had deteriorated at home 

between his discharge from Hospital at the end of June and his re-admission at the end 

of July 2013. He said that the ulcer became more extensive, exposed more tissues with 

associated gangrene and necrosis, to the extent that the tissues were infested with 

maggots. Mr 1 described this deterioration as significant. This was some four weeks 

and four days after his discharge.  

 

Mr 1 explained the life cycle of blowflies. He stated that the flies, when eating, will lay 

eggs. He stated that the eggs would hatch within 24 hours and it would take three to 

four days before a maggot is of a size that can be visible. He stated that the maggots 

found in Patient A’s wound were not just newly hatched maggots. They were between 

3-6 millimetres in length, which takes considerably longer to grow than 12, 24 or 36 

hours. He was clear that they could not have “appeared in the ambulance journey to 

hospital.”   

 

Mr 1 said that, by the time Patient A returned to hospital, the extent of the tissue loss 

rendered the left limb unsalvageable. Mr 1 said that the right leg had also developed 

ulceration in the period from discharge to re-admission.  In his opinion, the ulceration in 

the right leg was likely to have been a pressure effect from the adjacent leg. He told the 

panel that, in his opinion, Patient A’s ulcers developed at a rate faster than he would 

have expected.  

 

Mr 1 told the panel that with regular reviews, in the community, of the healing of the 

wound on the left foot, any deterioration or development of infection should have been 

brought to the attention of vascular surgeons. This could have delayed or even avoided 

amputation in this very short timescale. He stated that, in the event of a deterioration, he 

would have expected contact from the nursing team to facilitate a review of the patient 

earlier than the planned outpatients appointment scheduled for 8-10 weeks after 

discharge. Mr 1 also stated that, even without deterioration, if it was identified that there 
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was a failure of the wound to progress then this should have been referred back to the 

vascular team. He stated this would have allowed appropriate action to be taken to try 

to slow the deterioration to his left foot. 

 

Mr 1 also stated that Patient A had developed fixed flexion contractures of his hips and 

knees, meaning his knees were bent at 90 degrees or more.  His hips likewise were 

held flexed and unable to be straightened.  He told the panel that Patient A was 

examined in a hospital bed and was not walking at the time of his admission to the ward 

in the early hours of 30 July 2013. He stated that Patient A’s transfer from bed to chair 

took three members of staff.  

 

 Mr 1 told the panel that, even if the ulceration had not progressed to such an extent, 

the development of the flexion contractures precluded further reconstruction or any 

bypass surgery. Mr 1 also stated that, due to the development of contractures, Patient A 

could not be offered a further common femoral endarterectomy surgical procedure to 

improve the circulation to his right leg.  When asked to pinpoint when the opportunity 

was lost for Patient A to undergo revascularisation, or when his limbs were no longer 

able to be saved, he stated that this was at some point during the four weeks and four 

days between Patient A’s discharge from, and re-admission to Hospital. Although 

Patient A had developed flexion contractures, there were no community nursing notes 

regarding his loss of mobility or their development. Mr 1 stated that, if the deterioration 

to Patient A’s right leg had been noted earlier, to allow for appropriate intervention, it is 

likely that the right leg would not have required amputation. In Mr 1’s medical report 

dated 28 July 2014, he stated that “amputation of both legs was not inevitable in this 

gentleman and careful attention to his care following his discharge would have allowed 

earlier assessment and re-intervention by the Vascular Surgeons in this case.”  

The panel noted that, in the intervening period between Patient A’s initial discharge on 

27 June 2013 and his re-admission on 29 July 2013, Patient A had been visited 14 

times by the district nursing team. 9 of those visits had been by Ms Jones. Given that 

Patient A was to be visited by different nurses when Ms Jones went on annual leave 

following her first visit on 27 June 2013, it was incumbent upon her to ensure that the 

appropriate baseline assessments were completed; that is creating a risk assessment, 

wound assessment chart and a care plan to ensure the effective monitoring and 
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evaluation of his progress, to minimise risk and to identify any deterioration at the 

earliest opportunity. She did not do so. Neither did Ms Jones complete these 

assessments between 8 July 2013 and 24 July 2013. 

 

The panel had regard to the job description for band 5 community staff nurses which 

sets out the job summary as follows: 

 

“ … the provision of a comprehensive package of nursing care in the patient’s own 

home under the direction of, but without the direct supervision of the caseload holder, 

and through close collaboration with the multi-disciplinary team members …” 

 

Accordingly, in the panel’s judgement, the essential purpose of Ms Jones’ visits to 

Patient A was to assist in the assessment, planning, implementation, evaluation and 

monitoring of the nursing needs of Patient A and undertaking effective wound 

management. She was also required to establish methods and procedure to prevent 

and minimise risks and report any such risks and to maintain accurate and 

comprehensive records. This was fundamental to Ms Jones’ role as a band 5 nurse.  

 

Between 5 July 2013 when Mr 7 first saw Patient A and 26 July 2013, when he raised 

and escalated concerns about Patient A’s deterioration, Ms Jones was the only nurse 

who visited Patient A in that period and she visited seven times. Her last visit was only 2 

days earlier on 24 July 2013 when the student nurse who was with her documented a 

maggot falling from the wound. When Ms Jones was asked about this in her 

investigation meeting on 25 September 2013, she is recorded as stating that the 

maggot had fallen from behind the armchair and not from the wound. When asked 

about that entry, Ms 6, a clinical nurse specialist in tissue viability, told the panel that 

there should have been great cause for concern if a nurse were to see maggots from a 

wound. She told the panel that she had never seen such deterioration in a wound as to 

result in maggots. She told the panel that she used maggots herself as maggot therapy 

but would not expect any registered nurse to witness a maggot in the circumstances of 

Patient A and then not to escalate the matter. She stated she would expect urgent 

escalation to the GP.   
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The panel accepted Mr 1’s evidence that there was a chance that Patient A would not 

have lost his legs had he received adequate care from Ms Jones. There was a 

comprehensive failure on Ms Jones’ part to properly monitor Patient A in order to 

ensure that he received adequate care, particularly in relation to his wound. The panel 

noted that, as the first community nurse to visit Patient A, Ms Jones was required to 

complete a risk assessment; complete a wound assessment chart; create the relevant 

care plans (identified in the panel’s findings on charge 1.4), ensure the correct dressing 

was applied; make adequate records of her visits to Patient A’s home and to escalate 

Patient A’s deteriorating condition.  She did not do so.  

 

As a result, there was no baseline assessment upon which any other visiting nurse 

could conduct an adequate review of the condition of Patient A’s wounds. This was 

further compounded by the fact that, in her subsequent visits, Ms Jones did not carry 

out the necessary nursing tasks as set out in the charges found proved namely charges 

1.2, 1.3, 1.4 1.5, 1.6 and 1.7.  

 

Further, the panel has also accepted that, as a result of the development of the 

significant flexion contractures, the opportunity was lost for Patient A to undergo 

revascularisation or to save his legs from amputation.  The panel noted that, during the 

period Ms Jones had visited Patient A, in addition to the charges found proved she did 

not assess Patient A’s pain or mobility. The panel bore in mind Mr 1’s evidence that the 

contractures would have developed following 3 – 6 weeks of immobility. He also stated 

that to a person with no medical or nursing training it would be difficult to notice that 

someone has developed flexion contractures particularly if you only observe them sitting 

or sleeping in a foetal position. Taking this into account, and in the absence of any 

entries by Ms Jones suggesting otherwise, it is the panel’s view that, it was more likely 

than not that Ms Jones did not conduct any proper assessment of Patient A’s mobility 

during her visits. The panel bore in mind that, in her investigation meeting, Ms Jones is 

recorded as stating that Patient A slept in his chair.  

 

For all these reasons, the panel was satisfied that the omissions in respect of Patient 

A’s care by Ms Jones as set out in charges 1.2, 1.3, 1.4, 1.5, 1.6 and 1.7, did contribute 
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to the loss of a chance that Patient A’s leg / legs would not have had to be amputated. 

Accordingly, the panel found charge 2 proved.  

 
[Hearing resumed on 4 February 2018] 

 

Application for Interim Order on adjournment 

 

The panel considered the submissions made by Mr Brown that an interim order for a 

period of 18 months should be made on the grounds that it is necessary for the 

protection of the public and is otherwise in the public interest. In his submissions he 

referred the panel to the cases of NH v GMC [2016] EWHC 2348 (Admin) and Sheikh v 

General Dental Council [2007] EWHC 2972 (Admin). 

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the harm caused to Patient A in reaching the 

decision to impose an interim order. The panel was satisfied that an interim suspension 

order would adequately protect the public during the period it is in force and uphold the 

wider public interest. 

 

The period of this order is for 18 months to allow this hearing to conclude. 

 

CASE MANAGEMENT DIRECTIONS 

 

By consent and with the agreement of all parties, the panel makes the following case 

management directions:  

 

1. NMC to confirm, within 7 days, with the panel and parties the dates on which the 

hearing will resume. 

 

2. Counsel to exchange written statements on the behalf of the registrants at least 7 

days before the start of the resumed hearing. 
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3. Counsel to notify the NMC of any additional witnesses they intend to call and to 

submit written statements by such witnesses at least 7 days before the start of the 

resumed hearing. 

 

This hearing will resume on 1 May 2018. 
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[Hearing resumed on 6 November 2018] 

 

Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Ms Jones was not in attendance 

and that written notice of this hearing had been sent to her registered address by 

recorded delivery and by first class post on 5 October 2018.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Ms 

Jones’ right to attend, be represented and call evidence, as well as the panel’s power to 

proceed in her absence.  

 

Mr Brown submitted the NMC had complied with the requirements of Rules 11 and 34 of 

the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (the 

Rules).  

 

The panel heard and accepted the advice of the Legal Assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Jones has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34.  

 

Decision on proceeding in the absence of Ms Jones 

 

The panel next considered whether it should proceed in the absence of Ms Jones.  

 

The panel had regard to Rule 21 (2) which states: 

 

‘(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 
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(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions.’ 

Mr Brown invited the panel to proceed in the absence of Ms Jones on the basis that she 

had voluntarily absented herself. Mr Brown reminded the panel that Ms Jones has not 

attended any of the previous hearings. Further, he told the panel that Ms Jones had not 

responded to the notice of hearing. Mr Brown further submitted that in the 

circumstances, taking into consideration the public interest in the expeditious disposal of 

the case, it is fair to proceed in the absence of Ms Jones. He submitted that, in the light 

of Ms Jones’ non engagement in the proceedings so far, there is little or nothing to be 

gained from an adjournment. Further, Mr Brown submitted that no adjournment has 

been requested by Ms Jones. 

 

The panel heard and accepted the advice of the Legal Assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution”. 

 

The panel has decided to proceed in the absence of Ms Jones. In reaching this 

decision, the panel has considered the submissions of Mr Brown. It has had regard to 

the overall interests of justice and fairness to all parties. It noted that: 

 

 no application for an adjournment has been made by Ms Jones; 

 there is no reason to suppose that adjourning would secure her attendance at 

some future date;  

 This case involves three other registrants, two of which are in attendance;  
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 the charges relate to events that occurred in 2013; and 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Ms Jones in proceeding in her absence. Although the 

evidence upon which the NMC relies will have been sent to her at her registered 

address, she will not be able to challenge the evidence relied upon by the NMC and will 

not be able to give evidence on her own behalf. However, in the panel’s judgment, this 

can be mitigated. The panel can make allowances for the fact that the NMC’s evidence 

will not be tested by cross examination and, of its own volition, can explore any 

inconsistencies in the evidence which it identifies. Furthermore, any limited 

disadvantage would be the consequence of Ms Jones’ decision to absent herself from 

the hearing, albeit in the context of the medical conditions described above. 

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Jones.  
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Submission on misconduct and impairment 

 

Having announced its finding on all the facts, the panel then moved on to consider, 

whether the facts found proved amount to misconduct and, if so, whether Ms Jones’ 

fitness to practise is currently impaired.  

 

In his submissions Mr Brown invited the panel to take the view that Ms Jones’ actions 

amounted to a breach of The Code: Standards of conduct, performance and ethics for 

nurses and midwives, 2008 (the Code), applicable at the time of these events. He then 

drew the panel’s attention to specific paragraphs and identified where, in the NMC’s 

view, Ms Jones’ actions amounted to misconduct.  

 

Mr Brown referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

Mr Brown then moved on to the issue of impairment. He addressed the panel on the 

need, in addition to protecting the public, to have regard to protecting the public and 

have regard to the wider public interest. This included the need to declare and maintain 

proper standards and maintain public confidence in the profession and in the NMC as a 

regulatory body. Mr Brown referred the panel to the cases of Council for Healthcare 

Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 

(Admin) and Cheatle v GMC [2009] EWHC 645 (Admin).  

 

Mr Brown submitted that Ms Jones’ poor documentation, as well as her failure to identify 

the significant deterioration in Patient A’s wounds and to escalate appropriately, 

amounted to serious professional misconduct. Mr Brown also submitted that in the 

absence of any evidence of reflection, insight or remediation, Ms Jones is liable to 

repeat the conduct that was found proved. 

 

Mr Brown further submitted that the public interest is engaged in this case due to the 

seriousness of Ms Jones’ failings. He submitted that an informed member of the public 
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would be concerned if a finding of no impairment were to be made in the circumstances 

of this case.   

 

Decision on misconduct and impairment 

 

The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant; these included Roylance and Ronald Jack 

Cohen v General Medical Council [2008] EWHC 581 (Admin). 

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Ms Jones’ fitness to practise is currently impaired as a result of that 

misconduct.  

 

The panel, in reaching its decision, accepted that there was no burden or standard of 

proof at this stage and exercised its own professional judgement. 

 

The panel had regard to the public interest and to the overarching objectives of the 

NMC. These are to protect, promote and maintain the health safety and well-being of 

the public and patients, and to uphold/protect the wider public interest, which includes 

promoting and maintaining public confidence in the nursing and midwifery professions 

and upholding the proper professional standards for members of those professions. 

 

Decision on misconduct 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of the Code. 

 

The panel was of the view that Ms Jones’ actions fell significantly short of the standards 

expected of a registered nurse, and that her actions constituted breaches of the Code, 

specifically: 
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The preamble: 

 

The people in your care must be able to trust you with their health and wellbeing 

 

To justify that trust, you must: 

 

 make the care of people your first concern, treating them as individuals and 

respecting their dignity 

 work with others to protect and promote the health and wellbeing of those in your 

care, their families and carers, and the wider community 

 provide a high standard of practice and care at all times 

 be open and honest, act with integrity and uphold the reputation of your 

profession. 

 

As a professional, you are personally accountable for actions and omissions in your 

practice, and must always be able to justify your decisions.  

 

4  You must act as an advocate for those in your care, helping them to access 

relevant health and social care, information and support. 

 

21  You must keep your colleagues informed when you are sharing the care of 

others. 

 

22  You must work with colleagues to monitor the quality of your work and maintain 

the safety of those in your care. 

 

24  You must work cooperatively within teams and respect the skills, expertise and 

contributions of your colleagues. 

 

26  You must consult and take advice from colleagues when appropriate. 

 

28  You must make a referral to another practitioner when it is in the best interests of 

someone in your care. 
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35  You must deliver care based on the best available evidence or best practice. 

 

42  You must keep clear and accurate records of the discussions you have, the 

assessments you make, the treatment and medicines you give, and how effective   

these have been. 

 

54  You must act immediately to put matters right if someone in your care has 

suffered harm for any reason. 

 

56  You must cooperate with internal and external investigations. 

 

61  You must uphold the reputation of your profession at all times. 
 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel concluded that Ms Jones’ multiple failures in 

providing adequate care to Patient A were particularly serious.  

 

Ms Jones was the named nurse who visited Patient A nine times between 27 June 2013 

and 29 July 2018. During these visits, Ms Jones did not properly assess and document 

Patient A’s health status and overall progress with even the minimum of detail that 

would have enabled proper continuity of care, nor did she develop and implement a 

care plan. Ms Jones also failed to complete a wound assessment chart to provide a 

baseline by which improvement or deterioration could be monitored and to ensure that 

the correct dressing was applied to Patient A. Further, Ms Jones did not escalate 

Patient A’s deteriorating condition.  

 

As the named nurse, Ms Jones conducted the majority of visits to Patient A, but failed to 

complete baseline and ongoing assessments and the associated documentation. These 

actions and omissions contributed to the loss of a chance that Patient A’s leg/legs would 

not have had to be amputated.  
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The panel considered that the succession of failures by Ms Jones in providing adequate 

care to Patient A would be considered deplorable by other members of the profession 

and the public. 

 

The panel found that Ms Jones’ actions and omissions, both individually and 

cumulatively, fell comprehensively short of the conduct and standards expected of a 

nurse and amounted to serious professional misconduct. 

 

Decision on impairment 

 

The panel next went on to decide whether as a result of this misconduct Ms Jones’ 

fitness to practise is currently impaired. 

 

There is no statutory definition of impairment. However, the NMC has defined fitness to 

practise as a registrant’s suitability to remain on the register without restriction.  

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify 

that trust, nurses must act with integrity. They must make sure that their conduct at all 

times justifies both their patients’ and the public’s trust in the profession.  

 

In this regard the panel considered the judgement of Mrs Justice Cox in the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

Grant [2011] EWHC 927 (Admin) in reaching its decision, in paragraph 74 she said: 

 

‘In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.’ 
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Mrs Justice Cox went on to say in Paragraph 76: 

 

‘I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. …’ 

 

The panel found that limbs a, b and c are engaged in this case. The panel determined 

that Ms Jones’ misconduct placed patients at unwarranted risk of harm; had brought the 

profession into disrepute; and had breached the fundamental tenets of the profession. 
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The panel bore in mind that its primary function is to protect patients and the wider 

public interest which includes maintaining confidence in the nursing profession and 

upholding proper standards of conduct and behaviour.  

 

In assessing whether Ms Jones’ fitness to practise is currently impaired, the panel gave 

due consideration to matters which included insight, remorse and any evidence of 

remediation.  

 

The panel had regard to a letter from Ms Jones to the NMC dated 18 January 2016 in 

which she stated the following: 

 

‘Please consider that while I have the deepest sympathy for [Patient A], I feel that 

I did my upmost [sic], under the circumstances to treat this patient. You maybe 

[sic] aware that I retired back in September 2014, and have no intention of [sic] in 

the future. I have also not renewed my N.M.C. membership. 

 

Hoping that you will take these circumstances into consideration.’  

 

The panel noted that, since this letter, Ms Jones has not provided any further 

information or engaged with these proceedings. 

 

In a case where a healthcare professional has remediated and meaningfully reflected, it 

could be reasonably found that the risk of repetition of the misconduct is greatly 

reduced. Whilst, in the panel’s view, the charges found proved in themselves are 

capable of remediation as they relate to clinical errors, Ms Jones has demonstrated no 

reflection, no insight and no remediation. The panel is therefore firmly of the view that 

there is a real risk of repetition based on the absence of remorse, insight and 

remediation. The panel concluded that a finding of impairment was necessary on the 

ground of public protection.  

 

The panel went on to ask itself whether the need to uphold proper professional 

standards and public confidence in the profession would be undermined if a finding of 

impairment of fitness to practise were not made in the current circumstances. The panel 
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concluded that given the seriousness of the charges found proved, a finding of 

impairment is necessary to uphold proper professional standards and public confidence 

in the profession as well as to send a clear message to the profession that such 

misconduct is unacceptable.  

 

Having regard to all of the above, the panel was satisfied that Ms Jones’ fitness to 

practise is currently impaired by reason of her misconduct. 
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Application following the panel’s decision on impairment 

 

 
After the panel handed down its decision on impairment, Mr Brown told the panel that 

the parties had expressed some concerns about the panel’s findings. He made 

submissions on behalf of the parties and referred the panel to the case of Amao v 

Nursing and Midwifery Council [2014] EWHC 147. Mr Brown submitted that in the 

panel’s findings there was a “tension between the principles” as set out in Amao. He 

invited the panel to revisit its impairment findings in the light of the judgment in this 

case, in particular paragraphs 160-162.    

 

Ms Collins on behalf of Registrant C, Ms Johnson on behalf of Registrant D, and Ms 

Staunton on behalf of Registrant E adopted Mr Brown’s submissions.  

 

Ms Collins addressed the panel. She referred the panel to paragraphs 156 and 157 of 

Amao. She submitted that it is not necessary for a registrant to accept their dishonesty 

in order to demonstrate remediation. 

 

Ms Johnson drew the panel’s attention to parts of Registrant D’s reflective statement 

where, in her submissions, she had addressed her misconduct and explained what she 

would do differently in the future. 

 

Ms Staunton sought clarification on the panel’s findings on matters relating to Registrant 

E’s insight and remediation. 

 

The panel heard and accepted the advice of the Legal Assessor. He referred to the 

case of Amao, noting that there had been no reference to this case in earlier 

submissions on impairment. He reminded the panel of his advice prior to its 

deliberations on impairment and he repeated that advice, referring in particular to the 

NMC guidance on Remediation and insight (FTP – 11). He further reminded the panel 

that its assessment as to the sufficiency of insight was a matter for the exercise of its 

own independent professional judgement.   
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The panel carefully reviewed its determination on impairment. It considered the case of 

Amao and had regard to the further submissions of Counsel.  

 

The panel noted that it is for a registrant to demonstrate that they have sufficient insight, 

recognising the problem that needs to be addressed, in respect of insight both into the 

misconduct that had occurred and into what could be done in the future to avoid a 

similar incident reoccurring. The panel accepted that whether or not the registrant has 

demonstrated sufficient insight is a matter for the exercise of the panel’s independent 

judgement.    

 

Determination on sanction 

 

The panel has considered this case carefully and has decided to make a striking-off 

order. The effect of this order is that the NMC register will show that Ms Jones’ name 

has been struck-off the register. 

 

In reaching this decision, the panel has had regard to all the evidence in this case 

including the letter submitted by Ms Jones, the evidence submitted by the NMC and Mr 

Brown’s submissions.  

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel has borne in mind that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. The panel had careful regard to the Sanctions Guidance (SG) published 

by the NMC. It recognised that the decision on sanction is a matter for the panel, 

exercising its own independent judgment.  

 

The panel first considered the aggravating and mitigating factors. The panel identified 

the following as aggravating factors in this case: 

 

 Ms Jones was the named nurse with primary responsibility for Patient A and 

visited him nine times between 27 June 2013 and 29 July 2013; 
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 Ms Jones did not properly assess and did not document Patient A’s health status 

and overall progress with even the minimum of detail that would have enabled 

proper continuity of care; 

 Ms Jones did not develop and implement a care plan, risk assessment, wound 

assessment chart to provide a baseline by which improvement or deterioration 

could be monitored; 

 Ms Jones did not escalate Patient A’s deteriorating condition; 

 

 Ms Jones’ actions and omissions contributed to the loss of a chance that Patient 

A’s leg/legs would not have had to be amputated. 

 Ms Jones’s lack of insight and remediation and the consequent significant risk of 

repetition; 

 Ms Jones’s failure to engage with her regulator; and 

 

 there was no evidence of Ms Jones’ willingness to undertake any remedial steps.  

 

The panel identified the following as mitigating factors in this case: 

 

 The panel was not provided with any evidence of previous regulatory or 

disciplinary findings in respect of Ms Jones. 

 

The panel then turned to the question of which sanction, if any, to impose. It considered 

each available sanction in turn, starting with the least restrictive sanction and moving 

upwards. 

 

The panel first considered whether to take no action. The panel bore in mind that it had 

identified at the impairment stage that there remained a real risk of repetition due to Ms 

Jones’ lack of insight and lack of remediation. As such, any repetition of her misconduct 

would bring with it unwarranted risk of harm to patients. To take no action would 

therefore not provide any protection to the public and would be inconsistent with the 

panel’s findings at the impairment stage. In addition, the panel considered that to take 
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no further action would be wholly inadequate given the seriousness of the misconduct 

found and would therefore not either declare, uphold or maintain standards; nor would it 

maintain the public’s confidence in the profession. 

 

Next, in considering whether a caution order would be appropriate, the panel took into 

account the SG, which states that a caution order may be appropriate where ‘the case 

is at the lower end of the spectrum of impaired fitness to practise and the panel wishes 

to mark that the behaviour was unacceptable and must not happen again.’ The panel 

was clear that Ms Jones’s impairment was not at the lower end of the spectrum and that 

a caution order would be manifestly inappropriate in view of the seriousness of the 

misconduct found and also in view of the panel’s finding on impairment. A caution order 

would offer no protection to the public, as it would not restrict Ms Jones’s practice. 

Therefore, the panel decided that it would be neither proportionate nor in the public 

interest to impose a caution order. 

The panel next considered whether placing conditions of practice on Ms Jones’s 

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be relevant, proportionate, measurable and workable. It 

had regard to the SG and the following factors: 

‘Conditions may be appropriate when some or all of the following factors are 

apparent (this list is not exhaustive): 

 no evidence of harmful deep-seated personality or attitudinal problems 

 identifiable areas of the nurse or midwife’s practice in need of assessment  

and/or retraining 

 … 

 potential and willingness to respond positively to retraining 

 … 

 patients will not be put in danger either directly or indirectly as a result of 

conditional registration 

 the conditions will protect patients during the period they are in force 

 it is possible to formulate conditions and to make provision as to how 

conditions will be monitored.’ 
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The panel noted that whilst the misconduct found gave rise to identifiable areas of Ms 

Jones’s practice which were capable of retraining, she has not demonstrated any 

willingness to respond positively to training. Therefore, it concluded that whilst in theory, 

conditions of practice could be formulated to address her clinical failures, it would be 

wholly impracticable to do so in view of Ms Jones’ lack of engagement. The panel also 

concluded that conditions of practice would be wholly insufficient to mark the 

seriousness of the misconduct in this case.  

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel took into account the SG, in particular: 

 

‘This sanction may be appropriate where the misconduct is not fundamentally 

incompatible with continuing to be a registered nurse or midwife in that the public 

interest can be satisfied by a less severe outcome than permanent removal from the 

register. This is more likely to be the case when some or all of the following factors 

are apparent (this list is not exhaustive): 

 a single instance of misconduct but where a lesser sanction is not sufficient 

 no evidence of harmful deep-seated personality or attitudinal problems 

 no evidence of repetition of behaviour since the incident 

 the Committee is satisfied that the nurse or midwife has insight and does not 

pose a significant risk of repeating behaviour.’ 

The panel determined that Ms Jones’ misconduct had contributed to the loss of a 

chance that Patient A’s leg/legs would not have had to be amputated. It bore in mind its 

findings that there is a real risk of the misconduct being repeated due to Ms Jones’s 

lack of insight and remediation. This would place patients at an unwarranted risk of 

harm. The panel determined that Ms Jones’s misconduct was a significant departure 

from the standards expected of a registered nurse. The misconduct related to a patient 

who was particularly vulnerable. This was aggravated by the fact that Ms Jones made 

no attempt to engage with NMC or remediate the deficiencies in her practice.  

 

The panel therefore determined that these serious breaches of fundamental tenets of 

the profession are wholly incompatible with her remaining on the register. The panel 
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was again clear that a suspension order would not be a sufficient, appropriate or 

proportionate sanction to either protect the public or satisfy the public interest. In the 

panel’s judgement, public confidence in the profession and the NMC as a regulator 

would be undermined by the imposition of a suspension order. 

 

Finally, in its consideration of at a striking-off order, the panel took note of the following 

paragraphs of the SG: 

 

‘This sanction is likely to be appropriate when the behaviour is fundamentally 

incompatible with being a registered professional, which may involve any of the 

following factors. 

 A serious departure from the relevant professional standards as set out in key 

standards, guidance and advice. 

 Doing harm to others or behaving in such a way that could foreseeably result 

in harm to others, particularly patients or other people the nurse or midwife 

comes into contact with in a professional capacity. Harm is relevant to this 

question whether it was caused deliberately, recklessly, negligently or through 

incompetence, particularly where there is a continuing risk to patients. Harm 

may include physical, emotional and financial harm. The seriousness of the 

harm should always be considered. 

 Abuse of position, abuse of trust, or violation of the rights of patients, 

particularly in relation to vulnerable patients. 

 … 

 … 

 …  

 Persistent lack of insight into seriousness of actions or consequences…’ 

The panel determined that Ms Jones’s conduct in respect of the charges found proved 

were significant departures from the standards expected of a Registered Nurse, and are 

fundamentally incompatible with her remaining on the register. The panel was of the 

view that significant failings particularly in respect of Ms Jones’ succession of failures in 

providing adequate care to Patient A, made it incompatible for her to remain on the 

register. Ms Jones’s persistent lack of insight into her behaviour was also a factor that 
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the panel considered. This pattern of extraordinary neglect was so serious that to allow 

Ms Jones to continue practising as a nurse would undermine public confidence in the 

profession and in the NMC as a regulatory body. 

  

Balancing all of these factors and after taking into account all of the evidence before it 

during this case, the panel determined that the only appropriate and proportionate 

sanction is that of a striking-off order. It is the only order sufficient to protect the public 

and meet the public interest in declaring and upholding the proper standards in the 

nursing profession and to meet the public interest in maintaining public confidence in 

the nursing profession and the NMC as its regulator. 

 

Accordingly, the panel directs that Ms Jones’ name be removed from the Register. 
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Determination on Interim Order  
 

The panel has considered the submissions made by Mr Brown that an interim order for 

a period of 18 months should be made on the grounds that it is necessary to protect the 

public and it is in the public interest.  

 

The panel accepted the advice of the Legal Assessor.  

 

The panel was satisfied that an interim suspension order is necessary to protect the 

public and is in the public interest. The panel had regard to the seriousness of the facts 

found proved and the reasons set out in its decision for the substantive order in 

reaching the decision to impose an interim order. To do otherwise would be 

incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the suspension order 28 

days after Ms Jones is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 
 


