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Nursing and Midwifery Council 
Fitness to Practise Committee 

Substantive Hearing 
23 October 2018 – 26 October 2018 
29 October 2018 – 1 November 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

Name of registrant: Olushola Adenike Akinola 
 
NMC PIN:  05G0572E 
 
Part(s) of the register: RN1, Registered Nurse (sub part 1) 
 Adult (18 October 2005) 
 
Area of registered address: England 
 
Type of case: Misconduct 
 
Panel members: John Penhale (Chair, Lay member) 

Jonathan Coombes (Registrant member) 
Jude Bayly (Registrant member) 

 
Legal Assessor: Michael Hosford-Tanner 
 
Panel Secretary: Deepan Jaddoo (23-30 October 2018) 
 Anita Abell (1 November 2018)  
 
Mrs Akinola: Present and represented by Abi Johnson, 

counsel instructed by Royal College of Nursing 
(RCN)  

 
Nursing and Midwifery Council: Dejan Mladenovic, Case Presenter 
 
Facts proved by admission: 1(a), 1(b), 1(c), 1(l)(i), 1(l)(ii) 
 
No case to answer:                                1(d)(i)(1), 1(d)(i)(2), 1(d)(ii)(1), 1(d)(ii)(2), 

1(e)(i)(1), 1e(i)(2), 1e(i)(3), 1e(ii), 1(f), 1(g)(i), 
1g(ii), 1(h), 1(i), 1(j), 1(k)(i), 1(k)(ii), 1(k)(iii), 
1(k)(iv), i(m)(i), 1(m)(ii), 1(n)(i), 1(n)(ii), 2(a), 
2(b)(i), 2(b)(ii), 2(b)(iii), 3(a) and 3(b). 

 
Fitness to practise: Impaired 
 
Sanction: Caution order for 5 years 
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Details of charge: 
 

 

That you, a registered nurse, whilst employed by North Middlesex University Hospital 

NHS Trust: 

 

1) On the night shift of 9 and 10 September 2015: 

 

a. Did not ensure that you received an adequate handover for one or more 

patients at the start of the shift. 

ADMITTED AND FOUND PROVED 
 

b. Did not ensure that you were sufficiently aware of the status of Patient X 

during the shift and/ or did not ensure that you were adequately aware of 

Patient X’s DNAR status. 

ADMITTED AND FOUND PROVED 
 

c. Failed to inform the Night Nurse Practitioner and/ or Site Manager that a 

number of staff had left the ward during the shift and/ or that the ward was 

understaffed.  

ADMITTED AND FOUND PROVED 
 

d. In relation to Hourly Comfort Rounds for Patient X, you: 

i. Did not ensure that  an Hourly Comfort Round was completed at or 

about: 

1. 0400h 

2. 0600h 

ii. Incorrectly recorded that you had completed an Hourly Comfort 

Check, when you had not, at or about: 

1. 0400h 

2. 0600h 
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NO CASE TO ANSWER 
 

e. Incorrectly recorded in Patient X’s nurse’s note that: 

i. At 0515h: 

1. Observations were taken and recorded, when they were not; 

2. Repositioning occurred, when it had not; 

3. Suction was performed, when it was not. 

ii. At 0545h a nasogastric tube was recited, when it was not. 

NO CASE TO ANSWER 
 

f. Incorrectly recorded that Patient X had passed a motion at or about 6am, 

in a Stool Chart, when he had not. 

NO CASE TO ANSWER 
 

 

g. Incorrectly recorded in Patient X’s Observation Chart that observations 

were performed, when they were not, at: 

i. 0410h 

ii. 0530h 

NO CASE TO ANSWER 
 

h. Incorrectly recorded that you inspected Patient X’s Cannula Site at 6am, in 

his Cannula Site Inspection Record, when you did not. 

 

i. Incorrectly recorded that you had inspected Patient X’s intercostal drain in 

his Intercostal Drain Chart at 6am, when you had not. 

 
NO CASE TO ANSWER 

 

 
j. Incorrectly recorded that you had administered medication to Patient X at 

6am in his MAR chart, when you had not.  
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NO CASE TO ANSWER 
 

k. Your actions at charge 1(d)(ii), (e), (f), (g), (h), (i) and/or (j) were dishonest 

in that 

i. You knew that you had not performed the observations/ care 

described 

ii. You sought to represent that you had provided care that had not 

been provided; 

iii. You sought to conceal that adequate care had not been provided; 

iv. You sought to mislead any individual reading the document in 

question. 

NO CASE TO ANSWER 
 

 

l. Upon finding Patient X unresponsive, you: 

i. Failed to ensure that the cardiac arrest team was contacted in a 

timely fashion; 

ii. Did not confirm Patient X’s DNAR status and/ or failed to ensure 

that CPR was commenced in a timely fashion. 

ADMITTED AND FOUND PROVED 
 

m. Colleague A indicating that he intended to copy Patient X’s notes, you: 

i. Obstructed his attempts to obtain and copy the notes and/ or 

prevented him from doing so; 

ii. Recorded one or more of the entries at charges 1(d)(ii), (e), (f), (g), 

(h), (i) and/ or (j) retrospectively. 

NO CASE TO ANSWER 
 

n. Your actions at charge 1(m) were dishonest in that you knew and/ or 

suspected that Patient X’s death would be subject to scrutiny and/ or 

investigation, and you sought to influence that investigation/ scrutiny by: 
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i. Misrepresenting the level of care that had been provided; 

ii. Misrepresenting and/ or minimising your culpability for the care 

provided. 

NO CASE TO ANSWER 
 

2) During the course of the investigation into the events of the night shift of 9/ 10 

September 2015 and Patient X,  you: 

a. Incorrectly stated in a written submission relating to events that at 05.30h 

you provided care to Patient X; 

b. In your undated first interview, you incorrectly stated that: 

i. You completed hourly comfort rounds between 0300h and 0500h; 

ii. At 0530h you provided care to Patient X; 

iii. At 0600h you administered medication to Patient X; 

NO CASE TO ANSWER 
 

3) Your actions at Charge 2 were dishonest in that you were: 

a. Seeking to mislead the investigation; 

b. Seeking to misrepresent and/ or minimise your culpability for the events 

on the night shift in question; 

NO CASE TO ANSWER 
 

AND in light of the above, your fitness to practice is impaired by reason of your 

misconduct. 
 

Background: 
 
The allegations arose whilst you were employed by North Middlesex University Hospital 

NHS Trust. You commenced employment as a Band 5 Staff Nurse with the Trust on 12 

September 2005. On 20 February 2014, you were deployed and commenced working 

on Tower Ward 5 (“T5”), a 22 bedded medical ward. The allegations concern the care 

provided to Patient X on the night shift of 9/10 September 2015.  
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Patient X was admitted on 30 August 2015 at 18:07 hours via Accident and Emergency 

(A&E) reporting sudden onset of shortness of breath, feeling generally unwell and weak, 

and was tachycardic. Patient X was given treatment to stabilise his symptoms and had 

a chest drain inserted before being admitted as an in-patient to T5. At the time of his 

admission, Patient X was also being treated with antibiotics for a bladder infection.  

 

You confirmed that on the night of 9 September 2015, you arrived approximately 15 

minutes late for duty (19:45pm, as opposed to 19:30pm). During the local investigation, 

you confirmed that between 6:20am and 6:30am, Colleague D (a Health Care 

Assistant), had found Patient X “unresponsive” and that she believed him to have 

passed away. You then went to assess Patient X and found no sign of life. You then 

proceeded to lay the body of Patient X flat and called a doctor to certify the death.  

 

The resuscitation call was not active to switchboard until 7:17pm, approximately 57 

minutes after Patient X was reported to have been found dead by staff. You stated that 

you only realised Patient X was for resuscitation when you could not find a pink Do Not 

Attempt Resuscitation (DNAR) form whilst looking for his daughter’s contact details. 

 

Colleague A (Lead for Resuscitation) attended the scene following the resuscitation call. 

Colleague A stated that at the time of attempting to review Patient X’s notes he initially 

was obstructed from doing so by yourself. His recollection was that the last entries were 

made at 21:10pm and that there was a lack of documented observations and the 

comfort round charting did not match the clinical picture. 

 

Colleague C (Ward Manager) attended Patient X on the morning shift of 10 September 

2015 and stated that she had concerns surrounding the events of 9/10 September 2015 

in relation to the general condition of Patient X. Colleague C stated that at the time, staff 

did not seem panicked and were defensive around their involvement of what had 

occurred. She observed that the bed was clean and neat and Patient X had been 
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straightened out which she considered unusual at the scene of an attempted 

resuscitation. 

 

Admissions 
 
At the outset of this hearing, Ms Johnson, on your behalf, told the panel that you admit 

the following charges: 1(a), 1(b), 1(l)(ii). The panel was satisfied that this was sufficient 

to amount to unequivocal admissions and accordingly found these charges proved in 

accordance with Rule 24(5).   

 

Decision and reasons on application pursuant to Rule 31 in relation to Colleague 
C’s evidence via video-link (Webex) 
 

The panel heard an application made by Mr Mladenovic under Rule 31 to allow 

Colleague C to provide evidence to the panel via Webex. Mr Mladenovic submitted that 

this application was being made due to Colleague C’s childcare commitments which 

prevented her from physically attending the hearing. Furthermore, two NMC Case 

Officers had been assigned to assist her with appearing via Webex and were currently 

on their way to her home address. Mr Mladenovic therefore submitted that given the 

above, it would be fair and appropriate for Colleague C to give her evidence via Webex. 

 

Ms Johnson, on your behalf, did not oppose the application.  

 

The panel accepted the advice of the legal assessor. 

 

The panel gave consideration to the application. Colleague C’s statement had been 

prepared in anticipation of being used in these proceedings and was signed by her. Her 

evidence is clearly relevant. 
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Ms Johnson would be in a position to cross examine this witness. There was also public 

interest in the issues being explored fully which supported the admission of this 

evidence into the proceedings.  

 

In these circumstances, the panel determined that it would be right for Colleague C to 

give evidence to the panel by Webex. 

 

Decision and Reasons on application pursuant to Rule 31: 
 
The panel heard an application made by Mr Mladenovic under Rule 31 of the Rules to 

allow the written statement and supporting documentation of Colleague D into evidence 

as hearsay. The supporting documentation comprised a note provided in 2015 and 

transcript of an investigatory meeting.  

 

Mr Mladenovic referred the panel to the case of Thorneycroft v Nursing and Midwifery 

Council [2014] EWHC 1565 (Admin) which outlined a list of factors to be taken into 

consideration when determining whether it would be fair to admit the witness statement 

of an absent witness into evidence.  

 

Ms Johnson on your behalf did not oppose this application.  

 

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included that Rule 31 provides that, 

so far as it is ‘fair and relevant,’ a panel may accept evidence in a range of forms and 

circumstances, whether or not it is admissible in civil proceedings. He took the panel 

through the relevant case law, and detailed the principles outlined in Ogbonna and 

Thorneycroft. 

 

The panel was provided with the written statement of Colleague D and supporting 

documentation prior to making its decision. The panel carefully considered the 

submissions made by Mr Mladenovic. In the panel’s view, the attempts made by the 
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NMC to secure Colleague D’s attendance at today’s hearing was inadequate. The panel 

noted that the NMC could have explored this witness’s attendance by telephone or 

video link. However, the panel considered that the evidence was clearly relevant, and 

that the transcript of the investigatory meeting was particularly helpful. Furthermore, the 

panel noted that Ms Johnson, did not oppose this application. It noted that the evidence 

produced and exhibited by Colleague D was largely documentary evidence, and that 

her statement merely sets out what is already contained. As such, the panel was of the 

view that whilst her oral evidence may have assisted the panel, the extent to which it 

may have assisted would have been limited. On balance, the panel did not consider that 

you would be disadvantaged by the admission of Colleague D’s statement into 

evidence, as you would still have the ability to provide your own evidence on this matter. 

The panel also noted that it would attach what weight it deemed relevant to this 

evidence.  

 

The panel therefore accepted the application. 

 

Observations on the NMC evidence in the context of No Case To Answer 
Application 
 

The panel considered all the evidence adduced in this case together with the 

submissions made by Mr Mladenovic, on behalf of the NMC. The panel also heard 

submissions made by Ms Johnson on your behalf. 

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 
The panel’s initial impressions on the NMC witnesses is set out below: 

 

• Colleague B, Matron for Discharge Services & Investigator at Trust   



 10 

• Colleague A, former Lead for Resuscitation Services  

• Colleague C, Ward Manager 

 

The panel also was provided with the written statement of Colleague D, a Health Care 

Assistant. 

 

The panel considered Colleague B’s evidence to be balanced and fair. Colleague B was 

a clear and credible witness. The panel noted that Colleague B was not a direct witness 

and was tasked with carrying out the local investigation by the Trust. The panel found 

that Colleague B was clear about what her remit was as the investigating officer at the 

Trust. The panel determined that she did her best to try and assist the panel by 

answering questions in a straight forward manner and refrained from speculating when 

she could not remember events or details.  

 

The panel found Colleague A to be an articulate witness who was able to answer 

questions in a clear manner. The panel found him to be professional and that he tried to 

assist the panel to the best of his ability. 

 

The panel found Colleague C to be a credible witness who was able to provide relevant 

information concerning the difference in policy at the Trust between 2015 and 2018. The 

panel found Colleague C to be credible and reliable and answered questions to the best 

of her ability. Colleague C praised you for your professionalism and good practice prior 

to this event. 

 

The panel considered the written hearsay evidence of Colleague D. Whilst the panel 

noted that this evidence was to be regarded as hearsay. The panel noted that 

Colleague D’s written statement was clearly consistent with the written transcripts of the 

interviews conducted as part of the Trust’s investigation. The panel decided it could 

attach the same weight to Colleague’s D evidence as it would if she were a live witness. 

The evidence which Colleague D’s statement supported was clear and unambiguous. 
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Lastly, the panel considered the expert evidence of Expert 1. The panel noted that 

Expert 1’s evidence was unchallenged and subsequently adopted by the NMC. It was 

accepted by the NMC that the panel needed expert evidence concerning the possible 

time of death of Patient X. The hearing relied upon this evidence and had been 

accepted by all parties. 

 

At the close of the NMC’s case, the panel heard an application by Ms Johnson under 

Rule 24(7). 

 

Decisions and reasons on No Case to Answer Application under Rule 24(7) 
 
Ms Johnson made an application of no case to answer in respect of the following 

charges: 1(d)(i)(1), 1(d)(i)(2), 1(d)(ii)(1), 1(d)(ii)(2), 1(e)(i)(1), 1e(i)(2), 1e(i)(3), 1e(ii), 1(f), 

1(g)(i), 1g(ii), 1(h), 1(i), 1(j), 1(k)(i), 1(k)(ii), 1(k)(iii), 1(k)(iv), i(m)(i), 1(m)(ii), 1(n)(i), 

1(n)(ii), 2(a), 2(b)(i), 2(b)(ii), 2(b)(iii), 3(a) and 3(b). 

 
In support of her application, she provided the panel with detailed written submissions 

for it to consider. For the majority of the charges, she submitted that the NMC had 

adduced insufficient evidence and indeed no evidence, such that the panel could not 

find a case to answer. In her written submissions, she invited the panel to find that the 

NMC investigation had been conducted and based on the assumption that Patient X 

had died prior to 5:40am, in line with the initial opinion of Colleague A. Ms Johnson 

invited the panel to accept the expert evidence of Expert 1, whose report determined 

that there was a wide timeframe during which Patient X’s death could have occurred, 

which includes the possibility that Patient X was alive at 5:40am and even up to 6:25am. 

Ms Johnson, in her written submissions noted that you have always maintained that 

Patient X was alive at 5:40am, when care was documented as being given by you and 

Colleague D, and that he must have passed between that point and around 6:26am 

when he was discovered by Colleague D. She therefore invited the panel to find the 

NMC’s assumption in relation to the above as a crucial flaw, to the extent that the NMC 

had presented insufficient and/or no other evidence to support the charges. 
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Mr Mladenovic told the panel that the NMC remained neutral in relation to this 

application. 

 

The panel took account of the submissions made and heard and accepted the advice of 

the legal assessor who made reference to Rule 24(7) of the Rules. This rule states: 

 

24.— (7) Except where all the facts have been admitted and found proved under 

paragraph (5), at the close of the Council’s case, and— 

(i)      either upon the application of the registrant, or 

(ii)     of its own volition, 

the Committee may hear submissions from the parties as to whether 

sufficient evidence has been presented to find the facts proved and shall 

make a determination as to whether the registrant has a case to answer. 

 

The panel was solely considering whether sufficient evidence was available, such that it 

could find the facts proved and whether you have a case to answer in respect of 

charges identified above. 

 

The panel accepted Ms Johnson’s submissions, that the evidence produced by the 

NMC failed to support time of death upon which the majority of the charges had been 

drafted. The panel has been provided by uncontested evidence by Expert 1 which 

establishes that Patient X could have been alive at around 5:40am when care and 

medication were documented as being given. 

 

The panel also noted evidence of Colleague C, who indicated that new policies 

(including handover processes, DNAR recording and retrospective recording of care) 

had to be formulated and created at the Trust as a result of this incident.  

 

The panel considered the application and made the following findings: 
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Charge 1d: The hourly comfort rounds 
 
d. In relation to Hourly Comfort Rounds for Patient X, you: 
 
i. Did not ensure that an Hourly Comfort Round was completed at or about: 
 
1. 0400h 
2. 0600h 
 
ii. Incorrectly recorded that you had completed an Hourly Comfort Check, when 
you had not, at or about: 

1. 0400h 
2. 0600h 

 

The panel determined that there was no evidence to support the assertion that you did 

not ensure that hourly comfort rounds were completed at or about 4 am or 6am. The 

panel took into account that the NMC had not called any witnesses who would have 

been present on the ward during that timeframe, apart from Colleague D who explains 

that she “cared for Patient X throughout the night; [she] checked that he was dry and 

comfortable.  

 

Furthermore, the panel noted that the CCTV footage indicates that you had entered Bay 

2 area at the following times: 

a. 4:00:10am 

b. 4:30:14am 

c. 4:47:50am 

d. 4:52:35am 

e. 5:14:05am - 5:40:09am 

f. Colleague D is then seen going into Bay 2 at 6:12:55am - 6:26:50am 
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The panel therefore determined that it was clear that you were in Patient X’s bay at 

around 4am, between 4am and 5am; and again between 5am and 6am. The panel 

determined that the NMC had failed to provide any evidence to demonstrate that you 

were doing something other than comfort rounds during those time periods. The panel 

therefore could not be satisfied, on the balance of probability, that you had not.  

 

Accordingly, the panel therefore found that you have no case to answer in respect of 

charge 1(d), in its entirety. 

 

Charge 1e: The Nurses’ Notes 

e. Incorrectly recorded in Patient X’s nurse’s note that: 

i. At 0515h: 

1. Observations were taken and recorded, when they were not; 

2. Repositioning occurred, when it had not; 

3. Suction was performed, when it was not. 

ii. At 0545h a nasogastric tube was recited, when it was not. 

 
In relation to (e)(i)(1) and (e)(i)(3), the panel noted that the expert evidence is that 

Patient X could have been alive at the time stated above. The panel therefore 

determined that it had no evidence before it to show that you had not carried out these 

actions. 

The panel noted that in relation to charge (e)(i)(2), it was not recorded that repositioning 

occurred, as it was recorded that Patient X did not give consent be repositioned. The 

panel also noted that in relation to charge (e)(ii), it was recorded that the nasogastric 

tube was out waiting to be recited, not that it had been recited. The panel therefore 

determined that the wording of the charges was incorrect, and accordingly found no 

case to answer in respect of these. 
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Charge 1(f): The stool chart 

f. Incorrectly recorded that Patient X had passed a motion at or about 6am, in a 
Stool Chart, when he had not. 

 

The panel had sight of Patient X’s stool chart. The panel took into account that CCTV 

footage showed that you were in Bay 2 between 5:14am and 5:40am. The panel had 

been provided with no evidence to support the assertion that Patient X did not pass a 

motion at or about that time. The panel accepted the evidence of Colleague C, that it 

was acceptable in the Trust to have approximate recordings of observations at the time 

of the incident. Accordingly, the panel found that you have no case to answer in respect 

of this charge.  

 

Charge 1(g): The observation chart 
 

g. Incorrectly recorded in Patient X’s Observation Chart that observations were 
performed, when they were not, at: 

i. 0410h 

ii. 0530h 

 

The panel noted that there was no entry recorded at 4:10am on 10 September 2015, 

the charge therefore had been incorrectly drafted. The panel noted that there was an 

entry for 21:10pm. However, the difference in time was so noticeable that this was not a 

case where there was room for ambiguity and no application was made to amend the 

charge. The panel considered that even if this charge had stated the correct time, there 

was no evidence that you had made the 21:10pm entry as it had not been initialled. 

Furthermore, Colleague D, in her witness statement, confirms that although she can-not 

recall the specific observations she carried out for Patient X, she cared for him 

throughout the night. The panel noted that the NMC had not produced any CCTV 

showing the ward at 21:10pm. The panel therefore had no evidence before it for it to be 

satisfied that observations had not been carried out at 21:10pm. Furthermore, the CCTV 

shows that you were in Bay 2 at or around 5.30am. No evidence has been produced to 
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support the assertion that observations were not completed at this time. Accordingly, 

the panel found that you have no case to answer in respect of charge 1(g) in its entirety. 

 

 
Charge 1(h): The Cannula Records 
 

h. Incorrectly recorded that you inspected Patient X’s Cannula Site at 6am, in 
his Cannula Site Inspection Record, when you did not. 

 

In the panel’s view, given the evidence of Expert 1, in relation to time of death, the NMC 

had not produced any evidence to support this charge. The panel therefore found that 

you have no case to answer in respect of charge 1(h).  

 

Charge 1(i):  
 

i. Incorrectly recorded that you had inspected Patient X’s intercostal drain in  

his Intercostal Drain Chart at 6am, when you had not. 

 

The panel has viewed CCTV footage which shows that you were not in Patient X’s bay 

at precisely 6:00am. However, the panel accepts that this action could have occurred 

shortly prior to this time but that this retrospective recording was accepted practice at 

the time. The panel therefore found that you have no case to answer in respect of 

charge 1(i). 

 

Charge 1(j): The MAR chart 
 

j. Incorrectly recorded that you had administered medication to Patient X at 
6am in his MAR chart, when you had not. 

 

The panel noted that the recorded entry in relation to the administration of medication to 

Patient X was at 8am, not 6am – the wording of the charge therefore fails. Colleague C, 
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in her oral evidence, stated that the practice in the Hospital was that the night shift was 

expected to administer the 8:00am medication round before the night shift finished at 

8:00am and it was accepted practice that this would occur about 6:00am. There was 

therefore no evidence whatsoever in support of this charge. The panel therefore found 

that you have no case to answer in respect of charge 1(j). 

 

Charge 1k: Assertions re dishonesty 
 

k. Your actions at charge 1(d)(ii), (e), (f), (g), (h), (i) and/ or (j) were dishonest in 
that: 

  i. You knew that you had not performed the observations/ care described; 

ii. You sought to represent that you had provided care that had not been 
provided; 

iii. You sought to conceal that adequate care had not been provided; 

iv. You sought to mislead any individual reading the document in question. 

 

As the panel have found no case to answer in relation to charges 1(d) – 1(j), charge 1(k) 

in its entirety falls. 

 

Charge 1m and 1n: Colleague A and the notes 
 

m. Upon Colleague A indicating that he intended to copy Patient X’s notes, 
you: 

i. Obstructed his attempts to obtain and copy the notes and/ or prevented 
him from doing so; 

ii. Recorded one or more of the entries at charges 1(d)(ii), (e), (f), (g), (h), (i) 
and/ or (j) retrospectively. 

 

The panel considered the oral evidence of Colleague A, in which he accepted that he 

could not identify who had obstructed him at the time. Colleague A also told the panel 

that he could not identify you as being the person who had obstructed him. Colleague A 
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also told the panel, when questioned, that he was told that the notes were “unavailable” 

by nurse in charge, rather than him not being allowed to access them. The panel also 

took into account that there was conflicting evidence from Colleague C, who told the 

panel that she had seen Colleague A access these notes between 8:00am and 9:00am. 

The panel also considered Colleague A’s evidence in relation to the alleged entries 

made retrospectively. If the panel was to accept this version of events, it would also 

have to be satisfied that the other corresponding entries, made by other staff members, 

had also been made retrospectively. This would therefore require the staff from the 

previous day shift acting in such a manner. The opportunity for staff to do this would 

have been very limited. The panel therefore considered that the evidence in support of 

this charge was of such a tenuous nature, that there was no real prospect of it being 

able to make a finding of fact. The panel was of the view that it was more likely than not 

that Colleague A was himself mistaken. The panel therefore found no case to answer in 

relation to charge 1(m) in its entirety. 

 

n. Your actions at charge 1(m) were dishonest in that you knew and/ or 
suspected that Patient X’s death would be subject to scrutiny and/ or 
investigation, and you sought to influence that investigation/ scrutiny by: 

i. Misrepresenting the level of care that had been provided; 

ii. Misrepresenting and/ or minimising your culpability for the care 
provided. 

 

As the panel have found no case to answer in relation to charges 1(m), charge 1(n) falls 

in its entirety. 

 

2) During the course of the investigation into the events of the night shift of 9/ 
10 September 2015 and Patient X,  you: 

a. Incorrectly stated in a written submission relating to events that at 
05.30h you provided care to Patient X; 

b. In your undated first interview, you incorrectly stated that: 
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i. You completed hourly comfort rounds between 0300h and 0500h; 

ii. At 0530h you provided care to Patient X; 

iii. At 0600h you administered medication to Patient X; 

 

The panel noted that these charges relate to earlier charges which the panel have made 

findings of no case to answer. In the panel’s view, the panel had no evidence before it 

to contradict your assertions that the care identified and reflected in Patient X’s notes 

was not carried out. To the contrary, the CCTV footage produced by the NMC supports 

your assertion that these actions were carried out and that you did in fact enter Patient 

X’s bay area at the times identified above. The panel also accepted the statement of 

Colleague D, which referred specifically to care given to Patient X by her and you at 

about 5:30am. The panel therefore found no case to answer in relation to charge 2 in its 

entirety. 

 

3) Your actions at Charge 2 were dishonest in that you were: 

a. Seeking to mislead the investigation; 

b. Seeking to misrepresent and/ or minimise your culpability for the 
events on the night shift in question; 

 

As the panel have found no case to answer in relation to charge (2) charge (3) falls in its 

entirety. 

Misconduct and impairment:  
 

Having announced its finding on all the facts, the panel then moved on to consider, 

whether the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired. The NMC has defined fitness to practise as a registrant’s 

suitability to remain on the register unrestricted.  

 

Both counsel provided written submissions for the panel to consider.  

 



 20 

Mr Mladenovic invited the panel to consider misconduct as a word of general effect, 

involving some act or omission which falls short of what would be proper in the 

circumstances.  Mr Mladenovic invited the panel to take the view that your actions, 

which involve clinical failings and breaching patient safety amounted to serious 

breaches of The Code: Professional standards of practice and behaviour for nurses and 

midwives (2015) (“the Code”). He then directed the panel to specific paragraphs of the 

Code and identified where, in his submission, your actions amounted to misconduct. 

 

Mr Mladenovic, in his written submissions, then moved on to the issue of impairment 

and referred the panel to the case of Council for Healthcare Regulatory Excellence v (1) 

Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin), particularly 

paragraph 76 of Mrs Justice Cox’s judgement, wherein she endorsed the questions 

formulated by Dame Janet Smith in her Fifth Shipman Report. Mr Mladenovic submitted 

that the first three limbs in paragraph 76 of Mrs Justice Cox’s judgement in the case of 

Grant are engaged in this case. 

 

He submitted that, given the nature of the errors made, the potential consequences of 

your conduct, and that your actions had the potential of placing patients at unwarranted 

risk of harm (namely Patient X), this was a case where a finding of impairment on public 

protection grounds was required to uphold confidence in the profession, the NMC as 

regulator and maintain proper professional standards.  

 

He then referred the panel to the case of Cohen v General Medical Council [2008] 

EWHC 581 (Admin) and reminded the panel that they should undertake a forward 

thinking exercise in order to determine to what extent your actions have been remedied.  

He submitted that in light of you having brought the profession into disrepute, a finding 

of impairment is necessary on the grounds of public interest in order to uphold proper 

professional standards and uphold public confidence in the profession and in the NMC 

as a regulator. 
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You confirmed under oath to the panel that your unsigned written statement was true 

and accurate to the best of your belief.  

 

Ms Johnson, on your behalf, submitted that whilst you take full responsibility for your 

actions, your actions when taken into context of the surrounding circumstances, and 

when set against the reflection and remediation you have since shown was not 

sufficiently serious such to amount to misconduct. 

 

Ms Johnson submitted that your actions relate to a single event, which occurred under 

very unique circumstances. She submitted that the charges found proved by way of 

admission relate to you not following correct procedure due to your misunderstanding of 

Patient X’s DNAR status based on incorrect information provided to you by an agency 

nurse. She told the panel that whilst you accept that further steps could have been 

taken, it could not be said that your actions singularly or collectively attributed to Patient 

X’s death.   

 

She told the panel that you had received handover from an agency nurse rather than 

the nurse previously shift, and that you did in fact complete the checks and observations 

required for Patient X. As such, she submitted that you did provide the necessary level 

of care to Patient X during your shift. Ms Johnson invited the panel to consider the 

procedures adopted on T5 at the time, in relation to handover and the recording of 

DNAR status. Ms Johnson referred the panel to the expert evidence which indicated 

that Patient X could have passed away after 5:40am and before 6:30am. She further 

submitted that there was no evidence that the delay in discovery of Patient X was due to 

any lack of care.  

 

She reminded the panel that you have a lengthy nursing career, and that there have 

been no incidents in relation to your nursing practice prior to or since this incident.  

 

Ms Johnson next referred the panel to a bundle of documentation containing a detailed 

written reflective statement, training certificates and references which attest to your 
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good practice and good character. Ms Johnson told the panel that it was clear, through 

your reflective statement that you have had time to take a step back from your actions, 

and that you have shown a considerable amount of reflection into your failings. She 

submitted that you now understand what you did was wrong, how your actions have 

affected the reputation of the nursing profession and what the correct course of action 

should have been. She further submitted that you recognise the damage your actions 

had on the wider public confidence in the profession and how a member of the public 

would consider your actions to fall short of the accepted standards and behaviour of a 

Registered Nurse. Ms Johnson told the panel that you accept that your actions were 

inexcusable and that regardless of your circumstances they should not have occurred. 

Ms Johnson reminded the panel that you made admissions straight after the incident 

had occurred and have continuously reflected on your failings. 

 

She therefore invited the panel to conclude that it was highly unlikely for you to repeat 

such behaviour in the future, and that a finding of current impairment was not required 

in order to maintain confidence in the profession, uphold the public interest or necessary 

to protect the public. 

 

The panel accepted the advice of the legal assessor. 
 
 
Decision on misconduct: 
 

The panel first considered whether the facts found proved amounted to misconduct. 

This is a matter for the panel’s judgment. 

 

The panel has reminded itself that registrants are personally accountable under the 

NMC Code for acts and omissions in their practice. The panel had regard to the relevant 

version of the NMC Code (2015). The Code contains the underlying principles that 

guide the nursing profession and is in place to protect the public and to ensure that 

proper standards of the profession are upheld.  
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The panel was of the view that your actions engaged the following sections of the Code: 

 

Specifically: 

 

In relation to charges 1(a), 1(b), 1(l)(i) and 1(l)(ii) 

 

1.4 make sure that any treatment, assistance or care for which you are 
responsible is delivered without undue delay 
 
2.1 work in partnership with people to make sure you deliver care effectively 
 

8.2 maintain effective communication with colleagues 
 
8.5 work with colleagues to preserve the safety of those receiving care 
 
8.6 share information to identify and reduce risk 
 
20.1 keep to and uphold the standards and values set out in the Code 
 

In relation to charge 1(c) 

 

16.1 raise and, if necessary, escalate any concerns you may have about patient or 
public safety, or the level of care people are receiving in your workplace or any other 
health and care setting and use the channels available to you in line with our 
guidance and your local working practices 

 
The panel noted that by having arrived late for work, you received handover from an 

agency nurse rather than direct from a nurse who had been on the day shift. In these 

circumstances the panel considered that it was your duty to ensure that the information 

provided to you was correct and accurate. In the panel’s view, there were a number of 

hours and several opportunities for you to put right your initial understanding of Patient 
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X’s DNAR status. The panel determined that your failings flowed from an initial 

overdependence on information which was later discovered to be incorrect. This 

subsequently resulted in you not knowing that Patient X was for resuscitation. The panel 

also noted that whilst your actions occurred on a single shift, your misconduct related to 

two separate incidents. The panel found that you failing to inform the night nurse 

practitioner when you became aware that a number of staff had left the ward during the 

shift despite leaving the ward understaffed placed Patients at unwarranted risk of harm. 

The panel also considered this a serious failing. Taking the matters found proved, the 

panel concluded that your conduct was serious enough to amount to misconduct.  

 
Decision on impairment: 
 
The panel next went on to decide if as a result of the misconduct found your fitness to 

practise is currently impaired. 

 

In this regard the panel considered the judgment of Mrs Justice Cox in the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

Grant [2011] EWHC 927 (Admin) in reaching its decision, in paragraph 74 she stated: 

 

In determining whether a practitioner’s fitness to practise is impaired by reason of 

misconduct, the relevant panel should generally consider not only whether the 

practitioner continues to present a risk to members of the public in his or her current 

role, but also whether the need to uphold proper professional standards and public 

confidence in the profession would be undermined if a finding of impairment were not 

made in the particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard submissions, 

principally from Ms McDonald, as to the helpful and comprehensive approach to 

determining this issue formulated by Dame Janet Smith in her Fifth Report from 
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Shipman, referred to above. At paragraph 25.67 she identified the following as an 

appropriate test for panels considering impairment of a doctor’s fitness to practise, but 

in my view the test would be equally applicable to other practitioners governed by 

different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, deficient professional 

performance, adverse health, conviction, caution or determination show that his/her 

fitness to practise is impaired in the sense that s/he: 

 

a)  has in the past acted and/or is liable in the future to act so as to put a patient or 

patients at unwarranted risk of harm; and/or 

b)  has in the past brought and/or is liable in the future to bring the medical 

profession into disrepute; and/or 

c)  has in the past breached and/or is liable in the future to breach one of the 

fundamental tenets of the medical profession; and/or 

d)  … 

 

The panel considered each limb and found limbs (a), (b) and (c) to be engaged.   

 

In considering current impairment, the panel considered your oral evidence and had 

careful regard to all of the documents submitted, including your reflective piece, positive 

testimonials and training certificates. The panel considered whether your misconduct 

was remediable, whether it had been remedied and the likelihood of repetition, in light of 

the circumstances of the case and the evidence.  

 

The panel considered your misconduct was remediable. 

 

In its consideration of whether you have remedied your practice the panel considered 

the backdrop and surrounding circumstances in which these incidents occurred. The 

panel took into account the fact that you have had a long and previously unblemished 

career. The panel noted the additional training you have undertaken, some of which 
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directly relates to your past misconduct. The panel also took into account the evidence 

by way of your testimonials, which attest to your competence and professionalism.  

 

 

In considering whether you are likely to repeat your misconduct in the future the panel 

considered your high level of insight and genuine remorse evidenced within your 

detailed reflective statement. The panel noted that you have made some admissions at 

the outset of this hearing.  The panel found that you have demonstrated an 

understanding of how your actions impacted upon all patients and you apologised for 

this. You have demonstrated an understanding of why what you did was wrong and how 

this impacted negatively on the reputation of the nursing profession. The panel was also 

satisfied that you have clearly explained within these reflections how you would handle 

similar situations differently in the future. In the panel’s view, this was a practical 

application of your insight and further reinforced your willingness to remediate your 

practice. 

 

The panel considered your misconduct and took account of the fact that whilst there 

potential for patient harm, there was no evidence of actual harm caused to Patient X by 

your actions. The panel considered that in view of your remedial actions, there was no 

future risk of harm. For all of these reasons the panel considered that there is little 

likelihood of repetition. The panel therefore decided that a finding of impairment is not 

necessary on the grounds of public protection.  

 

The panel then considered whether a finding of impairment on public interest grounds 

was required. The panel has noted that you have taken considerable steps to remediate 

your conduct. You have demonstrated genuine insight and remorse. The panel 

acknowledged that this has been a salutary experience for you, and took account of all 

the circumstances of the case, and in particular that there are no public protection 

issues. However, the panel considered that not knowing Patient X’s DNAR status was 

an important issue and a serious failing on your behalf, such that public confidence 

would be undermined if a finding of impairment was not made. The panel therefore 
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determined that a finding of impairment on public interest alone is required to uphold 

proper professional standards and public confidence in the profession. 

 

The panel therefore found that your fitness to practise is currently impaired on public 

interest grounds alone. 

 

Determination on Sanction 
 
Having determined that your fitness to practise is impaired, the panel has now 

considered what sanction, if any, it should impose on your registration.  In reaching its 

decision on sanction, the panel has considered all the evidence that has been placed 

before it. 

 

The panel took into account the submissions from Mr Mladenovic and Ms Johnson.  The 

panel has heard and accepted the advice of the legal assessor.   

 

 

Mr Mladenovic submitted that the appropriate order in this case was a short suspension 

order to mark the public interest, given the panel’s earlier findings. Mr Mladenovic told 

the panel that it is clear that you have taken considerable steps to remediate your 

misconduct and have demonstrated genuine insight and remorse for your actions, and 

how they impacted upon staff and the wider public interest. 

 

Ms Johnson told the panel that you have had a long career in nursing, and reminded the 

panel that Colleague C described you “as one of the best on her ward”. She invited the 

panel to take into account your lengthy period of suspension by virtue of your interim 

order. She submitted that you have taken positive steps to demonstrate that your 

actions will not happen again and that a suitable sanction in this case would be a 

caution order. She submitted that such an order would be appropriate for a skilled nurse 

who has shown remorse and understanding for her actions and inactions and who is 

keen to return to the nursing profession. Ms Johnson submitted that you have fully 
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participated in these proceedings and have made admissions from an early stage. Ms 

Johnson told the panel that a caution order would satisfy the public interest as it would 

mark the seriousness of your actions and show any future employer that you have a 

caution against your name. 

 
 

Under Article 29 of the Nursing and Midwifery Council Order 2001, the panel can take 

the following actions in ascending order: no further action; make a caution order for one 

to five years; make a conditions of practice order for no more than three years; make a 

suspension order for a maximum of one year; or make a striking off order.  The panel 

has borne in mind that the purpose of a sanction is not to be punitive, though it may 

have a punitive effect.   

 

The panel also noted that it should first consider the least restrictive sanction.  If it 

considers that that sanction is not appropriate then it should approach the issue of 

sanction in ascending order of seriousness. 

  

The panel has applied the principles of fairness, reasonableness and proportionality, 

balancing the interests of patients and the public with your own interests and taking into 

account any mitigating and aggravating factors in the case. The public interest includes 

the protection of patients, the maintenance of public confidence in the profession and 

declaring and upholding proper standards of conduct and behaviour. The panel has also 

taken account of the NMC publication Sanctions Guidance. 

 

The panel concluded that the aggravating features in this case include the following: 

 

• this was serious matter as you failed to ensure that you received an adequate 

handover including DNAR status for a number of potentially seriously ill and 

vulnerable patients. This is a failing in fundamental and basic nursing care. 

 

The panel concluded that the mitigating features in this case include the following: 
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• the handover process on T5 at the time of these events was unclear 

• you have no previous regulatory findings  

• you have been open and honest about your failings from the time the incidents 

occurred 

•  you have provided a number of testimonials which attest to character, clinical 

aptitude and reliability.  The panel was particularly struck that Colleague C at the 

conclusion of her evidence for the NMC made a point of stating on oath that she 

considered you to be a very competent nurse. 

 

The panel first considered taking no further action and decided that this would be 

inappropriate. The charges found proved against you are serious and in those 

circumstances it would not be in the public interest to take no further action. To do so 

would not maintain the standards of, or confidence in, the profession or the regulator.  

 

The panel then went on to consider whether a caution order would be appropriate.  The 

panel notes that the SG states that “… a caution may be appropriate where the case is 

at the lower end of the spectrum of impaired fitness to practise and the Fitness to 

Practise Committee wishes to mark that the behaviour was unacceptable and must not 

happen again”. 

 

The panel considered that, whilst the charges are serious, this case could be described 

as being at the lower end of the spectrum of impairment given the mitigating factors, 

your insight and remediation and, importantly, that the panel has concluded that there is 

little risk of repetition. 

 

The panel bore in mind that in this case it has not found impairment on the ground of 

public protection and there are no concerns relating to your clinical practice.  You have 

reflected as to how you would behave differently and you were open and honest as 
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soon as you error was discovered.  The issue in this case relates solely to the public 

interest in declaring standards and maintaining public confidence in the profession.  The 

ISG states in relation to a caution order that it is only appropriate when the panel is 

satisfied that there is no risk to the public or to patients which requires the nurse’s 

practice to be restricted. The panel considers that this is such a case. 

 

Before deciding on a caution order the panel considered whether a conditions of 

practice order would be appropriate in this case. The panel concluded it would not be 

appropriate given that there is no risk to patients and no concerns about your clinical 

practice. 

 

The panel also considered whether a suspension order was appropriate taking into 

account the submission made by the NMC that it was the appropriate sanction to mark 

the public interest.  The panel took into account that you have already been suspended 

for over two years and that you have used that time well to reflect and to develop your 

insight.  You have worked as a health care assistant and, as far as you have been able, 

you have kept your skills and knowledge up to date. You have expressed remorse.  You 

have also provided a number of positive testimonials. 

 

The panel took into account that there is a public interest in returning a competent nurse 

to practice. The panel concluded that in this case where you have already been subject 

to suspension for over two years, on balance, it was desirable to give you the 

opportunity to return to practice now rather than to keep you suspended for a further 

period simply to satisfy the public interest. 

 

Balancing all these factors the panel decided that a caution order was the appropriate 

and proportionate sanction, and would serve to declare and uphold standards and to 

maintain public confidence in the profession, and in the NMC as regulator. 
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The panel considered that a reasonable, well-informed member of the public in full 

possession of all the facts would consider that a caution order ensures that proper 

standards are upheld within the profession. The effect of such an order is that, although 

your practice is not restricted, the caution is recorded against your registration and 

recorded on the NMC’s website. It forms an alert about your past conduct, visible and 

disclosable to anyone enquiring about you or your fitness to practise history. It has to be 

declared to anyone considering employing you as a nurse. It is therefore a significant 

sanction and a mark of the panel’s disapproval of your behaviour.  

 

 

The panel has decided that the order should be imposed for the maximum period of five 

years.  It considered that this marks the severity of this case and it will send a message 

to the profession, and to the public, that your behaviour is unacceptable and must not 

happen.  

 

This decision will be confirmed to you in writing. 

That concludes this determination. 

 

 

 


