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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

4 – 13 September 2017 

9 – 10 May 2018 

29 – 31 May 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
and 

Nursing and Midwifery Council, 61 Aldwych, London WC2B 4AE 
 

Name of registrant: Aaron Phillip Kibaja 
 
NMC PIN:  04K0496E 
 
Part(s) of the register: RNMH, Registered Nurse (sub part 1) 
 Mental Health (18 February 2005) 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: David Flinter (Chair, lay member) 

Diane Rawstorne (Registrant member) 
Sue Wadham (Lay member) 

 
Legal Assessor: Robert Frazer  
 
Panel Secretary: Siobhán Hamill 4 – 13 September 2017 and  
 Sophie Cubillo-Barsi – 9 - 10 May 2018 and 29  
 – 31 May 2018  
 
Aaron Kibaja: Present and represented by Ms Sophie Sharpe 

instructed by UNISON 
 
Nursing and Midwifery Council: Represented by Ayanna Nelson and James 

Edenborough, Case presenters 
 
Facts proved: 1, 2, 3a, b, c, d, 4 and 5 (in respect of Charges 

2, 3 and 4) 
 
Facts not proved: 3e, f, g, h, i, j and 5 (in respect of Charge1) 
 
Fitness to practise: Impaired  
 
Sanction: Striking off order 
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Interim Order: Interim suspension order – 18 months 

 

Details of charge: 

 

That you, a registered nurse, whilst employed as Ward Manager on Silver Birch Ward at 

Highbury Hospital, Nottinghamshire Healthcare NHS Foundation Trust: 

 

1. On an unknown date in 2012, you: 

(a) pulled the Silver Birch Ward emergency alarm when there was no 

emergency on the Ward. This charge is found proved 

(b) simulated breasts bouncing with your hands when Colleague 1 ran down 

the corridor in response to the emergency alarm you had pulled. This 

charge is found proved 

 

2. In relation to Colleague 2, between mid-2013 and July 2014, on one or more 

occasions, you: 

(a) blocked the entrance to an office or room and pushed your groin against 

Colleague 2 when she passed you. This charge is found proved 

(b) said to Colleague 2 words to the effect of: 

i. “you look sexy”. This charge is found proved 

ii. “can I touch you?”. This charge is found proved 

iii. “can I touch your bum?”. This charge is found proved 

iv. “you are pretty”. This charge is found proved 

v. “you’ve got nice lips, bet you could do good things”. This charge is 

found proved 

(c) made suggestions about oral sex. This charge is found proved 
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(d) on one or more occasions deliberately dropped items on the floor in order 

that Colleague 2 would bend over to pick them up. This charge is found 

proved 

(e) On one or more occasions in connection with charge 2 (d) above, said to 

Colleague 2 words to the effect of “I could give it to you from behind”. This 

charge is found proved 

(f) placed your hand over Colleague 2’s hand. This charge is found proved 

3. In relation to Colleague 3: 

(a) on one or more occasions between December 2012 and December 2015, 

you: 

(i) said to Colleague 3 words to the effect of “nice bum”. This 

charge is found proved 

(ii) blocked doorways when Colleague 3 attempted to pass 

through and by so doing forced Colleague 3 to squeeze 

past you.  This charge is found proved 

(b) on 19 September 2014: 

i. offered to examine Colleague 3’s breasts. This charge is found 

proved 

ii. made a squeezing motion with your hands as if to grope Colleague 

3’s breasts. This charge is found proved 

(c) on 6 January 2015: 

i. deliberately dropped a pen under your desk. This charge is found 

proved 

ii. said to Colleague 3 words to the effect of, “go on”, while nodding 

your head and moving your groin area. This charge is found 

proved 

(d) on 10 March 2015, during a phone call with Colleague 3;  
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i. told Colleague 3 that you missed her. This charge is found 

proved 

ii. breathed deeply down the phone. This charge is found proved 

(e) on 1 May 2015, during a meeting about Colleague 3’s return to work 

following a wrist injury: 

i. suggested Colleague 3’s partner must be upset because Colleague 

3 couldn’t give him a ‘hand job’. This charge is found NOT 

proved 

ii. said words to the effect of “you can still do lollipop”; and made a 

gesture with your hand and mouth implying oral sex. This charge 

is found NOT proved 

(f) on 7 May 2015: 

i. told Colleague 3 you could help her build up the strength in her 

wrist. This charge is found NOT proved 

ii. made a sexual gesture to indicate how you could help Colleague 3 

to build up strength in her wrist. This charge is found NOT proved 

(g) on 3 July 2015: 

i. deliberately dropped a pen under your desk. This charge is found 

NOT proved 

ii. said to Colleague 3 words to the effect of “Go on, you want to” 

whilst winking at Colleague 3 and moving your groin area. This 

charge is found NOT proved 

(h) on 17 July 2015, during a supervision meeting with Colleague 3, you: 

i. asked Colleague 3 if she would like to “do” your “lollipop” or said 

words to that effect. This charge is found NOT proved 

ii. In connection with charge 3 (h) (i) above leant back in your chair 

and thrust your hips; This charge is found NOT proved 
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(i) on 23 October 2015, during a supervision meeting with Colleague 3, you: 

i. dropped your keys under your desk. This charge is found NOT 

proved 

ii. asked Colleague 3 to pick up the keys. This charge is found NOT 

proved 

iii. started thrusting your hips. This charge is found NOT proved 

iv. winked at Colleague 3. This charge is found NOT proved 

(j) on 25 November 2015, whilst in your office, you: 

i. winked at Colleague 3. This charge is found NOT proved 

ii. asked Colleague 3 if she would like to “do your lollipop”. This 

charge is found NOT proved 

iii. pointed to your genitals; This charge is found NOT proved 

iv. winked at Colleague 3 for a second time; This charge is found 

NOT proved 

v. responded to Colleague 3’s query by saying “you know, lollipop”. 

This charge is found NOT proved 

 

4. In relation to Colleague 4, between May 2015 and April 2016, on one or more 

occasions you: 

(a) invaded Colleague 4’s personal space This charge is found proved 

(b) said to Colleague 4 words to the effect of “you would, wouldn’t you”. This 

charge is found proved 

(c) referred to Colleague 4’s breasts as “twins” or said words to that effect. 

This charge is found proved 

(d) threw your keys on the floor and asked Colleague 4 to pick them up. This 

charge is found proved 
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(e) touched Colleague 4 on her side, under her breast and/ or lower back 

when passing her in the corridor and/or in the office. This charge is 

found proved 

(f) told Colleague 4 she had a “fine rump”. This charge is found proved 

(g) called Colleague 4 “farty arse”. This charge is found proved 

(h) told Colleague 4 that she was going to “get it wheel barrow” or words to 

that effect. This charge is found proved 

(i) during a call about work shifts, asked Colleague 4 to go out for a drink with 

you. This charge is found proved 

5. Your conduct set out in charges 1 and/or 2 and/or 3 and/or 4 above was sexually 

motivated. This charge is found proved in relation to Charges 2,3 and 4 and 

NOT proved in relation to Charge 1 

 

AND, in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 

Background 

 

The NMC received a referral on 19 May 2016 from Colleague 3, a Healthcare Assistant 

(‘HCA’) at Nottinghamshire Healthcare NHS Foundation Trust (‘the Trust’). A 

subsequent referral was also made by the Interim Associate Director of Nursing at the 

Trust in July 2016. 

 

The referrals are in relation to your conduct during your employment within the Trust for 

the period from 2012 to 2016. During this time you were employed as a Ward Manager 

on Silver Birch Ward (‘the Ward’) at Highbury Hospital.  

 

It is alleged that you displayed inappropriate behaviour and/or behaviour of a sexual 

nature whilst working on the Ward. It is alleged that you offered to examine Colleague 
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3’s breasts, made various hand gestures and body gestures of a sexual nature, and 

invaded her personal space on numerous occasions.  

 

The Trust explored the concerns of Colleague 3 and, in doing so, uncovered further 

wide ranging concerns.  In summary, the Trust reported that you displayed 

inappropriate behaviour and/or behaviour of a sexual nature to several staff members, 

namely Colleagues 1, 2, 3 and 4 over a protracted period of time. There was no police 

involvement in relation to any of the above matters at any time. 

 

You have disputed the allegations against you, but you were subsequently dismissed 

from the Trust in May 2016. You appealed against this decision; however this was 

refused.  
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Adjournment 

 

The panel were made aware at the start of day 2 of the hearing that the NMC had 

received an email from Ms Sharpe on 5 September 2017 at 07:43am; she stated that 

she was unwell and was unable to attend the hearing on that day. At this stage, Ms 

Sharpe was part way through her cross-examination of Colleague 3. 

 

The panel decided to adjourn the hearing until 9:30am on day 3 of the hearing, in 

anticipation of Ms Sharpe’s return. 

 

Applications 

 
A number of applications was made during the course of the hearing including as late 

as day nine. For convenience of reading this determination, the reasons for those 

decisions are dealt with below.  

 

Decision and reasons on application under Rule 19 

 

Ms Nelson made an application under Rule 19 of the Rules because proper exploration 

of this case involved the health conditions and personal circumstances of particular 

witnesses who the panel will hear from in due course. She invited the panel to consider 

parts of the evidence which related to the health and personal circumstances of the 

relevant witnesses in private. 

The panel determined to rule on whether or not to go into private session in connection 

with the health issues of the relevant witnesses as and when such issues were raised. 

 

Decision and reasons on application pursuant to Rule 31 (i) 

 

The panel heard an application made by Ms Nelson under Rule 31 of the Nursing and 

Midwifery Council (Fitness to Practise) 2004 (The Rules) to allow the panel to receive 

the remaining evidence from colleague 3 by telephone. Ms Nelson informed the panel 

that whilst the NMC had made efforts to ensure that colleague 3 could be present again 

to give the remainder of her evidence, following the unavoidable delays in the course of 
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these proceedings, she has not been unable to attend the hearing in person again. Ms 

Nelson submitted that further efforts were made to accommodate colleague 3 in giving 

her evidence via WebEx. It has though transpired that the equipment available to 

colleague 3 is not compatible with the WebEx software used by the NMC. Colleague 3 

has attempted to borrow a compatible device in order to provide her evidence over 

WebEx; however, this has been unsuccessful. 

 

Ms Nelson accepted that providing evidence of this nature over the telephone is not 

ideal; however, she reminded the panel that it had been able to assess and test 

colleague 3’s evidence when she was present on day one of the hearing, when she 

gave evidence for 3 hours.  Ms Nelson submitted that if her evidence were to be 

continued over the telephone, this would not adversely affect the panel’s assessment of 

colleague 3’s reliability and credibility. 

 

Ms Nelson submitted that it is through no fault of colleague 3 that she is unable to give 

her evidence via WebEx. Ms Nelson submitted that in light of the reasons for colleague 

3’s unavailability to attend in person or give her evidence over WebEx, and the NMC’s 

efforts to accommodate this, it would be fair to adduce the remainder of her evidence by 

telephone. 

 

Ms Sharpe, on your behalf, strongly opposed this application. She reminded the panel 

that you have willingly accommodated all the various requests made by the NMC and 

colleague 3 in relation to the giving of her evidence. However, “this is an application too 

far.” 

 

Ms Sharpe submitted that by acceding to this application she would have great difficulty 

in properly conducting cross examination. She told the panel that ten of the charges 

against you were based on incidents for which colleague 3 gives sole and decisive 

evidence; of these, only four have been explored, this having taken 3 hours on day one 

of the hearing. She stated that it would be grossly unfair to have to continue cross 

examination by way of telephone as it would be difficult to test the evidence against you: 

it was important not only to hear the witness but also to be able to properly assess both 

her visual and verbal responses to the questions put to her. She further submitted that 
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this could otherwise adversely affect the panel’s ability to assess the witness’ credibility 

and reliability.  

 

She further stated that not all options have been explored and she suggested that 

colleague 3 could attend her workplace, just as Mrs Smith did in presenting her 

evidence, or return to the hearing another day and complete the rest of her evidence in 

person. She reiterated that every effort had been made to accommodate colleague 3 in 

the giving of her evidence but to require this to be completed by way of a telephone call 

was grossly unfair to you. 

 

The panel heard and accepted advice from the legal assessor. The legal assessor 

referred the panel to Rule 31(1) of the Rules: 

 

Rule 31(1), “Upon receiving the advice of the legal assessor, and subject only to the 

requirements of relevance and fairness, a Practice Committee considering an allegation 

may admit oral, documentary or other evidence, whether or not such evidence would be 

admissible in civil proceedings (in the appropriate Court in that part of the United 

Kingdom in which the hearing takes place).” 

 

The legal assessor advised the panel that the witness’ evidence is relevant and what it 

is required to consider is the fairness of the application and the circumstances in which 

it is made. He referred the panel to the cases of NMC v Ogbonna [2010] EWCA Viv 

1216 and Bonhoeffer v GMC [2011] EWHC 1585 (Admin) as examples of where the 

courts have been critical of panels taking evidence from witnesses giving sole and 

decisive evidence who have not been the subject of proper cross examination. 

 

The panel has carefully considered the application in balancing the public interest in the 

expeditious disposal of the case with your own interests.  

 

The panel determined that colleague 3’s evidence was relevant to these charges. It 

therefore went on to determine the question of fairness in allowing the remainder of her 

evidence to be given by telephone. The panel noted that colleague 3 had attended in 

person on day one and two of the hearing but her evidence was unable to be completed 
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due to circumstances beyond her control. It had been anticipated that continued cross 

examination of colleague 3 would be conducted via WebEx and this was not opposed 

by you; however, it appears that, through no fault of colleague 3, this is unable to be 

done at this time. 

 

The panel noted the possibility, acknowledged by both parties, that this hearing may not 

complete within the allotted time scale and that arrangements may have to be made for 

proceedings to be resumed at a later date. In this context, the panel considered that  

arrangements to be made which would allow colleague 3 to complete her evidence in a 

more appropriate fashion and it requires the NMC to explore further options for 

adducing colleague 3’s evidence either by WebEx or by person. The panel considers 

that fairness to both parties requires this to be done and that to grant the application in 

the current circumstances would be premature.  

 

The panel agreed that colleague 3’s evidence is sole and decisive in considering charge 

3 in its entirety. It is therefore appropriate that she be cross examined and her evidence 

properly tested to allow the panel to consider matters of credibility and reliability which 

otherwise might be lost in a telephone call.  

 

The panel has therefore determined to refuse the application. 

 

Decision and reasons on application pursuant to Rule 31 (ii) 

 

The panel heard a subsequent application made by Ms Nelson under Rule 31 of the 

Rules to allow the panel to receive evidence from colleague 2, colleague 4 and Ms 5 by 

Webex video link. Ms Nelson informed the panel that whilst the NMC had made 

sufficient efforts to ensure that these witnesses were present, due to the unavoidable 

delays in the course of these proceedings, as detailed in the previous application, the 

remaining witnesses were now unable to attend the hearing in person. She told the 

panel that colleague 4 was warned and had attended the hearing in person on day one 

and two; however, her evidence was not able to be heard. Colleague 2 and Ms 5 were 

then told to stand down until further notice. 
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Ms Nelson submitted that the witnesses were unable to attend the hearing on the 

subsequent days allocated for this hearing due other commitments. Ms Nelson 

submitted that in light of the reasons for witness’s unavailability to attend in person, it 

would be fair to adduce their evidence by WebEx. 

 

Ms Sharpe, on your behalf, did not oppose this application. 

 

The panel heard and accepted advice from the legal assessor.  

 

In considering the application, the panel was mindful that a witness should generally 

attend a hearing and give evidence in person. This allows the witness’s evidence to be 

tested and their demeanour to be assessed. Whilst evidence by video link limits this 

opportunity to some extent it is the next best option. The panel is conscious of the need 

to receive and consider all relevant evidence in discharging its duties to protect the 

public and to ensure a fair hearing, and it is satisfied that granting this application is 

both fair and proportionate in all the circumstances.  

 

The panel determined that the witness’s evidence was relevant to these proceedings. It 

therefore had to determine the question of fairness. The panel noted that colleague 4 

had attended in person on day one and two of the hearing and colleague 2 and Ms 5 

were warned but were asked stood down, however, due to unavoidable delays and 

through no fault of the NMC, their evidence was not heard. The panel was satisfied that 

there was a valid reason for the witnesses not attending and that the NMC had made all 

reasonable efforts to secure the witnesses attendance.  

 

The panel allowed Ms Nelson’s application. It will receive the evidence of Colleague 2, 4 

and Ms 5 via WebEx video link. The panel is satisfied, for the reason argued by Ms 

Nelson, that no unfairness or injustice is caused to you and the evidence provided is 

clearly relevant. 
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Application to Exclude the Evidence of Colleague 3 

 

At the start of the proceedings, the panel heard an application by Ms Sharpe, to exclude 

the evidence of Colleague 3.  

 

Ms Sharpe referred the panel to Rule 31(1) of the Nursing and Midwifery (Fitness to 

Practice) Rules 2004, which provides: 

 

“(1) Upon receiving the advice of the legal assessor, and subject only to the 

requirements of relevance and fairness, a Practice Committee considering an allegation 

may admit oral, documentary or other evidence, whether or not such evidence would be 

admissible in civil proceedings (in the appropriate Court in that part of the United 

Kingdom in which the hearing takes place).” 

 

Ms Sharpe reminded the panel that cross examination of Colleague 3 was halted on 

day 8 of your hearing due to Colleague 3’s distress and apparent inability to continue 

giving evidence. Consequently, it was determined that cross examination of Colleague 3 

should not continue and that no further questions would be put to her by counsel, the 

panel or the legal assessor. Ms Sharpe stated that Colleague 3 indicated that she was 

unwilling to participate any further.   

 

Ms Sharpe submitted that, [PRIVATE]  Colleague 3’s evidence should now be excluded 

from proceedings, as it may have an adverse effect on the overall fairness of the 

proceedings. She submitted that Colleague 3’s evidence is the sole and decisive 

evidence for a significant number of charges and may have serious consequences for 

you, should they be found proved.  

 

Ms Sharpe accepted that charges 3(a) – 3(d)(ii) were explored in cross-examination 

during Colleague 3’s evidence however, charges 3(e)(i) - (ii), 3(f)(i) - (ii), 3(g)(i) - (iv), 

3(h)(i) – (ii), 3(i)(i) – (iv), 3(j)(i) – (v) were not. Further, Ms Sharpe submitted that she 

had been unable to fully explore in cross examination, some overarching issues 

affecting the reliability and credibility of Colleague 3’s evidence. 

 



  Page 14 of 48 

Ms Sharpe accepted that there is no absolute rule under Article 6(1) European 

Convention on Human Rights (ECHR) or common law, to allow the cross-examination 

of a witness on whose evidence allegations are based. However, she referred the panel 

to the case of R (on the application of Bonhoeffer) v General Medical Council [2011] 

EWHC 1585 (Admin), which involved allegations against a practitioner of sexual abuse, 

the need to have regard to all relevant factors, with particular weight being given to the 

seriousness and nature of the allegations and the gravity of the adverse consequences 

to the accused. Within the case, Stadlen J drew the following principle from the relevant 

authorities: 

 

“In disciplinary proceedings which raise serious charges amounting in effect to criminal 

offences which, if proved, are likely to have grave adverse effects on the career and 

reputation of the accused party, if reliance is sought to be placed on the evidence of an 

accuser between whom and the accused party there is an important conflict of evidence 

as to whether the misconduct alleged took place, there would, if that evidence 

constituted a critical part of the evidence against the accused party and if there were no 

problems associated with securing the attendance of the accuser, need to be 

compelling reasons why the requirement of fairness and the right to a fair hearing did 

not entitle the accused party to cross-examine the accuser.” 

 

Ms Sharpe further submitted that Colleague 3’s overall demeanour, during the evidence 

she did give, would have an overwhelmingly prejudicial effect, even on a professional 

and experienced panel.  

 

Ms Sharpe concluded that the evidence of Colleague 3 should be excluded from the 

proceedings as failure to do so would adversely affect the fairness of proceedings to 

such an extent that you would not receive a fair hearing.  

 

Mr Edenborough submitted that the principles set out within the case of R (on the 

application of Bonhoeffer) v General Medical Council, did not fit the circumstances of 

your case. He further drew the panel’s attention to the case of NMC v. Ogbonna [2010] 

EWCA Civ 1216 and submitted that your case was different, in that the Court 

considered not all reasonable steps had been taken to secure the witness’s attendance. 
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He submitted that Colleague 3 has given evidence over a number of days and that there 

has already been extensive cross-examination of her. 

 

Mr Edenborough explained that Colleague 3 has not responded to further requests for 

her to participate in your hearing. Mr Edenborough submitted that all reasonable efforts 

have been made by the NMC to secure her attendance. He further submitted that the 

application should be refused, as this experienced and professional panel is able to 

make an assessment of Colleague 3’s evidence, giving appropriate weight to it but 

recognising that cross-examination has not been completed.   

 

The panel heard and accepted the advice of the legal assessor. He reminded the panel 

that Colleague 3 first gave evidence on day one, when she voluntarily attended. She 

had attended again on day two, when Ms Sharpe was not present. As a result, the 

remainder of the NMC’s witnesses completed their evidence and Colleague 3 resumed 

her evidence on day eight of the hearing by way of WebEx.  The legal assessor 

reminded the panel that the cases of Bonhoeffer and Ogbonna, were examples of 

hearsay applications where the witnesses in question had not given any live evidence. 

He advised that your case is different in that Colleague 3 has completed her 

examination in chief and been subject to lengthy cross examination, albeit not 

completed. He reminded the panel that it was a matter to balance these factors in 

addressing the overall fairness of the proceedings with regard to Rule 31.  

 

The panel has carefully considered the application and submissions by both parties.  

 

The panel noted that Colleague 3 has already been subjected to cross examination, in 

excess of three hours. The panel further noted that it was the panel’s decision, on the 

afternoon of day 8 of your hearing, to halt Colleague 3’s evidence due to her obvious 

distress. The panel determined that it has had an opportunity to assess Colleague 3’s 

reliability and credibility thus far. It is aware of the importance of attributing weight fairly 

and of ensuring that no prejudice is introduced against you. The panel has determined 

that it will use its professional judgement, taking full account of all the evidence and of 

submissions still to be received, to give Colleague 3’s evidence the weight it deems 
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appropriate. The panel has therefore determined that Ms Sharpe’s application to 

exclude Colleague 3’s evidence is refused.   

 

Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Ms Nelson and Mr Edenborough, on 

behalf of the NMC and those made by Ms Sharpe on your behalf. 

 

The panel heard and accepted the advice of the legal assessor.  

 

It was aware that the burden of proof in the case rests on the NMC throughout and that 

you are not required to prove or disprove anything. The standard of proof is the civil 

standard, namely the balance of probabilities. This means that the facts will be proved if 

the panel was satisfied that it was more likely than not that the incidents occurred as 

alleged.  

 

In reaching its decisions on the facts, the panel considered all the relevant evidence 

contained in the documentation and statements of the witnesses, together with that 

given orally on oath or by affirmation. This included aspects regarding their health and 

personal circumstances which the panel heard in private. The panel gave the evidence 

such weight as it deemed appropriate. The panel considered each of the charges 

separately. 

 

The panel received evidence on oath or by affirmation from the following: 

 

 Colleague 1 – Staff Nurse on Silver Birch Ward at Highbury Hospital; 

 Colleague 3 - Healthcare Assistant on Silver Birch Ward at Highbury Hospital; 

 Colleague 4 - Nurse on Child and Adolescent Unit at Highbury Hospital; 

 

The panel received evidence by affirmation, via Webex video link from the following 

witnesses: 

 Colleague 2 - Staff Nurse on Silver Birch Ward at Highbury Hospital; 
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 Ms 5 – Allied Health Professions Lead in Mental Health Services. 

 

The panel also heard oral evidence from you. 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from, including yourself. 

 

The panel considered that the NMC witnesses did their best to assist by giving an 

honest account of events which took place between 2012 and 2016. 

 

The panel first considered the evidence of Colleague 1. She provided the panel with 

details of the incident that she said she witnessed in relation to Charge 1. She told the 

panel that you were her line manager and that you had worked together since she 

commenced her employment on the ward. She said that you were a very “tactile 

communicator” and there were times that you were quite “touchy feely”, however, she 

told the panel that was ‘just what you were like’. She told the panel that she did not raise 

the complaint about the incident as she did not think much about it at the time.  

 

The panel found Colleague 1 to be a reliable, robust and credible witness. The panel 

determined that she was clear on what she had seen and did not embellish her account. 

The panel had no reason to doubt Colleague 1’s evidence. The panel also noted that 

she was the nurse on duty on the night when Colleague 3 suffered a wrist injury. 

 

The panel next considered evidence from Colleague 2. She explained to the panel that 

you were inappropriate in your everyday behaviour towards her from the onset of her 

employment. She said she felt even in the interview, at which you were present, you 

were over familiar and this made her feel uncomfortable. She said it felt like you were 

“undressing her with your eyes.” She expressed to the panel that your behaviour had a 

significant impact on her and that she had opted to take a secondment to another ward 

in order to “escape your behaviour.” She told the panel about a number of incidents 

which she considered inappropriate, including making suggestions and sexual 

comments that made her feel uncomfortable. She explained that she did not report 
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these incidents at the time as she was newly qualified and did not feel in a position to 

challenge a senior member of staff.  

 

The panel found Colleague 2 to be credible and reliable in the evidence she provided. 

The panel considered that she gave explicit evidence on difficult matters and that she 

was very clear in her account. She did not seek to embellish her evidence and, was 

very straightforward in her account of your behaviour towards her. 

 

The panel heard only part of the evidence from Colleague 3. She was present and gave 

oral evidence on day one but was unable to continue her evidence on day two because 

of the adjournment to accommodate Ms Sharpe’s absence.  Colleague 3 resumed her 

evidence on day eight, via WebEx. During cross-examination, she became increasingly 

upset and distressed and was unable to continue. At that point, the panel took the 

decision to halt her witness session.   

 

Colleague 3 provided details of a number of occasions in which she said you had acted 

in a sexually inappropriate manner towards her. [PRIVATE] During this time, and acting 

on advice from her union representative, Colleague 3 started to note down such 

stressful situations in her diary. These related to work and incidents involving you on the 

Ward. 

 

The panel considered that Colleague 3 was a credible and reliable witness, albeit one 

who was genuinely distressed in her evidence and had been greatly affected by her 

perception of your alleged behaviour. The panel found that whilst she was robust and 

consistent in her evidence on the central matters surrounding the charges, there was a 

lack of clarity when responding to questions of a peripheral nature which had the effect 

of causing her further distress.   

 

The panel considered evidence from Colleague 4. She told the panel she had qualified 

as a registered nurse in 2006, and that she started working on the Ward as bank staff, 

two days a week.  She later took on a permanent role on the Ward. She also expressed 

the view that your behaviour had negatively impacted on her, which affected her 

personal life and relationships.   
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She told the panel that you began acting inappropriately towards her as soon as she 

commenced employment on the Ward. She explained that she did not report your 

behaviour for a number of months as she felt that she was able to ignore it. However, 

she explained that it was when a deputy manager, who was retiring from her role on the 

ward, spoke to her sympathetically, that she (Colleague 4) broke down and told her 

what had been happening. 

The panel considered Colleague 4 to be a credible and reliable witness. The panel 

noted that she became genuinely upset during her evidence. The panel determined that 

she was candid and robust and she did not seek to embellish her account.  

 

The panel heard evidence from Ms 5 via WebEx video link. In December 2015, she was 

asked by the General and Operational Managers to conduct an investigation into your 

alleged behaviour. She gave the background to the Trust’s investigation and the 

disciplinary procedures within the Trust.  

 

She explained that when you were made aware of the allegations against you, you 

became very quiet and seemed shocked. She then said that after the investigation 

meeting in January 2016, you became visibly upset and tearful. She said that you did 

not seem to grasp the seriousness of the allegations against you.  She stated that to her 

knowledge there were no previous disciplinary proceedings, regulatory concerns or any 

clinical concerns raised about your practice.  

 

The panel found Ms 5 to be a professional, reliable and credible witness. The panel 

accepted that she was not an eyewitness to the events, but was able to provide clear 

details of her involvement in the investigation and your reaction at interview. 

Furthermore her investigative reports were based on near contemporaneous interviews 

with yourself and the other witnesses.  

 

The panel heard evidence from you, under oath.  
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You informed the panel that you qualified as a registered nurse in 2005 and stated that, 

apart from the allegations you face today, you have never received any complaints 

about your practice.   

 

You informed the panel that you first became aware of the allegations in January 2016 

and that the main allegations, at that time, related to Colleagues 3 and 4. You confirmed 

that you were interviewed twice in relation to these allegations, the first interview being 

on 11 January 2016 and the second interview on 1 February 2016. 

 

You informed the panel that you do not know why the colleagues concerned made the 

allegations against you but stated that the allegations are not true.  

 

In relation to the allegations made by Colleague 1, you stated that you remembered an 

occasion when the emergency alarm was activated by mistake by a female member of 

staff within the staff toilets. You denied having set off the emergency alarm on purpose. 

You further denied simulating breasts bouncing with your hands when Colleague 1 ran 

down the corridor. You stated that you had a good working relationship with Colleague 1 

but that Colleague 1 did have an ‘issue’ in relation to her annual leave requests. You 

stated that this arose because Colleague 1 did not follow the appropriate procedure for 

annual leave requests.  

 

In relation to the allegations made by Colleague 2, you denied that you had ever acted 

in this way. You accepted that you were responsible for the supervision of Colleague 2 

and that you aimed to have a one to one meeting with her on a monthly basis. You 

informed the panel that these meetings could occur on or off the ward. You were able to 

recall that Colleague 2 had chosen to take a secondment within the Trust but you 

denied that Colleague 2’s request for this role was a consequence of your alleged 

behaviour towards her.  

 

In relation to the allegations made by Colleague 3, you denied that you had ever acted 

in this way. [PRIVATE] You denied that you offered to examine Colleague 3’s breasts. 

You further denied making a squeezing motion with your hands as if to grope Colleague 

3’s breasts.  



  Page 21 of 48 

 

When questioned, you accepted that you may have called Colleague 3 on her mobile 

phone in March 2015 but that the call was made in relation to her long term sickness. 

You did not accept that you ‘breathed deeply down the phone’ or told Colleague 3 that 

you missed her. You confirmed to the panel that you were responsible for supervising 

Colleague 3 and that supervision meetings often took place on the Ward or in an office 

off the Ward.  You stated that, during these meetings, you would discuss Colleague 3’s 

health and other personal issues, when she raised them with you.  

 

In relation to the allegations made by Colleague 4, you denied that you had ever acted 

as alleged. You acknowledged that there were occasions when you were alone with her 

but stated that you did not use these opportunities to say anything inappropriate to her.   

 

You recalled a conversation with the team, in the office, when employees were planning 

a night out. You remembered saying that you ‘like to eat a steak on a night out’. You 

submitted that this may have been misconstrued by Colleague 4, with her interpretation 

being, as stated within the charges, that you said she had ‘a nice rump’.  

 

You confirmed that you had called Colleague 4 on her mobile phone in relation to her 

availability to work certain shifts. When questioned by the panel, you stated that you 

called Colleague 4 out of ‘desperation’ because of staff shortages. You informed the 

panel that Colleague 4 only worked two shifts a week.  You denied ever asking her out 

for a drink during any of these phone calls.  

 

You assured the panel that you were telling the truth in relation to the allegations. You 

stated that you care about people and that it is not in your nature to act ‘aggressively’ 

and you did not understand how these allegations had arisen. In relation to your 

management style, you stated that you were approachable and always operated an 

‘open door policy’.  

 

The panel found that, at times, you appeared somewhat detached and disengaged 

during your evidence, which resulted in the panel having difficulty in assessing your 

reliability and credibility. You maintained a robust denial of all the allegations, simply 
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stating that ‘this never happened’ on numerous occasions. In other responses, where 

you provided a more detailed answer, your evidence lacked focus and coherence and 

did not always answer the question asked. 

 

The panel considered each charge and made the following findings: 

 

That you, a registered nurse, whilst employed as Ward Manager on Silver Birch Ward at 

Highbury Hospital, Nottinghamshire Healthcare NHS Foundation Trust: 

 

Charge 1 

1. On an unknown date in 2012, you: 

(a) pulled the Silver Birch Ward emergency alarm when there was no 

emergency on the Ward. 

(b) simulated breasts bouncing with your hands when Colleague 1 ran down 

the corridor in response to the emergency alarm you had pulled.  

 

This charge is found proved in its entirety. 

 

In reaching this decision, the panel took into account the oral and documentary 

evidence of Colleague 1 and Colleague 5. You also gave evidence to the panel under 

oath.  

 

The incident in question was witnessed by Colleague 1. She was on duty at the time 

with you when the incident occurred. In her written statement to the NMC regarding the 

event in question in which you allegedly pulled the emergency alarm, colleague 1 

stated: 

 

“Upon hearing the bell, I ran down the corridor towards what I thought was an 

emergency situation” 

 

“As I ran someone sitting on a chair in the corridor, they said something like 

“Stop running! He’s pulled it to see you running.” I stopped running and I then 
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saw the registrant step out of the toilets entrance with his hands in front of his 

chest, moving them up and down to simulate bouncing breasts.” 

 

In her oral evidence when questioned about the event, Colleague 1 told the panel that 

at the time she did not think much of the incident as it was “Aaron being Aaron, 

inappropriately messing around but Aaron none the less”. However, she stated that the 

incident made her feel embarrassed. She acknowledged that it was possible the 

Pinpoint alarm system had been activated by accident but said that it was your actions 

at the time that led her to believe that you had set the alarm off yourself. She described 

you as simulating breasts bouncing with your hands and you were laughing. When 

asked if she could have been mistaken about this, she replied “no” and was emphatic 

that she saw the gestures you made with your hands.  

 

The panel noted your evidence that you recalled an incident in which a false alarm was 

raised but that you could not recall Colleague 1 being present at that time. The panel 

noted that there is no other evidence before it to tie this incident to the one within the 

charge and as described by Colleague 1. The panel further considered it highly unlikely 

that Colleague 1 would be wrong or mistaken in her evidence, particularly as she did not 

have a difficult or acrimonious relationship with you.  

 

The panel noted that there was no evidence from yourself or Colleague 1 of any other 

staff member reacting to the alarm, despite there being other staff present at the time.  

 

Having considered all the evidence, the panel preferred that given by Colleague 1 over 

yours. It considered that Colleague 1 gave clear evidence of your actions, which was 

supported by her account to Colleague 5. Taken together with the fact that you did not 

react to the alarm going off, the panel determined that, on the balance of probabilities, 

you did activate the alarm when there was no emergency and that you did simulate 

breasts bouncing with your hands when Colleague 1 ran down the corridor in response.  

 

For these reasons, the panel found both parts of the charge proved.  
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Charge 2 

2. In relation to Colleague 2, between mid-2013 and July 2014, on one or more 

occasions, you: 

(a) blocked the entrance to an office or room and pushed your groin against 

Colleague 2 when she passed you. 

(b) said to Colleague 2 words to the effect of: 

i. “you look sexy”. 

ii. “can I touch you?”. 

iii. “can I touch your bum?”. 

iv. “you are pretty”. 

v. “you’ve got nice lips, bet you could do good things”. 

(c) made suggestions about oral sex. 

(d) on one or more occasions deliberately dropped items on the floor in order 

that Colleague 2 would bend over to pick them up. 

(e) On one or more occasions in connection with charge 2 (d) above, said to 

Colleague 2 words to the effect of “I could give it to you from behind”. 

(f) placed your hand over Colleague 2’s hand. 

This charge is found proved in its entirety 

In reaching this decision, the panel took account of the oral and documentary evidence 

of Colleague 2 and Colleague 5. The panel also heard oral evidence from you. 

 

In Colleague 2’s written statement to the NMC, when asked about the incident in which 

you allegedly blocked the entrance to an office or room door and pushed your groin 

against her when she passed you, she stated: 

 

“The registrant would do things like, on several occasions, he would block the 

entrance to the office or room I needed to go into or get out of. I never felt 
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threatened but I felt uncomfortable and intimidated, I would say “excuse me” but 

he wouldn’t move. When I would eventually push past him, he would push his 

groin against me as I would go past him.” 

 

In relation to Charge 2b, Colleague 2, in her written statement to the NMC dated 26 

February 2017, detailed the types of comment she said you had made to her on a 

number of occasions. She stated:  

 

“The registrant would always say things like “you look sexy, can I touch you, can 

I touch your bum”; he would brush past me, he would make comments about 

“you are pretty” or “you’ve got nice lips, bet you could do good things”… 

 

Further, during Colleague 2’s cross examination, she described how you would: 

 

“Make suggestions by putting fingers in his mouth and sticking out his tongue, and 

make suggestions that would be performing oral sex and what that meant.’ 

 

The panel also had regard to Colleague 2’s witness statement in relation to Charge 2e, 

in which she stated “the registrant would deliberately drop things on the floor; when I 

would bend over to pick it up, he would comment on my bum and what he could do with 

me like give it to me from behind.” She further detailed that these sorts of things 

happened on more than one occasion. In her oral evidence, the panel noted that she 

was able to describe the incidents concerned clearly. Further, Colleague 2 informed the 

panel why she did not report these incidents at the time.  She explained that as a newly 

qualified nurse who was passionate about her new job and after just having a baby, she 

did not feel confident enough to complain about her manager.  

 

The panel noted that the charges did not contain specific dates. However, the panel did 

not consider this concerning given Colleague 2’s evidence that your behaviour would 

often occur on a daily basis and was described by her as ‘routine’.  

 

The panel further noted that Colleague 2’s evidence was supported by the more 

contemporaneous report of Colleague 5 after she had interviewed her in the role as 
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Trust investigator. The panel also considered that Colleague 2’s evidence was similar in 

nature and detail to the evidence of Colleagues 3 and 4.   

 

In considering Charge 2 in its entirety, the panel determined that Colleague 2’s oral 

evidence remained clear and robust throughout, despite being subject to extensive 

cross examination. In your evidence, you maintained that these incidents ‘never 

happened’. You provided no other detail or explanation to the panel. On balance, the 

panel preferred the evidence of Colleague 2 supported by Colleague 5, and for the 

reasons given, determined that all parts of the Charge were found proved.  

 

Charge 3 

3. In relation to Colleague 3: 

(a) on one or more occasions between December 2012 and December 2015, 

you: 

(i) said to Colleague 3 words to the effect of “nice bum”. 

(ii) blocked doorways when Colleague 3 attempted to pass 

through and by so doing forced Colleague 3 to squeeze 

past you.  

(b) on 19 September 2014: 

i. offered to examine Colleague 3’s breasts. 

ii. made a squeezing motion with your hands as if to grope Colleague 

3’s breasts. 

(c) on 6 January 2015: 

i. deliberately dropped a pen under your desk. 

ii. said to Colleague 3 words to the effect of, “go on”, while nodding 

your head and moving your groin area. 

(d) on 10 March 2015, during a phone call with Colleague 3;  

i. told Colleague 3 that you missed her. 
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ii. breathed deeply down the phone. 

(e) on 1 May 2015, during a meeting about Colleague 3’s return to work 

following a wrist injury: 

i. suggested Colleague 3’s partner must be upset because Colleague 

3 couldn’t give him a ‘hand job’. 

ii. said words to the effect of “you can still do lollipop”; and made a 

gesture with your hand and mouth implying oral sex. 

(f) on 7 May 2015: 

i. told Colleague 3 you could help her build up the strength in her 

wrist. 

ii. made a sexual gesture to indicate how you could help Colleague 3 

to build up strength in her wrist. 

(g) on 3 July 2015: 

i. deliberately dropped a pen under your desk.  

ii. said to Colleague 3 words to the effect of “Go on, you want to” 

whilst winking at Colleague 3 and moving your groin area. 

(h) on 17 July 2015, during a supervision meeting with Colleague 3, you: 

i. asked Colleague 3 if she would like to “do” your “lollipop” or said 

words to that effect. 

ii. In connection with charge 3 (h) (i) above leant back in your chair 

and thrust your hips; 

(i) on 23 October 2015, during a supervision meeting with Colleague 3, you: 

i. dropped your keys under your desk. 

ii. asked Colleague 3 to pick up the keys. 

iii. started thrusting your hips. 
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iv. winked at Colleague 3. 

(j) on 25 November 2015, whilst in your office, you: 

i. winked at Colleague 3. 

ii. asked Colleague 3 if she would like to “do your lollipop”. 

iii. pointed to your genitals; 

iv. winked at Colleague 3 for a second time; 

v. responded to Colleague 3’s query by saying “you know, lollipop”. 

Charges 3 (a) – (d) found proved 

Charges 3 (e) – (j) found NOT proved 

Before considering this charge, the panel reminded itself of the following considerations 

arising from the panel’s decision to halt Colleague 3’s cross examination after Charges 

3(a) – (d): 

 That evidence relating to Charges 3 (e)- (j), has not been subject to cross-

examination; 

 That in its consideration of your application, on day nine of your hearing, to reject 

all of Colleague 3’s evidence, the panel acknowledged that Colleague 3’s 

evidence was sole and decisive in relation to aspects of Charge 3; 

 Careful consideration should be given to the extent to which inferences may fairly 

be drawn from its findings on other similar charges.  

The panel therefore determined to make a decision in relation to Charges 3 (a) – (d) 

initially and then consider the charges which were not subject to cross examination, 

specifically Charges 3 (e)- (j).  

The panel first considered Colleague 3’s written and oral evidence, as well as the 

evidence of Colleague 5 and yourself. In Colleague 3’s oral evidence, she told the panel 

that inappropriate comments from you started a few months after she commenced 

employment on the ward.  
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In her written statement, Colleague 3 stated: “He would stand in the doorway of an 

office I was trying to get into and not move when I said excuse me please. And then, 

when I would squeeze past him, due to him standing in the doorway and not moving.”  

In her oral evidence, Colleague 3 told the panel that these incidents made her feel very 

uncomfortable. She told the panel that your behaviour had impacted on her health and 

she therefore began documenting these incidents in a diary. She told the panel in detail 

about the incident in which you allegedly stood in the doorway and, by doing so, forced 

her to squeeze past you. The telephone was ringing in the nurses’ office and she 

needed to go and answer it as it had been highlighted to staff that telephone calls from 

patient’s families were not being answered. She told the panel that she said “excuse 

me” but you did not make any attempt to move from the doorway. 

In relation to Charge 3(b), the panel considered her written statement provided to the 

NMC in which she stated:  

“[PRIVATE] I didn’t want to have to discuss this matter with the registrant but I 

knew I had to because of the shifts. On 19 September 2014, I made a note in my 

diary due to the reaction from the registrant when I asked for my shift to be 

swapped. [PRIVATE].” 

[PRIVATE] 

You denied that this incident ever occurred. However, the panel noted that Colleague 1 

and Colleague 4, in their evidence, also stated that you often made comments in 

reference to their breasts.  

In relation to Charge 3(c), Colleague 3’s evidence was that on 6 January 2015, she 

attended a meeting with you in order to discuss her return to work after a period of 

sickness. She detailed in her statement to the NMC that during the meeting you 

intentionally dropped your pen under the desk, moved your chair back and said “Go on” 

while nodding your head and moving your groin area. In her oral evidence, she told the 

panel that she knew it was intentional as you threw the pen to the ground and then 

proceeded to gesture to it. She told the panel that she told you to “pack it in”. 

In relation to Charge 3(d), Colleague 3’s evidence was that on 10 March 2015 she had 

called the Ward in order to update you about her absence from work. [PRIVATE] She 
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told the panel that at the end of the telephone call you had told her “I’ve missed you” 

and that you began to “breathe deeply” down the phone. She described how she was 

shocked and distressed by the call and once she had put the phone down, she cried. 

The panel noted that the incident was documented in Colleague 3’s diary, in which she 

wrote in reference to the telephone call; “missed you comment and deep breaths [sic]. 

Cried.”  

The panel noted that Colleague 3 was cross examined in relation to her diary entries, 

during which Colleague 3 denied that the entries were made retrospectively.  The panel 

determined that the content and tone of the diary entries suggested that Colleague 3 

completed the entries very soon after the events occurred in order to address the 

ongoing concerns she had with you and your behaviour. In light of this, the panel 

determined that the entries within the diary were contemporaneous and supported her 

oral evidence.  

 

The panel accepted the evidence of Colleague 3 and determined that your behaviour 

was repeated on a number of occasions. Colleague 3’s evidence was also supported by 

Colleague 5’s more contemporary investigation findings in which her account was 

consistent with her oral evidence.  

 

The panel noted that you denied these allegations in their entirety. The panel 

considered that Colleague 3 was clear and consistent in her evidence, despite 

becoming very upset and distressed during it. On balance, the panel preferred the 

evidence of Colleague 3 over your own and considered that Colleague 3’s evidence 

was similar in detail and nature to that given by Colleagues 2 and 4. Accordingly, the 

panel found these parts of Charge 3 proved.  

 

In relation to the remainder of the charges, 3(e) – (j), the panel reminded itself that none 

of these had been the subject of any cross-examination by Ms Sharpe, on your behalf. 

Whilst the panel considered Colleague 3 to be a credible witness, her evidence on 

these particular matters had not been tested in either cross-examination or panel 

questioning. As such, the panel considered it was unsafe to make a finding in relation to 
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these charges, particularly bearing in mind the ‘sole and decisive’ nature of her 

evidence. 

 

For these reasons, the panel concluded that it was appropriate to find these charges not 

proved.  

 

Charge 4 

 

4. In relation to Colleague 4, between May 2015 and April 2016, on one or more 

occasions you: 

(a) invaded Colleague 4’s personal space 

(b) said to Colleague 4 words to the effect of “you would, wouldn’t you”. 

(c) referred to Colleague 4’s breasts as “twins” or said words to that effect. 

(d) threw your keys on the floor and asked Colleague 4 to pick them up. 

(e) touched Colleague 4 on her side, under her breast and/ or lower back 

when passing her in the corridor and/or in the office. 

(f) told Colleague 4 she had a “fine rump”. 

(g) called Colleague 4 “farty arse”. 

(h) told Colleague 4 that she was going to “get it wheel barrow” or words to 

that effect. 

(i) during a call about work shifts, asked Colleague 4 to go out for a drink with 

you. 

In making this decision, the panel had regard to the evidence provided by Colleague 4 

and Colleague 5. It also took account of your evidence. 

In her statement to the NMC dated 16 March 2017, Colleague 4 stated that you would 

come close to her “invading her personal space” and on at least one occasion, said “you 

would, wouldn’t you”.  
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She told the panel and confirmed in her statement that on occasions when you were 

both alone in the office, you would make reference to her chest by referring to it as 

“twins”. 

Further, Colleague 4 informed the panel that on several occasions, you would throw 

your keys on the floor and ask her to pick them up. She explained that she had never 

experienced anything like it before and said ‘no’. She stated that the second time you 

did this she told you “to f*** off and kicked the keys back” to you. 

Colleague 4 also described how you touched her side and lower back when you passed 

her in the corridor. She stated that this was not accidental as she felt your hand went 

‘right underneath her breast’. Colleague 4 further stated that on occasions, you also 

touched her hand, back and side when you were alone with her in the office.  

She also described on one shift, as she was going to the office and you were behind 

her, you said she “had a fine rump”, referring to her bottom. Whilst the panel noted your 

response to the allegation, it did not accept your explanation that the witness could have 

been in any way mistaken about your supposed reference to enjoying eating steak. 

Colleague 4 further stated that you then called her a “farty arse”. 

Colleague 4 further described how on a couple of occasions, you said to her that she 

was going to get it “wheel barrow”.  She subsequently understood this to be a reference 

to a sexual act.  

Colleague 4 told how you regularly contacted her on the telephone to discuss work 

shifts, even though you were aware of her work pattern and that her domestic 

circumstances meant she was only able to work set shifts. On one occasion, she said 

that you also asked her asked to go for a drink with you.  

The panel had sight of the telephone call log for your work telephone, which confirmed 

that on some of the days, a sequence of phone calls were made to Colleague 4’s phone 

from your office number. You stated that you only ever called her for professional 

reasons and you denied the allegations in their entirety.  

The panel found Colleague 4 to be consistent in the evidence she provided, and despite 

being subject to lengthy cross examination she maintained her position as given in her 

statement. Having considered all the evidence, including the contemporaneous report of 
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Colleague 5, the panel determined that it preferred this evidence over your own. 

Colleague 4 provided significant detail about the incidents that had occurred on a 

number of occasions over a period of almost one year. The panel further considered 

that this evidence was similar in nature and content to the accounts given by 

Colleagues 2 and 3.  

For these reasons, and on the balance of probabilities, the panel found all parts of the 

charge proved.  

Charge 5 

5. Your conduct set out in charges 1 and/or 2 and/or 3 and/or 4 above was sexually 

motivated. 

The panel found this charge proved in relation to Charges 2, 3 and 4 and not 

proved in relation to Charge 1 

 

The panel considered the submissions made by the NMC, specifically that the extent, 

circumstances, length of time and choice of words included within the charges, would 

suggest that your conduct is sexually motivated and goes beyond work place ‘banter’. 

 

The panel considered whether the behaviour could be viewed as work place ‘banter’. 

However, it noted that in your own evidence you stated that you do not ‘joke around’ 

when working on the ward.  

 

The panel noted that Ms Sharpe did not specifically address this charge in her closing 

submissions.   

 

In considering the charge, the panel looked at charges 1 – 4 individually and 

collectively. In relation to Charge 1, it considered that the evidence of Colleague 1 

suggested that your actions were done in a manner which she considered to be in poor 

taste and were those of ‘a plonker’. This was consistent with other aspects of her 

evidence in relation to the way you engaged with her. On this basis, the panel did not 

find the charge proved in relation to Charge 1.  
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In relation to charges 2, 3 (a)– (d) and 4, however the panel considered that taken 

individually and collectively your conduct amounted to inappropriate behaviour in the 

work place, which was sexually motivated. In particular, the panel considered that your 

comments and gestures towards Colleagues 2, 3 and 4 were clearly of a sexual nature 

and, together with your unwanted physical contact with these witnesses, amounted to a 

pattern of behaviour within the work place which was sexually motivated.  

 

For these reasons, and on the balance of probabilities, the panel found the charge 

proved in relation to your conduct as set out in Charges 2, 3 and 4.  

 

Evidence and submission on misconduct and impairment:  

 

Having announced its findings on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether your fitness to 

practise is currently impaired. There is no statutory definition of fitness to practise. 

However, the NMC has defined fitness to practise as a registrant’s suitability to remain 

on the register unrestricted.  

 

You elected not to give oral evidence at this stage of the proceedings. You provided 

written evidence in the form of four character references from colleagues at your current 

place of employment and a set of training certificates. 

 

In his submissions Mr Edenborough invited the panel to take the view that your actions 

amount to breaches of The Code: Standards of conduct, performance and ethics for 

nurses and midwives (2008) and The Code: Professional standards of practice and 

behaviour for nurses and midwives (2015). He directed the panel to specific paragraphs 

and identified where, in the NMC’s view, your actions amounted to misconduct.  

 

He then moved on to the issue of impairment and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Mr Edenborough invited the panel to 

consider that, given the seriousness of the matters found proved, the repetition of the 



  Page 35 of 48 

your behaviour and the sustained period over which the matters found proved took 

place, a finding of impairment is necessary on both public interest and public protection 

grounds.  

 

In her submissions on your behalf, Ms Sharpe referred the panel to the case of 

Roylance v General Medical Council (No 2) [2000] 1 A.C. 311 for the definition of 

misconduct.  She accepted that the standards applicable to the nursing profession are 

set out within the Code and accepted that upholding the reputation of the profession is 

of the utmost importance. However, Ms Sharpe invited the panel to carefully consider 

each fact found proved individually when determining whether the charges amount to 

misconduct.  

 

Ms Sharpe submitted that none of the incidents within the charges involves patient harm 

or concerns about your clinical practice and that, with the exception of Charge 4(b), 

none of the allegations relates to direct and inappropriate physical contact. She invited 

the panel to proceed with caution when considering the effect your alleged actions had 

on colleagues and reminded the panel that Colleague 1 had stated that although she 

was ‘embarrassed’ by your behaviour, she was ‘not upset’.  

 

In relation to current impairment, Ms Sharpe referred the panel to the case of Cohen v 

General Medical Council [2008] EWHC 581 (Admin). She accepted that demonstrating 

remediation in relation to the charges found proved is difficult. However, she submitted 

that you have never been the subject of regulatory proceedings before or since these 

allegations arose. She submitted that your references from current colleagues, in both 

senior and junior positions, attest to your character and clinical skills. Ms Sharpe further 

submitted that the most recent of the charges found proved arose in April 2016, and that 

since then you have demonstrated that you are able to work in a clinical setting with 

both male and female staff, without incident, for a period of 18 months. 

 

The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant. These included: Roylance v General Medical 

Council (for the definition of misconduct); CHRE v. NMC v. Grant [2011] EWHC 927 
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(Admin) (for the test of impairment); Cohen v. GMC (for consideration of remediation 

and current fitness to practise) 

 

As advised, the panel adopted a two-stage process in its consideration. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, your fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct 

 

The panel first considered whether each charge, taken individually, amounted to 

misconduct. 

 

In relation to Charge 1, the panel noted that Colleague 1 felt embarrassed by your 

actions but that she did not feel threatened or intimidated. Although this behaviour is not 

acceptable in a work place and is considered inappropriate, the panel determined that 

when considering this charge in isolation, the behaviour was not sufficiently serious to 

amount to misconduct.  

 

In relation to Charge 2, the panel noted that your actions found proved occurred on 

numerous occasions, and that your unwanted communication with Colleague 2 was 

explicit and sexually motivated. The panel determined that this type of behaviour is 

totally unacceptable and is sufficiently serious to amount to misconduct.  

 

In relation to Charges 3(a) - (d), the panel noted that your actions found proved 

occurred on several occasions towards a junior member of staff who, at the time, was 

vulnerable. The panel found that you abused your position of trust as a manager and 

crossed the boundaries of professional conduct to be expected of a registered nurse. In 

particular, when considering the context of Charge 3(b), when you offered to examine 

Colleague 3’s breasts after she had spoken to you confidentially, the panel determined 

that your behaviour would be considered deplorable by fellow practitioners. The panel 
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concluded that your behaviour was unacceptable and sufficiently serious to amount to 

misconduct.  

 

In relation to Charge 4, the panel determined that your pattern of behaviour towards 

Colleague 4, a junior member of staff, occurred throughout a prolonged period of time 

and was similar in nature to that experienced by Colleagues 2 and 3. It considered that 

your conduct was unacceptable and sufficiently serious to amount to misconduct.  

 

When considering whether Charge 5 amounted to misconduct, the panel determined 

that sexually motivated behaviour, in the manner found to be proved, constitutes 

harassment within the work place and clearly breaches the boundaries of acceptable 

conduct. The panel therefore determined that this charge was also sufficiently serious to 

amount to misconduct.  

 

In considering the charges collectively, the panel then went onto consider the terms of 

The code: Standards of conduct, performance and ethics for nurses and midwives 

(2008) and The Code: Professional standards of practice and behaviour for nurses and 

midwives (2015) as appropriate for the charges found proved. 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that your actions did fall significantly short of the standards 

expected of a registered nurse. Your actions found proved in relation to Charges 1, 2, 3 

and 5 amounted to breaches of the 2008 Code. Specifically: 

 

The people in your care must be able to trust you with their health and wellbeing 

To justify that trust you must: 

 make the care of people your first concern, treating them as individuals and 

respecting their dignity 

 … uphold the reputation of your profession. 
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Treat people as individuals 

1 You must treat people as individuals and respect their dignity.  

 3 You must treat people kindly and considerately. 

 

Maintain clear professional boundaries 

20 You must establish and actively maintain clear sexual boundaries at all times…  

 

The panel considered it evident that this standard must equally apply to relationships 

with professional colleagues. 

 

Work effectively as part of a team  

24 You must work cooperatively within teams and respect the skills, expertise and 

contributions of your colleagues. 

27 You must treat your colleagues fairly and without discrimination 

 

Act with integrity  

48 You must demonstrate a personal and professional commitment to equality… 

 

Be impartial 

57 You must not abuse your privileged position for your own ends. 

 

Uphold the reputation of your profession 

61 You must uphold the reputation of your profession at all times. 

 

Further, the panel was of the view that your actions found proved in relation to Charges 

4 and 5 amounted to breaches of the 2015 Code. Specifically: 

 

“You uphold the reputation of your profession at all times. You should display a personal 

commitment to the standards of practice and behaviour set out in the Code. You should 

be a model of integrity and leadership for others to aspire to. This should lead to trust 

and confidence in the profession from patients, people receiving care, other healthcare 

professionals and the public.”  
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20 Uphold the reputation of your profession at all times 

20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment 

 

20.3 be aware at all times of how your behaviour can affect and influence the behaviour 

of other people 

 

20.5 treat people in a way that does not take advantage of their vulnerability or cause 

them upset or distress  

 

20.6 stay objective and have clear professional boundaries at all times…  

 

As with paragraph 20 of the 2008 code, the panel considers that this has equal 

applicability to relationships with colleagues.  

 

20.8 act as a role model of professional behaviour for students and newly qualified 

nurses and midwives to aspire to 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view, when considering your actions 

found proved collectively, it was left in no doubt that your actions did fall seriously short 

of the conduct and standards expected of a registered nurse and that your overall 

behaviour was sufficiently serious to amount to misconduct.  
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Decision on impairment 

 

The panel next went on to decide if as a result of this misconduct your fitness to practise 

is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Nurses must be honest and 

open and act with integrity. They must make sure that their conduct at all times justifies 

both their patients’ and the public’s trust in the profession. In this regard, the panel 

considered the judgement of Mrs Justice Cox in the case of Council for Healthcare 

Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 

(Admin) in reaching its decision. In paragraph 74 she said: 

 

“In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.”  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

“Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 
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c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. …” 

 

The panel determined that limbs (b) and (c) of the above test are engaged in your case. 

Although there is no evidence of patient harm, there was no doubt in the panel’s 

judgement that your wholly inappropriate misconduct has brought the nursing 

profession into disrepute and breached fundamental tenets of the nursing profession. At 

the time of your misconduct, you were in a senior position where your responsibilities 

included the wellbeing of your staff and acting as a role model for them.  

 

The panel noted your evidence that you are currently employed as a registered nurse 

and that no other adverse incidents have been reported to the NMC. The panel 

acknowledged Ms Sharpe’s submissions that you are under an obligation to advise 

current or potential employers about regulatory matters with which you are currently 

involved. Whilst acknowledging this, the panel was concerned to see that there is no 

indication in any of the character testimonials before it, of which only one is from a 

registered nurse and all of which are addressed to ‘whom it may concern’, that the 

writers have any knowledge of these proceedings. 

 

Further, when considering the training certificates submitted by you, the panel noted 

that these related to competency skills and did not address any issues relating to 

professional boundaries and/or the treatment of colleagues.  

 

The panel next considered the case of Cohen v General Medical Council and 

determined that, whilst the matters found proved are not easily remediable, they could 

be remediated by way of an attitudinal change and by acknowledgment and reflection 

on your past behaviour. However, the panel noted that it had no evidence of any insight 

or remorse before it and that you have consistently denied the allegations you face. 

Your denials have resulted in each of the complainants having to give live evidence 
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within these proceedings and being subjected to extensive cross-examination, an 

experience which was clearly distressing in varying degrees for them. 

 

The panel determined that you have failed to demonstrate any understanding of the 

inappropriateness of your behaviour or how it has affected your colleagues. The panel 

further noted that, despite the time that has passed, there is no evidence that you have 

apologised for your actions. In light of this, the panel is of the view that the risk of 

repetition in your case is significant and that a finding of impairment on public protection 

grounds is required.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. The panel determined that, in 

this case, a finding of impairment is also required on public interest grounds, in order to 

uphold the reputation of the profession.   

 

Having regard to all of the above, the panel is satisfied that your fitness to practise is 

currently impaired on both public protection and public interest grounds.  
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Determination on sanction:  

 

The panel has considered this case very carefully and has decided to make a striking-

off order. It directs the registrar to strike you off the register. The effect of this order is 

that the NMC register will show that you have been struck-off the register. 

 

Mr Edenborough submitted that, in light of the panel’s findings on impairment, a striking 

off order is the only appropriate sanction in your case. He invited the panel to consider 

the case of Arunachalam v The General Medical Council [2018] EWHC 758 (Admin) 

which also concerned unwanted sexual contact within a workplace environment.  

 

Ms Sharpe reminded the panel that any sanction imposed must not be punitive. She 

submitted that your case is not one where the only available sanction to protect the 

public and the public interest is a striking off order. Ms Sharpe submitted that a 

suspension order would be sufficient to mark your behaviour as unacceptable, whilst 

also maintaining the public confidence in the profession and the NMC as the regulator. 

Ms Sharpe informed the panel that a striking off order would cause significant financial 

hardship to you and your family and that permanent removal would be a 

disproportionate sanction to impose.   

 

In reaching its decision, the panel has had regard to all the evidence that has been 

adduced in this case. The panel accepted the advice of the legal assessor. The panel 

has borne in mind that any sanction imposed must be appropriate and proportionate 

and, although not intended to be punitive in its effect, may have such consequences. 

The panel had careful regard to the Sanctions Guidance (“SG”) published by the NMC. 

It recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  

 

The panel considered the following aggravating and mitigating factors: 

 

Aggravating 

 You have not demonstrated any understanding of the impact your behaviour had 

on your junior colleagues; 
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 You have not demonstrated any remorse for your behaviour; 

 The misconduct found proved demonstrates a pattern of unwanted, sexual 

behaviour, over a prolonged period of time, concerning four complainants; 

 Your misconduct occurred within the workplace, where you were in a position of 

authority over the complainants;  

 Some of the charges found proved involved unwanted physical contact; 

 In some incidents, your comments and gestures were extremely sexually explicit; 

 The particular vulnerability of Colleague 3 at the time your misconduct in Charge 

3(b) occurred; 

 Several of the charges found proved involved situations which were engineered 

by you. 

 

Mitigating  

 You have engaged throughout these regulatory proceedings; 

 There have been no other regulatory referrals; 

 You have provided general character references from four current colleagues 

who speak positively of you; 

 There is no evidence of any repetition of your misconduct since these matters 

came to light in 2016; 

 Your personal mitigation, including the financial impact a sanction is likely to 

have upon you and your family. 

 

Having been referred to the case of Arunachalam v The General Medical Council by the 

parties and the legal assessor, the panel found it helpful to compare features of that 

case with your own in order to consider where on the spectrum of sexual misconduct 

your case should be placed. Specifically: 

 

Arunachalam Kibaja 

Two complainants Four complainants 

Non sexually explicit text and social media 
messages  

Sexually explicit verbal comments and 
gestures 

Inappropriate physical contact with one Inappropriate physical contact with three 
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complainant complainants 

Partial admission made  No admission made 

One complainant willing to accept an 
apology 

 

Regulator support for suspension Regulator support for striking off order 

Two junior complainants who were not 
considered vulnerable 

Four junior complainants, one of whom 
was particularly vulnerable  

Two complainants not distressed Three complainants visibly distressed 
during the proceedings 

 

Having compared the cases in the way set out above, the panel determined that your 

case is clearly higher up the scale of sexual misconduct than that of Arunachalam.  

 

The panel then went onto consider the sanctions in ascending order of severity.  

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case and in the absence of any 

extenuating circumstances.  

 

Next in considering a caution order, the panel has already identified a significant risk of 

repetition of the misconduct found proved and has determined that it would therefore be 

inappropriate to impose a caution order, which would not place any restriction on your 

practice.  

 

When considering whether to impose a conditions of practice order, it noted that your 

misconduct did not arise from clinical practice and moreover the panel could not identify 

any conditions which would be proportionate or appropriate in your case. It determined 

that the nature of your misconduct is not amenable to a conditions of practice order: 

such an order would fail to address the seriousness of your misconduct and would send 

an inappropriate signal to the public and to members of the profession.  
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The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel noted that there has been no evidence of repetition of 

your behaviour since 2016. However, your misconduct, as highlighted by the facts found 

proved, is a significant departure from the standards expected of a registered nurse and 

a serious breach of the fundamental tenets of the profession. You have demonstrated 

no insight or remorse and the panel has found that the risk of repetition of your 

misconduct remains high in these circumstances. Your actions are therefore 

fundamentally incompatible with you remaining on the register.  

 

The panel was of the view that the findings in this particular case demonstrate that your 

misconduct was serious, persistent and not at the lower end of the spectrum of sexual 

misconduct. The panel determined that you abused your position of authority and that 

your behaviour clearly caused emotional harm to more than one complainant. In 

particular, it was evident that Colleague 3 was extremely distressed by your behaviour 

both at the time it occurred and during the course of her live evidence before this panel. 

Further, the panel determined that you have demonstrated a persistent lack of insight 

into the seriousness of your misconduct and the consequences your behaviour had on 

your junior colleagues. 

 

The panel gave careful consideration to the mitigating features of your case, including 

the financial hardship which would be caused to you and your family should you be 

permanently or temporarily removed from the register. The panel concluded that despite 

your engagement in these proceedings and the absence of any regulatory referrals 

since, the long term harm that you have caused to your junior colleagues cannot be 

ignored.  

 

In this particular case, the panel therefore determined that a suspension order would not 

be a sufficient, appropriate or proportionate sanction.  

 

Having carefully balanced all these factors, and after taking into account all the 

evidence before it including your references and personal mitigation, the panel 

determined that the appropriate and proportionate sanction is that of a striking-off order. 

Having regard to the matters it identified and, in particular, the effect of your actions in 
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bringing the profession into disrepute by adversely affecting the public’s view of how a 

registered nurse should conduct himself, the panel has concluded that public 

confidence in the profession would be undermined if a striking off order were not made.  

 

The panel considered that this order is necessary to mark the importance of maintaining 

public confidence in the profession and the regulator, as well as to send to the public 

and the profession a clear message about the standard of behaviour required of a 

registered nurse. 
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Determination on Interim Order 

 

The panel has considered the submissions made by Mr Edenborough that an 

immediate interim order should be made on the grounds that it is necessary for the 

protection of the public and is otherwise in the public interest, to allow for the possibility 

of an appeal to be made and determined.  

 

Ms Sharpe did not oppose this application.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an immediate interim suspension order is necessary for the 

protection of the public and is otherwise in the public interest. The panel had regard to 

the seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after you are sent the decision of this hearing in writing. 

 

That concludes this determination. 

 

 


