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Nursing and Midwifery Council 

Fitness to Practise Committee 

 

Substantive Hearing 

9 – 11 July 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Barry Weller 
 
NMC PIN:  97I3516E 
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 Adult Nursing (September 2000) 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Jane Kivlin (Chair, Registrant member) 

Anne Grauberg (Registrant member) 
Michael Glickman (Lay member) 

 
Legal Assessor: Monica Daley 
 
Panel Secretary: Jodie Harrison (9 – 10 July 2018) 
 Vicki Watts      (11 July 2018) 
 
Mr Weller: Not present and not represented  
 
Nursing and Midwifery Council: Represented by Assad Badruddin, Case 

Presenter 
 
Facts proved: All 
 
 
Facts not proved: None 
 
Fitness to practise: Impaired  
 
Sanction: Striking Off Order   
 
Interim Order: Interim Suspension Order – 18 Months   
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Details of charge (as amended): 

 

1) In relation to Patient A, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Sodium valproate, 

ii) Simvastatin; 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient A’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Sodium valproate, 

ii) Simvastatin; 

 

d) Your actions at charge 1(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

2) In relation to Patient B, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Depakote, 

ii) Rosuvastatin; 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient B’s MAR chart to indicate you had administered the following 

medication when you had not: 
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i) Depakote, 

ii) Rosuvastatin; 

 

d) Your actions at charge 2(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

3) In relation to Patient C, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Trimethoprim, 

ii) Simvastatin; 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient C’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Trimethoprim, 

ii) Simvastatin; 

 

d) Your actions at charge 3(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

4) In relation to Patient D, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Donepezil;  
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b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient D’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i)  Donepezil; 

 

d) Your actions at charge 4(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

5) In relation to Patient E, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Atorvastatin, 

ii) Ferrous sulphate;  

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient E’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Atorvastatin, 

ii) Ferrous sulphate; 

 

d) Your actions at charge 5(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

6) In relation to Patient F, on or around 13 April 2017: 

 

a) Did not administer: 
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i) Atorvastatin, 

ii) Mirtazapine; 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient F’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Atorvastatin, 

ii) Mirtazapine; 

 

d) Your actions at charge 6(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

7) In relation to Patient G, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Ferrous sulphate, 

ii) Co-amoxiclav; 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

c) Signed Patient G’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Ferrous sulphate, 

ii) Co-amoxiclav; 
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d) Your actions at charge 7(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.  
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Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Mr Weller was not in attendance 

and that written notice of this hearing had been sent to Mr Weller’s registered address 

by recorded delivery and by first class post on 7 June 2018. Notice of this hearing was 

delivered to Mr Weller’s registered address on 8 June 2018.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Mr 

Weller’s right to attend, be represented and call evidence, as well as the panel’s power 

to proceed in his absence.  

 

Mr Badruddin, on behalf of the Nursing and Midwifery Council (NMC), submitted the 

NMC had complied with the requirements of Rules 11 and 34 of the Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004, as amended (the Rules).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Mr Weller has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. It noted that the rules do not require delivery and that it is the responsibility of 

any registrant to maintain an effective and up-to-date registered address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Mr Weller. 

 

The panel had regard to Rule 21 (2) states: 

 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 
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(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Mr Badruddin invited the panel to continue in the absence of Mr Weller. Mr Badruddin 

submitted that by Mr Weller had not engaged with the NMC since 19 February 2018 and 

had not responded to the notice of hearing. He said that the NMC case coordinator 

attempted to contact Mr Weller by telephone today but without success. Mr Badruddin 

said that there was no reason to believe that an adjournment would secure his 

attendance on some future occasion.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of R. v Jones (Anthony William), 

(No.2) [2002] UKHL 5. The panel further noted the case of R (on the application of 

Raheem) v Nursing and Midwifery Council [2010] EWHC 2549 (Admin) and the ruling of 

Mr Justice Holman that:  

 

“...reference by committees or tribunals such as this, or indeed judges, to 

exercising the discretion to proceed in the person's absence "with the utmost 

caution" is much more than mere lip service to a phrase used by Lord Bingham 

of Cornhill. If it is the law that in this sort of situation a committee or tribunal 

should exercise its discretion "with the utmost care and caution", it is extremely 
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important that the committee or tribunal in question demonstrates by its language 

(even though, of course, it need not use those precise words) that it appreciates 

that the discretion which it is exercising is one that requires to be exercised with 

that degree of care and caution.” 

 

The panel has decided to proceed in the absence of Mr Weller. In reaching this 

decision, the panel has considered the submissions of Mr Badruddin and the advice of 

the legal assessor.  It has had particular regard to the factors set out in the decision of 

Jones.  It has had regard to the overall interests of justice and fairness to all parties. It 

noted that: 

 

 no application for an adjournment has been made by Mr Weller; 

 Mr Weller has not engaged with the NMC since 19 February 2018 and has not 

responded to the notice of hearing; 

 attempts were made today to contact him today but without success; 

 there is no reason to suppose that adjourning would secure his attendance at 

some future date;  

 two witnesses have attended today to give live evidence, another is due to 

attend;  

 not proceeding may inconvenience the witnesses, their employer and, for those 

involved in clinical practice, the clients who need their professional services; 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Mr Weller in proceeding in his absence. Although the 

evidence upon which the NMC relies will have been sent to him at his registered 

address, he will not be able to challenge the evidence relied upon by the NMC and will 

not be able to give evidence on his own behalf. However, in the panel’s judgement, this 

can be mitigated. The panel can make allowance for the fact that the NMC’s evidence 

will not be tested by cross examination and, of its own volition, can explore any 

inconsistencies in the evidence which it identifies.  
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In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Mr Weller. The panel will draw no adverse 

inference from Mr Weller’s absence in its findings of fact. 

 

Decision and reasons on application to amend the charge 

 

The panel observed that there was a typographical error in charge 7c in that it referred 

to Patient F when it should be Patient G. The panel proposed to amend charge 7c to 

read Patient G instead of Patient F in order to provide clarity and accurately reflect the 

evidence. 

 

Mr Badruddin supported the amendment. 

 

The panel accepted the advice of the legal assessor. 

 

The panel was satisfied that there would be no prejudice to Mr Weller and no injustice 

would be caused to either party by the proposed amendment being allowed. 

 

Background 

 

The NMC received a referral on 4 July 2017 from Abbey Healthcare, proprietors of 

Applecroft Care Home Ltd (the Home). Mr Weller worked at the Home as a Staff Nurse 

from 14 November 2014 until 11 May 2017. 

 

Mr Weller was the only registered nurse and the nurse in charge on the unit (Russet 

and Pippin Wards) during the night shifts of 12 April and 13 April 2017 and as such was 

responsible for administering the medication. On 14 April 2017, during a day shift, whilst 

Ms 1 and Ms 2 were conducting the tea time medication round they found a variety of 

medication in a pale blue beaker on top of the Pippin Ward (Pippin) medication trolley. 

Upon checking the medication against patient MAR charts, Ms 1 and Ms 2 discovered 
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that it was consistent with the night time medication for either 12 or 13 April 2017 for 

seven patients on Pippin. 

  

It is alleged that on the night shifts on or around 13 April 2017 Mr Weller: 

 failed to administer medication to seven patients; 

 failed to appropriately dispose of the medication that was not administered; 

 falsified patients’ records by signing their MAR charts to indicate that the 

medication had been administered when it had not; 

 and that his conduct in doing so was dishonest. 

 

Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Mr Badruddin. The panel also noted 

the comments in Mr Weller’s written response of 19 February 2018. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Mr Weller. 

 

The panel heard oral evidence from three witnesses tendered on behalf of the NMC.  

 

Witnesses called on behalf of the NMC were:  

 

Ms 1 – Unit Manager;  

Ms 2 – Senior Team Leader;  
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Ms 3 – Registered Home Manager.  

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from. 

 

The panel found that Ms 1 had a good recall of the events and referred back to the MAR 

charts when required but clearly said when she was unable to remember something 

specific or answer a question. Ms 1 was a registered nurse and was knowledgeable and 

thoroughly explained how she identified the medication and the patients for whom it had 

been prescribed. The panel found that Ms 1 was a helpful and credible witness. 

 

Ms 2’s evidence corroborated Ms 1’s evidence although the panel noted that there were 

slight differences in her evidence. However, the panel considered that these differences 

were immaterial. The panel found Ms 2 overall to be a credible and helpful witness. 

 

Ms 3 is the Registered Home Manager and a registered nurse and was notified by Ms 1 

that a beaker of medication had been found on 14 April 2017. She conducted the 

internal investigation into the incident and held a disciplinary meeting with Mr Weller in 

regard to the incident on 8 May 2017. The panel found that Ms 3 explained clearly how 

the unit worked and was clear about what she could and could not answer. Although Ms 

3 was not a direct witness to the incident, she had oversight of the Home and had 

conducted the internal investigation and had made additional enquiries. The panel 

noted that her oral evidence was more detailed than that contained in her statement. 

However, it was consistent with her statement and the notes of the disciplinary meeting 

with Mr Weller. The panel found Ms 3 to be a credible and consistent witness. 

 

Ms 1 works as the Unit Manager at the Home and was conducting the day time 

medication rounds alongside Ms 2 on 14 April 2017. Ms 1 explained that there are four 

units at the Home and that each unit’s crockery, such as beakers, plates and bowls, is 

identified by a specific colour. The crockery for Pippin and Russet Wards (Russet) is 

yellow.  
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On 14 April 2017, Ms 1 administered medication for the patients on Russet whilst Ms 2, 

a Senior Team Leader, administered medication for patients on Pippin. She told the 

panel that once they had completed the morning and lunch time medication rounds they 

began to clear the tops of their medication trolleys for the tea time round. She said that 

Ms 2 picked up a pale blue beaker which had been on her trolley and noticed that it was 

full of medication. She said she had never seen this beaker before and it was not the 

same colour as the crockery used on any of the other units.  

 

Ms 1 said that upon discovering the medication, she and Ms 2 cross-referenced the 

medication in the beaker with the MAR charts for Pippin and Russet and found that it 

matched that prescribed for night time for seven patients on Pippin. She then reported 

this to her line manager, Ms 3. 

 

Ms 2 said that when she began the morning medication round there were already a 

number of beakers on top of her trolley which she intended to remove and clean. She 

said that she did not remove the beakers until the tea time medication round. Ms 2 said 

that when she picked up the pale blue beaker she was surprised to see a variety of 

medication inside. She said that she had not seen a beaker of that colour before. 

However, she did not think anything of it as she assumed that it belonged to another 

member of staff or a patient. Ms 2 told the panel that she could not see inside the 

beaker during the day due to the height of the trolley and did not notice the medication 

inside until she had picked it up to clean it. Ms 2 cross-referenced the medication with 

Ms 1. 

 

Ms 1 explained that she was able to identify that the medication was meant for seven 

patients on Pippin and was part of the night time medication round on either 12 or 13 

April 2018. She informed the panel that one of the medications, Co-amoxiclav, had 

been prescribed to a patient who had previously been in hospital and had not returned 

to the unit until 12 April 2017. She explained that it had been prescribed to her by the 

hospital and was not a medication that she was taking before her admission. Ms 3 
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confirmed that no other patient in the Home was prescribed that medication during the 

period around 13 April 2017. Ms 1 said that all of the medication outlined in the charges 

were in the pale blue beaker found on the Pippin medication trolley by Ms 2. 

 

All three witnesses said that the medication in the medication trolleys balanced with the 

MAR charts and medication records which indicated that the medication found must 

have been recorded as administered when it had not. 

 

The panel had sight of the staff rota for Russet and Pippin and observed that Mr Weller 

was the nurse in charge and the only registered nurse on duty on the night shifts on 

both 12 and 13 April 2017. 

 

Mr Weller was not present at the hearing and had not responded to the charges or the 

notice of hearing. The panel therefore had regard to the notes of the internal disciplinary 

meeting on 8 May 2017.  During the internal disciplinary meeting, Mr Weller told Ms 3 

that he did not put medication in the beaker and had no knowledge of the beaker and 

how it came to be there. He said that he had administered all of the medication to the 

residents on the night shifts on 12 and 13 April 2017. He said ‘There is no doubt in my 

mind that I gave the medication’. He also said ‘I don’t sign for meds before I give them I 

always sign once I have given them. I know I have given every tablet I have signed for.’ 

 

The panel also had regard to Mr Weller’s response dated 19 February 2018 to the letter 

from the NMC setting out the regulatory concerns which was the last correspondence 

from Mr Weller with the NMC. In this response he again stated that he did administer 

the medication and signed for the medication after they were administered, and not 

before.  

 

The panel considered each charge and made the following findings: 

 

Charge 1a: 
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1) In relation to Patient A, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Sodium valproate, 

ii) Simvastatin; 

 

This charge is found proved. 

 

Patient A was resident on Pippin on and around 13 April 2017. 

 

In relation to Sodium Valproate, Ms 1 explained that the Sodium Valproate tablet is 

purple in colour and is an anti-epilepsy drug administered to Patient A twice a day, with 

one tablet prescribed in the morning and one in the evening.  

 

In relation to Simvastatin, Ms 1 said that this medication is orange and is a night time 

only medication prescribed to Patient A to manage cholesterol.  

 

Ms 1 and Ms 2 said that Sodium Valproate and Simvastatin were found in the pale blue 

beaker on the Pippin medication trolley. 

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 1b: 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 
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In reaching this decision the panel had regard to the Home’s Medications Policy (the 

Policy) which states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Sodium Valproate and Simvastatin to 

Patient A on or around 13 April 2017, the panel determined that on the balance of 

probabilities, the medication found by Ms 1 and Ms 2 in the pale blue beaker on 14 April 

2017 (which included Sodium Valproate and Simvastatin) was the medication that Mr 

Weller had not administered. Accordingly, the panel finds that the medication had not 

been given by Mr Weller, or disposed of in accordance with the Policy and therefore 

finds this charge proved. 

 

Charge 1c: 

 

c) Signed Patient A’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Sodium valproate, 

ii) Simvastatin; 

 

This charge is found proved. 

 

The panel had regard to Patient A’s MAR chart and observed that Sodium Valproate 

and Simvastatin had both been signed with the initial ‘W’ at 21:00 on 12 and 13 April 

2018 indicating that they had been administered during the night time medication round 
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on those dates. The panel heard from Ms 1 and Ms 3 that the initial ‘W’ on the MAR 

charts belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Sodium Valproate and Simvastatin to 

Patient A on or around 13 April 2017 the panel therefore found this charge proved. 

 

Charge 1d: 

 

d) Your actions at charge 1(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient A’s MAR chart to indicate that he had administered the 

Sodium Valproate and Simvastatin when he had not. Accordingly, the panel finds that 

Mr Weller’s actions at charge 1(c) were dishonest and that the only credible explanation 

is that he intended to give the impression that he had administered medication when he 

had not. 

 

The panel therefore finds this charge proved. 

 

Charge 2a: 

 

2) In relation to Patient B, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Depakote, 
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ii) Rosuvastatin; 

 

This charge is found proved. 

 

Patient B was resident on Pippin on and around 13 April 2017. 

 

In relation to Depakote, Ms 1 said that it is a mood stabiliser prescribed to Patient B to 

manage her Bi-Polar Disorder. Two tablets, which were the night time dose, were found 

in the pale blue beaker still in their silver packet. 

 

In addition to Depakote, Patient B was prescribed Rosuvastatin which is used to lower 

cholesterol. Ms 1 told the panel that Patient B was the only patient on Russet and 

Pippin who was prescribed Rosuvastatin. This was to be administered at night. 

 

Ms 1 and Ms 2 told the panel that Depakote and Rosuvastatin were found in the pale 

blue beaker on the Pippin medication trolley. 

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 2b: 

 

 b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 
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‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Depakote and Rosuvastatin to Patient B 

on or around 13 April 2017, the panel determined that on the balance of probabilities, 

the medication (which included Depakote and Rosuvastatin) found by Ms 1 and Ms 2 in 

the pale blue beaker on 14 April 2017 was the medication that Mr Weller had not 

administered. Accordingly, the panel finds that the medication had not been given by Mr 

Weller, or disposed of in accordance with the Policy and therefore finds this charge 

proved. 

 

Charge 2c: 

 

 c) Signed Patient B’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Depakote, 

ii) Rosuvastatin; 

 

This charge is found proved. 

 

The panel had regard to Patient B’s MAR chart and observed that Depakote and 

Rosuvastatin had both been signed with the initial ‘W’ at 21:00 on 12 and 13 April 2018 

indicating that they had been administered during the night time medication round on 

those dates. The panel heard from Ms 1 and Ms 3 that the initial ‘W’ on the MAR charts 

belonged to Mr Weller. 

 



 20 

Having found that Mr Weller did not administer Depakote and Rosuvastatin to Patient B 

on or around 13 April 2017 the panel therefore found this charge proved. 

 

Charge 2d: 

 

d) Your actions at charge 2(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient B’s MAR chart to indicate that he had administered the 

Depakote and Rosuvastatin when he had not. Accordingly, the panel finds that Mr 

Weller’s actions at charge 2(c) were dishonest and that the only credible explanation is 

that he intended to give the impression that he had administered medication when he 

had not. 

 

The panel therefore finds this charge proved. 

 

Charge 3a: 

 

3) In relation to Patient C, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Trimethoprim, 

ii) Simvastatin; 

 

This charge is found proved. 
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Patient C was a resident on Pippin on and around 13 April 2017. 

 

In relation to Trimethoprim, Ms 1 told the panel that Patient C is the only patient on 

Russet and Pippin to be prescribed Trimethoprim and that it is used as an antibiotic to 

prevent Urinary Tract Infections (UTIs). She explained that the Trimethoprim tablet has 

distinctive markings which helped her to identify what it was and that the dose was 

consistent with the night time medication for this patient. 

 

Patient C was also prescribed Simvastatin to manage cholesterol.  

 

Ms 1 and Ms 2 said that Trimethoprim and Simvastatin were found in the pale blue 

beaker on the Pippin medication trolley. 

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 3b: 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 
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company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Trimethoprim and Simvastatin to Patient 

C on or around 13 April 2017 the panel determined that on the balance of probabilities, 

the medication (which included Trimethoprim and Simvastatin) found by Ms 1 and Ms 2 

in the pale blue beaker on 14 April 2017 was the medication that Mr Weller had not 

administered. Accordingly, the panel finds that the medication had not been given by Mr 

Weller, or disposed of in accordance with the Policy and therefore finds this charge 

proved. 

 

Charge 3c: 

 

c) Signed Patient C’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Trimethoprim, 

ii) Simvastatin; 

 

This charge is found proved. 

 

The panel had regard to Patient C’s MAR chart and observed that both Trimethoprim 

and Simvastatin were only administered to Patient C during the night time medication 

round. It noted that both medications were signed with the initial ‘W’ at 21:00 on 12 and 

13 April 2018 indicating that they had been administered during the night time 

medication round on those dates. The panel heard from Ms 1 and Ms 3 that the initial 

‘W’ on the MAR charts belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Trimethoprim and Simvastatin to Patient 

C on or around 13 April 2017 the panel therefore found this charge proved. 
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Charge 3d: 

 

d) Your actions at charge 3(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient C’s MAR chart to indicate that he had administered the 

Trimethoprim and Simvastatin when he had not. Accordingly, the panel finds that Mr 

Weller’s actions at charge 3(c) were dishonest and that the only credible explanation is 

that he intended to give the impression that he had administered medication when he 

had not. 

 

The panel therefore finds this charge proved. 

 

Charge 4a: 

 

4) In relation to Patient D, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Donepezil;  

 

This charge is found proved. 

 

Patient D was a resident on Pippin on and around 13 April 2017. 
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In regards to Patient D, Ms 1 told the panel that Patient D was the only patient on 

Russet and Pippin prescribed Donepezil and that it was used to manage Patient D’s 

Alzheimers. She said that although it could be administered either during the day or at 

night, Patient D was receiving the medication at night. Ms 1 said that the Donepezil 

tablet is distinctive and although it was still in the blister strip when it was found in the 

pale blue beaker, she could clearly see the tablet inside. 

 

Ms 1 and Ms 2 said that Donepezil was found in the pale blue beaker on the Pippin 

medication trolley. 

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 4b: 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Donepezil to Patient D on or around 13 

April 2017 the panel determined that on the balance of probabilities, the medication 
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(which included Donepezil) found by Ms 1 and Ms 2 in the pale blue beaker on 14 April 

2017 was the medication that Mr Weller had not administered. Accordingly, the panel 

finds that the medication had not been given by Mr Weller, or disposed of in accordance 

with the Policy and therefore finds this charge proved. 

 

Charge 4c: 

 

c) Signed Patient D’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i)  Donepezil; 

 

This charge is found proved. 

 

The panel had regard to Patient D’s MAR chart and observed that Donepezil had been 

signed with the initial ‘W’ at 21:00 on 12 and 13 April 2018 indicating that it was 

administered during the night time medication round on those dates. The panel heard 

from Ms 1 and Ms 3 that the initial ‘W’ on the MAR charts belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Donepezil to Patient D on or around 13 

April 2017 the panel therefore found this charge proved. 

 

Charge 4d: 

 

d) Your actions at charge 4(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 
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signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient D’s MAR chart to indicate that he had administered the 

Donepezil when he had not. Accordingly, the panel finds that Mr Weller’s actions at 

charge 4(c) were dishonest and that the only credible explanation is that he intended to 

give the impression that he had administered medication when he had not. 

 

The panel therefore finds this charge proved. 

 

Charge 5a: 

 

5) In relation to Patient E, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Atorvastatin, 

ii) Ferrous sulphate;  

 

This charge is found proved. 

 

Patient E was resident on Pippin on and around 13 April 2017. 

 

In relation to Patient E, Ms 1 explained that Atorvastatin was prescribed to manage 

cholesterol and was only administered to Patient E at night. She said that the 

Atorvastatin tabled was a distinctive shape which was easily identifiable. Ms 1 explained 

the Patient E was also prescribed Ferrous Sulphate which was a round white tablet with 

small black lettering. She said that Patient E was prescribed Ferrous Sulphate twice a 

day to keep her haemoglobin levels stable. 

 

Ms 1 and Ms 2 said that Atorvastatin and Ferrous Sulphate were found in the pale blue 

beaker on the Pippin medication trolley. 
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The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 5b: 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Atorvastatin and Ferrous Sulphate to 

Patient E on or around 13 April 2017 the panel determined that on the balance of 

probabilities, the medication (which included Atorvastatin and Ferrous Sulphate) found 

by Ms 1 and Ms 2 in the pale blue beaker on 14 April 2017 was the medication that Mr 

Weller had not administered. Accordingly, the panel finds that the medication had not 

been given by Mr Weller, or disposed of in accordance with the Policy and therefore 

finds this charge proved. 

 

Charge 5c: 

 

c) Signed Patient E’s MAR chart to indicate you had administered the following 

medication when you had not: 
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i) Atorvastatin, 

ii) Ferrous sulphate; 

 

This charge is found proved. 

 

The panel had regard to Patient E’s MAR chart and observed that both Atorvastatin and 

Ferrous Sulphate had been signed with the initial ‘W’ at 21:00 on 12 and 13 April 2018 

indicating that they were administered during the night time medication round on those 

dates. The panel heard from Ms 1 and Ms 3 that the initial ‘W’ on the MAR charts 

belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Atorvastatin and Ferrous Sulphate to 

Patient E on or around 13 April 2017 the panel therefore finds this charge proved. 

 

Charge 5d: 

 

d) Your actions at charge 5(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient E’s MAR chart to indicate that he had administered the 

Atorvastatin and Ferrous Sulphate when he had not. Accordingly, the panel finds that 

Mr Weller’s actions at charge 5(c) were dishonest and that the only credible explanation 

is that he intended to give the impression that he had administered medication when he 

had not. 
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The panel therefore finds this charge proved. 

 

Charge 6a: 

 

6) In relation to Patient F, on or around 13 April 2017: 

 

a) Did not administer: 

 

i) Atorvastatin, 

ii) Mirtazapine; 

 

This charge is found proved. 

 

Patient F was a resident on Pippin on and around 13 April 2017. 

 

Ms 1 said that Patient F was receiving Atorvastatin to manage cholesterol once a day at 

night and was also receiving Mirtazapine. She said that Mirtazapine is prescribed for 

depression and is usually used at night to help the patient sleep. Ms 1 told the panel 

that Patient F was the only patient on Russet and Pippin at the time who was prescribed 

Mirtazapine. 

 

Ms 1 and Ms 2 said that Atorvastatin and Mirtazapine were found in the pale blue 

beaker on the Pippin medication trolley. 

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 

 

Charge 6b: 

 

b) Did not dispose of the medication which was not administered appropriately; 
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This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Atorvastatin and Mirtazapine to Patient F 

on or around 13 April 2017 the panel determined that on the balance of probabilities, the 

medication (which included Artovastatin and Mirtazapine) found by Ms 1 and Ms 2 in the 

pale blue beaker on 14 April 2017 was the medication that Mr Weller had not 

administered. Accordingly, the panel finds that the medication had not been given by Mr 

Weller, or disposed of in accordance with the Policy and therefore finds this charge 

proved. 

 

Charge 6c: 

 

c) Signed Patient F’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Atorvastatin, 

ii) Mirtazapine; 

 

This charge is found proved. 
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The panel had regard to Patient F’s MAR chart and observed that both Atorvastatin and 

Mirtazapine were only prescribed to Patient F at night and had been signed with the 

initial ‘W’ at 21:00 on 12 and 13 April 2018 indicating that they were administered during 

the night time medication round on those dates. The panel heard from Ms 1 and Ms 3 

that the initial ‘W’ on the MAR charts belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Atorvastatin and Mirtazapine to Patient F 

on or around 13 April 2017 the panel therefore found this charge proved. 

 

Charge 6d: 

 

d) Your actions at charge 6(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient F’s MAR chart to indicate that he had administered the 

Atorvastatin and Mirtazapine when he had not. Accordingly, the panel finds that Mr 

Weller’s actions at charge 6(c) were dishonest and that the only credible explanation is 

that he intended to give the impression that he had administered medication when he 

had not. 

 

The panel therefore finds this charge proved. 

 

Charge 7a: 

 

7) In relation to Patient G, on or around 13 April 2017: 
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a) Did not administer: 

 

i) Ferrous sulphate, 

ii) Co-amoxiclav; 

 

This charge is found proved. 

 

Patient G was a resident on Pippin on and around 13 April 2017. 

 

Ms 1 told the panel that Patient G was prescribed Ferrous Sulphate three times a day 

(morning, lunch time and at night) as Patient G had a rare form of anaemia. In addition 

to Ferrous Sulphate, Patient G was also prescribed Co-amoxiclav which is an antibiotic 

in a silver foil wrapper.  

 

Ms 1 and Ms 2 said that Ferrous Sulphate and Co-amoxiclav were found in the pale 

blue beaker on the Pippin medication trolley. 

 

Ms 1 explained that earlier in the week of 13 April 2017 Patient G was not at the Home 

as she was in hospital. Patient G did not return to Pippin until the evening of 12 April 

2017 and was the only patient in the Home prescribed Co-amoxiclav as it had been 

prescribed by the hospital so that she could finish the course of antibiotics she had 

already started whilst she was there. 

 

All three witnesses’ said that the presence of Co-amoxiclav in the pale blue beaker 

helped them establish that the medication in the cup was from the night time medication 

round on either 12 or 13 April 2017 as Patient G was in hospital prior to 12 April 2017.  

 

The panel had regard to all of the evidence including the MAR chart, together with all of 

the Witnesses’ evidence and found that on the balance of probabilities this charge is 

proved. 
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Charge 7b: 

 

b) Did not dispose of the medication which was not administered appropriately; 

 

This charge is found proved. 

 

In reaching this decision the panel had regard to the Home’s Medications Policy which 

states: 

 

‘All unwanted/unused medications must be returned in accordance with the 

current Pharmacy contract, using the equipment provided either by the 

Pharmacist, or in the case of nursing Residents, to the contracted waste disposal 

company. The Registered Nurse/Senior Carer and the collecting agent (e.g. taxi 

driver) must sign and date the ‘Returns Book’’ 

 

Having found that Mr Weller did not administer Ferrous Sulphate and Co-amoxiclav to 

Patient G on or around 13 April 2017 the panel determined that on the balance of 

probabilities, the medication (which included Ferrous Sulphate and Co-amoxiclav) found 

by Ms 1 and Ms 2 in the pale blue beaker on 14 April 2017 was the medication that Mr 

Weller had not administered. Accordingly, the panel finds that the medication had not 

been given by Mr Weller, or disposed of in accordance with the Policy and therefore 

finds this charge proved. 

 

Charge 7c: 

 

c) Signed Patient G’s MAR chart to indicate you had administered the following 

medication when you had not: 

 

i) Ferrous sulphate, 

ii) Co-amoxiclav; 
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This charge is found proved. 

 

The panel had regard to Patient G’s MAR chart and observed that both Ferrous 

Sulphate and Co-amoxiclav were signed with the initial ‘W’ at 21:00 on 12 and 13 April 

2018 indicating that they were administered during the night time medication round on 

those dates. The panel heard from Ms 1 and Ms 3 that the initial ‘W’ on the MAR charts 

belonged to Mr Weller. 

 

Having found that Mr Weller did not administer Ferrous Sulphate and Co-amoxiclav to 

Patient G on or around 13 April 2017 the panel therefore found this charge proved. 

 

Charge 7d: 

 

d) Your actions at charge 7(c) were dishonest in that you intended to give the 

impression you had administered medication which you had not. 

 

This charge is found proved. 

 

In reaching this decision, the panel had regard to the notes of the disciplinary meeting 

and Mr Weller’s response to the regulatory concerns in which he said that he always 

signed for the medication after he had administered it. The panel were satisfied that Mr 

Weller had signed Patient G’s MAR chart to indicate that he had administered the 

Ferrous Sulphate and Co-amoxiclav when he had not. Accordingly, the panel finds that 

Mr Weller’s actions at charge 7(c) were dishonest and that the only credible explanation 

is that he intended to give the impression that he had administered medication when he 

had not. 

 

The panel therefore finds this charge proved. 
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Submission on misconduct and impairment 

 

Having announced its finding on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Mr Weller’s 

fitness to practise is currently impaired. Whilst there is no statutory definition, the NMC 

has defined fitness to practise as a registrant’s suitability to remain on the register 

unrestricted.  

 

The panel heard submissions from Mr Badruddin on behalf of the NMC.  

Mr Badruddin referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 

311 which defines misconduct as a word of general effect, involving some act or 

omission which falls short of what would be proper in the circumstances. In this respect, 

he submitted that the panel must determine whether Mr Weller’s acts or omissions 

represent serious departures from, or a serious falling short of, the standards expected 

of Mr Weller as a registered nurse.  

 

He invited the panel to take the view that Mr Weller’s actions as found proved by the 

panel amount to a breach of The Code: The Code Professional standards of practice 

and behaviour for nurses and midwives 2015 (the “Code”).and directed the panel to the 

preamble and specific paragraphs and identified where, in the NMC’s view, Mr Weller’s 

actions amounted to misconduct.  

 

Mr Badruddin then moved on to the issue of impairment, and addressed the panel on 

the need to have regard to protecting the public and the wider public interest. This 

included the need to declare and maintain proper standards and maintain public 

confidence in the profession and in the NMC as a regulatory body. He referred the 

panel to the case of Council for Healthcare Regulatory Excellence v (1) Nursing and 

Midwifery Council (2) Grant [2011] EWHC 927 (Admin).  

The panel accepted the advice of the legal assessor.    

 

Decision on misconduct and impairment  
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The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Mr Weller’s fitness to practise is currently impaired as a result of that 

misconduct. The panel, in reaching its decision, had regard to the public interest and 

accepted that there was no burden or standard of proof at this stage and exercised its 

own professional judgement. 

 

In determining whether the facts found proved amounted to misconduct the panel had 

regard to the terms of the Code. The panel was of the view that Mr Weller’s actions did 

fall significantly short of the standards expected of a registered nurse, and that Mr 

Weller’s actions amounted to breaches of the Code as set out below: 

 
1 Treat people as individuals and uphold their dignity  

To achieve this, you must:  

1.2 make sure you deliver the fundamentals of care effectively  

 

10 Keep clear and accurate records relevant to your practice  

This includes but is not limited to patient records. It includes all records that are relevant 

to your scope of practice.  

To achieve this, you must: 

10.3 complete all records accurately and without any falsification, taking immediate 

and appropriate action if you become aware that someone has not kept to these 

requirements 

19 Be aware of, and reduce as far as possible, any potential for harm associated 

with your practice  

To achieve this, you must:  

19.1 take measures to reduce as far as possible, the likelihood of mistakes, near 

misses, harm and the effect of harm if it takes place  

20 Uphold the reputation of your profession at all times 

To achieve this, you must: 
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20.1 keep to and uphold the standards and values set out in the Code 

20.2 act with honesty and integrity at all times … 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct.  

The panel found that Mr Weller’s misconduct was serious and had the potential to 

adversely affected patients in his care as well as impacting on his colleagues, in that in 

his denial of all knowledge of pale blue beaker and its contents, Mr Weller allowed the 

actions of his colleagues to be called into question.  The panel determined Mr Weller’s 

misconduct in not giving medication that he had signed for on the MAR chart fell 

seriously short of the standard expected of a registered nurse.  

 

The panel determined that the profession, those in Mr Weller’s care and the public 

would have expected Mr Weller, as a registered nurse, to have acted in accordance 

with the basic care standards of the nursing profession. This includes the proper and 

appropriate administration of medication and, where necessary, the disposal of 

medication that he had not given. Mr Weller completed the MAR chart in such a way as 

to give a false impression that the medications had been given to the patients as 

prescribed, thus putting them at risk of harm.  The panel concluded that, on the charges 

found proved, Mr Weller’s acts and omissions were so serious as to amount to 

misconduct.  

 

The panel next went on to decide if Mr Weller’s fitness to practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and make patients their first concern by safeguarding and promoting 

their health and wellbeing.   Patients and their families must be able to trust nurses with 

their lives and the lives of their loved ones. To justify that trust, nurses must be honest 

and open and act with integrity. They must make sure that their conduct at all times 

justifies both their patients’ and the public’s trust in the profession. In this regard the 

panel considered the judgement of Mrs Justice Cox in the case of Council for 
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Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin) in reaching its decision. In paragraph 74 she said: 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future”   
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The panel determined that limbs a, b, c and d are engaged in this case.  

The panel concluded that, by reason of his misconduct as found proved in the charges, 

Mr Weller has in the past acted so as to put a patients at unwarranted risk of harm, 

brought the profession into disrepute and breached fundamental tenets of the 

profession.  The panel further concluded that by reason of its findings of dishonesty, 

limb d of the above test was also engaged.   

 

The panel bore in mind that its primary function is to protect patients and the wider 

public interest which includes maintaining confidence in the nursing profession and 

upholding the proper standards and behaviour. Members of the public would expect a 

registered nurse to act with honesty and integrity at all times.   

In assessing whether Mr Weller’s fitness to practise is currently impaired the panel gave 

due consideration to whether there was any evidence of insight, remorse and any 

evidence of remediation.  

 

The panel took into account that Mr Weller has not engaged in these proceedings.  The 

last information he submitted to the NMC was in response to the case examiner’s letter 

dated 19 February 2018 when he denied all of the charges. The panel do not hold the 

lack of engagement against Mr Weller.  However, he has not demonstrated any 

remorse regarding the potential impact his acts and omissions had on the patients in his 

care. On the contrary, the panel heard evidence from Ms 3 that during the course of the 

internal investigation, Mr Weller did not appear to have read all of the information 

provided to him in the disciplinary pack or to have fully reflected on the seriousness of 

the concerns raised at the disciplinary hearing.  

 

Further, Mr Weller has not fully engaged with the regulatory process and his last 

response to the NMC was a denial of the allegations.   The panel has had no 

subsequent evidence upon which it could conclude that Mr Weller had demonstrated 

any insight into his failings.   
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In its consideration of whether Mr Weller has remedied his practice, the panel bore in 

mind that it had received no evidence of any steps taken by Mr Weller upon which it can 

be satisfied that he had remediated the failings it has found in his practice. The panel 

also considered that dishonesty without acceptance was difficult to remediate and Mr 

Weller has never accepted that his actions were dishonest. The panel was mindful that 

it had not received any evidence of Mr Weller’s current practice.   

 

Accordingly, the panel found that without information to the contrary the risk of repetition 

remained and Mr Weller was liable in the future to put patients at risk of harm.   

  

The panel has borne in mind that its primary function is to protect patients and the wider 

public interest which includes maintaining confidence in the nursing profession and 

upholding the proper standards and behaviour. In reaching its conclusion on impairment 

the panel concluded that in the circumstances it was necessary for there to be a finding 

of impairment both on public protection and public interest grounds.  

 

Determination on sanction:  

 

The panel has considered this case very carefully and has decided to make a striking 

off order.   

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case and to the submissions of Mr Badruddin. 

 

Mr Badruddin outlined what the NMC considered to be the aggravating and mitigating 

factors in this case. He referred the panel to the NMC Sanctions Guidance (“SG”) and 

informed the panel the NMC’s sanction bid was for a suspension order for a period of 12 

months, but that ultimately sanction was a matter for the panel’s independent judgment. 

The panel accepted the advice of the legal assessor.  

The decision as to what sanction, if any, to impose is a matter for the panel’s 

independent judgment. The purpose of imposing a sanction is not to be punitive, 

although it may have a punitive effect. 
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The panel had regard, as it has had throughout this hearing, to the overarching 

objectives of the NMC which are (i) the protection, promotion and maintenance of the 

health, safety and well-being of the public and patients; and (ii) the wider public interest 

which includes (a) promoting and maintaining public confidence in the professions and 

(b) upholding the proper professional standards for members of those professions.  

 
The panel applied the principle of proportionality, and balanced the public interest with 

Mr Weller’s own interests in being allowed to continue in his chosen profession without 

restriction. The panel must impose the least restrictive sanction necessary to protect the 

public and satisfy the wider public interest.  

 
The panel had regard to the NMC’s sanctions guidance and noted that: 

 each case will depend on its own facts; 

 the sanctions guidance is not to be regarded as laying down a rigid tariff. 

 
The panel first considered the aggravating and mitigating factors in this case. 

The panel identified the following aggravating factors: 

 Mr Weller failed to administer medication to seven patients, failed to dispose of 

the medication that was not administered and was dishonest in that he 

completed the MAR charts to indicate he had administered the medication when 

he had not.      

 Mr Weller’s actions had the potential to cause actual harm to the patients in his 

care. 

 Mr Weller’s failure to admit to his wrongdoing had a negative impact on his 

colleagues.       

 

The panel identified the following mitigating factor: 

 

 Prior to the events giving rise to the charges, Mr Weller had been practising as a 

registered nurse for 17 years without any previous referrals to the NMC.     



 42 

The panel first considered whether to take no action but concluded that, given its 

findings on misconduct and impairment, this would be inappropriate because it would 

not serve to protect the public by restricting Mr Weller’s practice, nor would it take into 

account the wider public interest in this case. The panel decided that it would be neither 

proportionate nor sufficient to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel considered that Mr Weller’s misconduct was not at the 

lower end of the spectrum and that a caution order would be inappropriate in view of the 

seriousness of the case. In addition, a caution order would not place any restrictions on 

Mr Weller’s practice and so would not protect the public. 

 

The panel next considered whether placing conditions of practice on Mr Weller’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable.  

 

Mr Weller has not engaged with the NMC since February 2018 when he responded to a 

letter from the case examiner disputing the charges. He has provided no evidence to 

suggest that he has insight into his actions and no evidence that he has attempted to 

remedy his failings. The panel had no information to suggest that Mr Weller would be 

open to re-training nor that he would comply with conditions of practice if imposed. 

Whilst the panel considered that a conditions of practice order could potentially address 

the areas around medication administration, it would not address the dishonesty found 

in this case. Taking all of this into account, the panel concluded that a conditions of 

practice order would not be workable or proportionate.   

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel had regard to the Sanctions Guidance. A suspension 
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order is intended to convey a message to the registrant, the profession and the wider 

public as to the gravity of the unacceptable failings found proved which, in the particular 

circumstances of a case, fall short of requiring the registrant’s name be permanently 

removed from the Register.  

 

The panel acknowledged that Mr Weller’s actions took place during one shift and 

related to the same drug round. However, the panel did not consider this to be a single 

incident of misconduct as there were several repeated actions that related to each of 

seven vulnerable patients in his care.  He failed to administer medication, did not 

dispose of the unused medications and completed the MAR charts to indicate that the 

medications had been administered when they had not. Whilst there was no evidence 

before the panel upon which it could draw a firm conclusion concerning whether Mr 

Weller had an attitudinal problem, there was no evidence upon which it could reach any 

conclusion that Mr Weller had insight into his behaviour.  The panel concluded that 

given this, Mr Weller posed a significant risk of repeating this behaviour with an 

attendant risk of significant harm to vulnerable patients.      

 

The panel has borne in mind that it was only by chance that Mr Weller’s misconduct 

was detected. The panel has carefully balanced the misconduct with Mr Weller’s 17 

years practice without incident. However, Mr Weller was an experienced nurse, and 

should have been aware of the potential consequences of his actions. The misconduct 

found is of such a serious nature that it strikes at the heart of what is required of a 

nurse. The panel concluded that the conduct in this case is fundamentally incompatible 

with continuing to be a registered nurse. The misconduct is such a serious departure 

from the standards to be expected that the public interest would not be satisfied by Mr 

Weller continuing to remain on the register albeit suspended.  

 

The panel therefore did not consider that a suspension order would be sufficient to 

protect patients or satisfy the public interest in the particular circumstances of this case.      

The panel next considered a striking off order.  The panel considered the following 

paragraphs of the SG. 
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 A serious departure from the relevant professional standards as set out in key 

standards, guidance and advice. 

 Doing harm to others or behaving in such a way that could foreseeably result in 

harm to others, particularly patients or other people the nurse or midwife comes 

into contact with in a professional capacity. Harm is relevant to this question 

whether it was caused deliberately, recklessly, negligently or through 

incompetence, particularly where there is a continuing risk to patients. Harm may 

include physical, emotional and financial harm. The seriousness of the harm 

should always be considered. 

Mr Weller has not made any representations to demonstrate remorse or a realisation 

that his conduct was unacceptable, or provided undertakings that there will be no 

repetition.  

 

The panel was satisfied that Mr Weller’s conduct amounted to a serious departure from 

the relevant professional standards. The panel has determined that Mr Weller has 

demonstrated no insight both at the internal disciplinary proceedings and in relation to 

these regulatory proceedings.  He failed to acknowledge his actions and the potential 

consequences of them.  The panel was satisfied that in these circumstances Mr Weller 

has demonstrated a persistent lack of insight into the seriousness of his actions.   

In all the circumstances and given the nature of the misconduct found proved, the panel 

has concluded that confidence in the profession and its regulator would be undermined 

if Mr Weller were to remain on the Register.  

 

The panel is of the view that Mr Weller’s behaviour is fundamentally incompatible with 

continuing to be registered with the NMC. The panel has therefore determined that a 

striking-off order is the only sufficient and proportionate sanction which will protect the 

public, uphold professional standards and maintain confidence and trust in the 

profession.   
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The panel has carefully applied the principle of proportionality in weighing up the public 

interest with Mr Weller’s interests and in so doing it has recognised and taken into 

account the impact such a sanction may have on him.  However, in carrying out this 

balancing exercise the panel concluded that in the particular circumstances of this case 

a striking off order is justified.  

 

Mr Weller’s record in the NMC register will show that his name has been removed.   

Mr Weller may not apply for restoration until five years after the date that this decision 

takes effect.   

 

Decision on interim order 

 

The striking off order will not take effect until the end of the appeal period (28 days after 

the date on which the decision letter is served) or, if an appeal has been lodged, before 

the appeal has concluded.  

 

The panel considered the submissions made by Mr Badruddin that an 18 month interim 

suspension order should be made to cover the 28 day appeal period. He submitted that 

to not make an interim suspension order would be incompatible with the panel’s finding 

on impairment 

 

The panel heard and accepted the advice of the legal assessor and took account of the 

guidance issued to panels by the NMC when considering interim orders and the 

appropriate test as set out at Article 31 of The Nursing and Midwifery Order 2001. It 

may only make an interim order if it is satisfied that it is necessary for the protection of 

members of the public, is otherwise in the public interest or is in Mr Weller’s own 

interests. 

 

The panel considered that an interim order is required for the protection of the public 

and is otherwise in the public interest. It concluded that to not make such an order 

would be incompatible with the panel’s earlier findings and with the substantive sanction 
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that it has imposed. The panel first considered whether it was appropriate to impose an 

interim conditions of practice order, but considered that no workable conditions could be 

formulated as identified at the sanction stage. 

 

Therefore the panel decided to impose an interim suspension order for the same 

reasons as it imposed the substantive order and having accepted Mr Badruddin’s 

submissions, and that to do so for a period of 18 months in light of the likely length of 

time that an appeal would take to be heard if one was lodged.   

 

The effect of this order is that, if no appeal is lodged, the substantive striking off order 

will come into effect 28 days after notice of the decision has been served on Mr Weller 

and the interim suspension order will lapse. If an appeal is lodged then the interim 

suspension order will continue until the appeal is determined. 

 
The panel’s decisions will be sent to Mr Weller in writing. 
 
That concludes this determination.  
 

 

 

 

 

 

 
 

 
 

 


