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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

16 - 17 April 2018 and 16 – 19 July 2018 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 
 

Name of registrant: Caroline Anne Johnston 
 
NMC PIN:  77H0194S 
 
Part(s) of the register: Registered Nurse – Sub part 2 
 RN7 (September 1979) 
 
Area of Registered Address: Scotland 
 
Type of Case: Misconduct 
 
Panel Members: Kathryn Eastwood (Chair, Registrant member) 

Darren Shenton (Lay member) 
Lorna Taylor (Registrant member) 

 
Legal Assessor: David Clapham (16 – 17 April, 17 – 19 July) 
 David McClean (17 July 2018) 
 
Panel Secretary: Jonathan Storey (16 – 17 April) 
 Jodie Harrison (16 – 19 July) 
 
Ms Johnston: Not present and not represented in absence 
 
Nursing and Midwifery Council: Represented by Alistair Kennedy, Case 

Presenter 
 
Facts proved: 1a(i), 1a(ii), 1b, 1c, 2a, 2b, 4, 5a(i), 5a(ii), 

5a(iii), 5b, 6, 7a(i), 7a(ii), 7b, 8a, 8b, 9d(i)(1), 
9d(i)(2), 9d(i)(3), 9d(ii)(1), 9d(ii)(2), 9d(ii)(3) and 
9e 

 
Facts not proved: 3, 7c, 9a, 9b, 9c and 10 (no case to answer) 
 
Fitness to practise: Impaired 
 
Sanction: Striking-off order 
 
Interim order: Suspension order (18 months) 
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Details of charge: (as amended) 

 

That you, a registered nurse employed at Lornebank Care Centre, between 1 May 2016 

and 16 May 2016: 

 

1) On or before 9 May 2016 in relation to Resident A: [Proved] 

a) Handled him inappropriately by: 

i) Pushing him back into his chair on one or more occasions; 

ii) Swiping at his feet; 

b) In relation to a) i) and / or ii) above did not explain to him what you were doing or 

why; 

c) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “I wish he would sit on his arse”; 

 

2) On or around 9 May 2016 in relation to Resident B: [Proved] 

a) Handled him inappropriately by gripping his hand in a way that caused him pain; 

b) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “you’re a fucking arsehole” 

 

3) On or around 12 May 2016, in relation to Resident C, handled her inappropriately by 

pulling her up by her arms; [no case to answer] 

 

4) On or around 13 May 2016 left the medication trolley unlocked and unattended; 

[Proved] 

 

5) On or around 13 May 2016 in relation to Resident B: [Proved] 

a) Handled him inappropriately by; 

i) Grabbing him by the arm; 

ii) Manoeuvring him across the room; 

iii) Putting him into a chair; 
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b) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “fucking arsehole”; 

 

6) On or around 13 or 14 May 2016, in relation to Resident D, used inappropriate 

language towards and/ or about her in that you said words to the effect of “aw fuck 

you then” [Proved] 

 

7) On or around 14 May 2016 in relation to Resident E: 

a) Handled her inappropriately by; [Proved] 

i) Pulling her up by the arms; [Proved] 

ii) Not using approved moving and handling techniques; [Proved] 

b) Left a carer to clean skin flap injuries; [Proved] 

c) Used an incorrect dressing for her skin; [no case to answer] 

 

8) On or around 14 May 2016 in relation to Resident A: [Proved] 

a) Put his medication onto his dinner plate; 

b) Instructed a care assistant to administer his medication; 

 

9) On or around 14 May 2016 in relation to Resident B: 

a) Punched him in the face; [no case to answer] 

b) Handled him inappropriately by; [no case to answer] 

i) Pulling him by the scruff of his neck;  

ii) Throwing him into a chair;  

c) Used inappropriate language towards and/ or about him in that you said words to 

the effect of: [no case to answer] 

i) Bastard; 

ii) Arsehole; 

iii) You’re fucking out of here; 

d) Failed to maintain his dignity by: [Proved] 

i) Removing and / or pulling down his trousers and underwear whilst;  

(1) He was in the lounge and other residents were present; 
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(2) The curtains were open; 

(3) His genitals were not otherwise covered up 

ii) Changing his incontinence pad whilst; 

(1) He was in the lounge and other residents were present; 

(2) The curtains were open; 

(3) His genitals were not otherwise covered up; 

 

e) In relation to d) i) and / or ii) above did not explain to him what you were going to 

do and / or what you were doing as you did it [Proved] 

 

10) On or around 14 May 2016 in relation to Resident F: [no case to answer] 

a) Handled her inappropriately by: 

i) Moving her by pulling on her nightdress; 

ii) Yanking her legs up; 

b) Your actions at a) i) and / or ii) took place whilst she was asleep 

c) Failed to maintain her dignity by pulling her incontinence pad out from between 

her legs without explaining to her what you were going to do and / or what you 

were doing as you did it; 

d) Used inappropriate language towards and/ or about her in that you said words to 

the effect of: 

i) Fuck’s sake; 

ii) Now I’ll need to change the fucking bed; 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.  
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Decision on service of notice of hearing 

 

The panel was informed at the start of this hearing that Ms Johnston was not in 

attendance and that written notice of this hearing had been sent to her registered 

address by recorded delivery and by first class post on 8 March 2018. Notice of this 

hearing was delivered to Ms Johnston’s registered address on 9 March 2018 and 

signed for by “C Johnston”. 

 

The panel took into account that the notice letter provided details of the allegations, the 

time, dates and venue of the hearing and, amongst other things, information about Ms 

Johnston’s right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in her absence.  

 

Mr Kennedy submitted the NMC had complied with the requirements of Rules 11 and 34 

of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (the 

Rules).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Johnston 

has been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34. It noted that the rules do not require delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Ms Johnston.  

The panel had regard to Rule 21 (2), which states: 
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(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 

(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Mr Kennedy invited the panel to continue in the absence of Ms Johnston on the basis 

that she had voluntarily absented herself. Mr Kennedy referred the panel to a note of a 

telephone call between Ms Johnston and her case officer at the NMC on 11 April 2018. 

In this telephone conversation, Ms Johnston confirmed that she would not attend this 

hearing, but would be willing to answer questions or clarify aspects by telephone if 

required. Mr Kennedy informed the panel that, immediately prior to the start of this 

hearing, two attempts were made to contact Ms Johnston by telephone; on both 

occasions, these attempts were unsuccessful. Mr Kennedy submitted that, apart from 

this telephone call and her written submissions received by the NMC in 2016, Ms 

Johnston has not engaged throughout this regulatory process. As a consequence, Mr 

Kennedy submitted that there was no reason to believe that an adjournment would 

secure Ms Johnston’s attendance on some future occasion.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the cases of R v Jones (Anthony William), 

(No.2) [2002] UKHL 5 and GMC v Adeogba [2016] EWCA Civ 162.   
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Before making its decision on whether to proceed in the absence of Ms Johnston, the 

panel requested that one further attempt be made to contact her. A further attempt was 

made by telephone, but was similarly unsuccessful. 

 

The panel decided to proceed in the absence of Ms Johnston. In reaching this decision, 

the panel considered Mr Kennedy’s submissions and the advice of the legal assessor. It 

had particular regard to the factors set out in the decisions of Jones and Adeogba, as 

well as to the overall interests of justice and fairness to all parties. It noted that: 

 notice of this hearing was properly served upon Ms Johnston; 

 Ms Johnston has made no application for an adjournment; 

 Ms Johnston has minimally engaged with the NMC and has not made herself 

available by telephone despite assurances that she would do so; 

 there is no reason to suppose that an adjournment would secure Ms Johnston’s 

attendance at some future date;  

 four witnesses are due to attend to provide live evidence to the panel;  

 not proceeding may inconvenience the witnesses, their employer(s) and, for 

those involved in clinical practice, the clients who need their professional 

services; 

 the charges relate to events that occurred in 2016; 

 further delay may have an adverse effect on the ability of witnesses accurately to 

recall events; 

 the charges against Ms Johnston are serious; and 

 there is a strong public interest in the expeditious disposal of this case. 

 

There is some disadvantage to Ms Johnston in proceeding in her absence. Although the 

evidence upon which the NMC relies will have been sent to her at her registered 

address, she has made no formal response to the NMC in relation to the allegations. Ms 

Johnston will not be able to challenge the evidence relied upon by the NMC and will not 

be able to give evidence on her own behalf. However, in the panel’s judgment, this can 

be mitigated. The panel can make allowance for the fact that the NMC’s evidence will 
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not be tested by cross examination and, of its own volition, can explore any 

inconsistencies in the evidence which it identifies. Furthermore, the limited 

disadvantage is the consequence of Ms Johnston’s decision to absent herself from the 

hearing, waive her rights to attend and/or be represented and to not provide evidence or 

make submissions on her own behalf.    

 

In these circumstances, the panel decided that it is fair, appropriate and proportionate to 

proceed in the absence of Ms Johnston. The panel will draw no adverse inference from 

Ms Johnston’s absence in its findings of fact.  

 

Decision and reasons on application under Rule 19 

 

During the course of his submissions, Mr Kennedy made a request that part of this 

hearing be held in private, on the basis that a particular matter involves the health of a 

witness. The application was made pursuant to Rule 19 of the Rules.  

 

The legal assessor reminded the panel that while Rule 19 (1) provides, as a starting 

point, that hearings shall be conducted in public, Rule 19 (3) states that the panel may 

hold hearings partly or wholly in private if it is satisfied that this is justified by the 

interests of any party or by the public interest.  

 

Having heard that there will be reference to the health of a witness, the panel 

determined to hold such parts of the hearing in private. The panel determined to rule on 

whether or not to go into private session in connection with the health of a witness as 

and when such issues are raised. 

 

Application to adjourn and issue directions 

 

Following the conclusion of the oral evidence of Mr 1, Ms 2, Ms 3 and Ms 4, Mr 

Kennedy made an application to adjourn this hearing.  
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Mr Kennedy submitted that Ms 5, a witness whose evidence was relevant to charge 2, 

was unavailable to give oral evidence to the panel during the allotted listing due to 

[PRIVATE]. The panel asked Mr Kennedy if Ms 5 had been offered alternative means of 

giving evidence (either via telephone or through WebEx). Mr Kennedy confirmed that, 

prior to the start of this hearing, Ms 5 was reluctantly open to the possibility of providing 

evidence via WebEx but, following [PRIVATE], indicated that she would not be in a 

position to engage in any format. Mr Kennedy submitted that he would not make an 

application to have Ms 5’s evidence read into the record as hearsay, as she is willing to 

engage at a future date. For these reasons, Mr Kennedy invited the panel to adjourn 

this hearing so as to enable Ms 5 to attend a resumed hearing. 

 

Mr Kennedy further submitted that Ms 6, a witness whose evidence was sole and 

decisive to charge 9, had only recently engaged with the NMC in relation to this 

regulatory process. Mr Kennedy submitted that, prior to the start of this hearing, the 

NMC sent multiple letters to Ms 6’s address, and engaged the services of tracing agents 

to establish the accuracy of that address. However, Mr Kennedy submitted that her first 

communication with the NMC was on 13 April 2016, where she indicated that she did 

not wish to participate in this process. Mr Kennedy submitted that the NMC has 

engaged in further correspondence with Ms 6, where she informed staff that she was 

undergoing health and other difficulties. Mr Kennedy confirmed to the panel that, if it 

was minded to adjourn this case for a time, the NMC would use all reasonable 

endeavours to secure a witness statement from Ms 6. He invited the panel to issue a 

direction to Ms 6 directing her to attend a resumed hearing when it should be 

rescheduled accordingly.  

 

The panel accepted the advice of the legal assessor. 

 

The panel, in considering the application to adjourn, had careful regard to Rule 32(4) of 

the Rules. Rule 32(4) which states that, in considering whether or not to grant a request 

for an adjournment, the panel shall, amongst other matters, have regard to:  

 the public interest in the expeditious disposal of the case; 
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 the potential inconvenience caused to a party or any witnesses to be called by 

the party; and 

 fairness to the registrant. 

 

The panel considered that, although there is a public interest in hearing this case in its 

allotted time, there is also a public interest in ensuring that the quality of evidence 

adduced is sufficient. The panel considered that Ms 5 and Ms 6 provide direct evidence 

to at least two charges to which Ms Johnston is subject. As such, the panel considered 

that there would be a public interest in adjourning this hearing so as to allow the NMC to 

suitably prepare this evidence for an expeditious disposal of the case. The panel also 

considered that Ms Johnston had not attended this hearing, and that it had heard from 

all of the other witnesses in this case. As such, it considered that there would be no 

inconvenience caused to any witnesses (who would not be required to be recalled to 

give evidence) or to Ms Johnston herself. Indeed, the panel considered that an 

adjournment may lead to Ms Johnston attending a hearing in person if it were to be 

resumed. Overall, the panel considered that an adjournment would not be unfair to Ms 

Johnston as a result of her non-attendance at this hearing. 

 

The panel therefore decided to adjourn this hearing. 

 

The panel went on to consider the possible issue of a direction to Ms 6 to attend a 

resumed hearing. The panel considered that the NMC was in its early stages of 

securing a sworn witness statement from Ms 6. The panel also considered that, if 

secured, Ms 6 could be treated as a vulnerable witness by the NMC and afforded 

appropriate considerations and special measures that such a designation may entail. 

The panel considered that Ms 6’s evidence could potentially be the only evidence in 

relation to a serious charge. For these reasons, the panel concluded that it would be in 

the public interest to direct Ms 6 to attend a hearing to provide evidence in relation to 

the allegations against Ms Johnston. 
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The panel therefore issued a direction to the NMC to secure the attendance of Ms 6 at 

the resumed hearing of this case. 

 

Decision of service of notice of resumed hearing 

 

The panel was informed at the start of this hearing that Ms Johnston was not in 

attendance and that written notice of this hearing had been sent to Ms Johnston’s 

registered address by recorded delivery and by first class post on 7 June 2018. Notice 

of this hearing was delivered to Ms Johnston’s registered address on 8 June 2018.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Ms 

Johnston’s right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in her absence.  

 

Mr Kennedy submitted the NMC had complied with the requirements of Rules 11 and 34 

of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended (the 

Rules). He referred to an email dated 13 July 2018 in which Ms Johnston stated ‘I will 

not be attending the hearing’. 

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Johnston 

has been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34. It noted that the rules do not require delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Ms Johnston. 
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The panel had regard to Rule 21 (2) states: 

 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 

(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Mr Kennedy invited the panel to continue in the absence of Ms Johnston on the basis 

that she had voluntarily absented herself. Mr Kennedy submitted that on the last 

occasion that this case was called it was found that Ms Johnston had minimally 

engaged with the NMC. He said that since then there has been a little more 

engagement on one discreet topic but it was never suggested that she would attend 

today.   

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of R. v Jones (Anthony William), 

(No.2) [2002] UKHL 5. The panel further noted the case of R (on the application of 

Raheem) v Nursing and Midwifery Council [2010] EWHC 2549 (Admin) and the ruling of 

Mr Justice Holman that:  
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“...reference by committees or tribunals such as this, or indeed judges, to 

exercising the discretion to proceed in the person's absence "with the utmost 

caution" is much more than mere lip service to a phrase used by Lord Bingham 

of Cornhill. If it is the law that in this sort of situation a committee or tribunal 

should exercise its discretion "with the utmost care and caution", it is extremely 

important that the committee or tribunal in question demonstrates by its language 

(even though, of course, it need not use those precise words) that it appreciates 

that the discretion which it is exercising is one that requires to be exercised with 

that degree of care and caution.” 

 

The panel noted the email correspondence from Ms Johnston dated 13 July 2018 in 

which she stated ‘I will not be attending the hearing’. 

 

The panel has decided to proceed in the absence of Ms Johnston. In reaching this 

decision, the panel has considered the submissions of Mr Kennedy, and the advice of 

the legal assessor.  It has had particular regard to the factors set out in the decision of 

Jones.  It has had regard to the overall interests of justice and fairness to all parties. It 

noted that: 

 Ms Johnson has indicated that she will not be attending the hearing; 

 no application for an adjournment has been made by Ms Johnston; 

 there is no reason to suppose that adjourning would secure her attendance at 

some future date;  

 there has been correspondence with Ms Johnson as recently as 13 July 2018; 

 the charges relate to events that occurred in 2016; 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Ms Johnston in proceeding in her absence. The 

evidence upon which the NMC relies will have been sent to her at her registered 

address. She will not be able to challenge the evidence relied upon by the NMC and will 

not be able to give evidence on her own behalf. However, in the panel’s judgment, this 

can be mitigated. The panel can make allowance for the fact that the NMC’s evidence 
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will not be tested by cross examination and, of its own volition, can explore any 

inconsistencies in the evidence which it identifies.  

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Johnston. The panel will draw no 

adverse inference from Ms Johnston’s absence in its findings of fact. 

 

Decision and reasons on WebEx application 

 

Mr Kennedy made an application to hear Ms 5’s evidence via video link (WebEx). He 

informed the panel that Ms 5 is not present and that she has indicated that she is not 

prepared to attend the hearing to give live evidence due to a number of factors including 

[PRIVATE]. However, she is happy to give evidence via WebEx and a test has been 

carried out today to ensure that it is possible.  

 

Mr Kennedy submitted that there is no prejudice to Ms Johnston in allowing Ms 5 to give 

evidence via WebEx as the panel will be able to see her, ask her questions and assess 

her credibility.  

 

The panel heard and accepted the advice of the legal assessor which included a 

reference to an email from Ms Johnston dated 11 July 2018 in which she stated ‘[I] do 

not object to the video link with [Ms 5]’. 

 

The panel gave the application in regard to Ms 5 serious consideration. The panel noted 

that Ms Johnston has indicated that she does not object to Ms 5 giving evidence via 

WebEx. The panel considered whether Ms Johnston would be disadvantaged by 

allowing Ms 5 to provide evidence via WebEx and determined that, should Ms 5 provide 

evidence via WebEx, she would still be in the position to be cross-examined and the 

panel would be able to ask her questions.  
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In these circumstances, the panel came to the view that it would be fair and relevant to 

accept Ms 5 to give evidence via WebEx. 

 

Decision and reasons on application pursuant to Rule 31 

 

Mr Kennedy made an application under Rule 31 of the Rules to admit the notes of the 

internal investigatory meeting dated 16 May 2016 as the evidence of Ms 6.  

 

Mr Kennedy said that whilst sufficient efforts had been made to ensure that Ms 6 was 

present, the NMC was unable to secure her attendance. He referred to a telephone note 

between Ms 6 and the NMC case officer dated 13 April 2018. The telephone note states 

that Ms 6 is feels that she is being intimidated by Ms Johnston which she is reporting to 

the police on a regular basis and that ‘No matter what the NMC would do to request her 

presence she will not entertain coming to any hearing or taking part.’ Mr Kennedy 

informed the panel that as Ms 6 is not a nurse she is not compellable to attend these 

proceedings and that there is no procedure in Scotland available to the NMC to obtain a 

warrant for her attendance.  

 

Mr Kennedy referred to the case of Thorneycroft v Nursing and Midwifery Council [2014] 

EWHC 1565 (Admin) and outlined the principles that the panel should consider in 

relation to whether the evidence is admissible. 

 

Mr Kennedy submitted that the evidence is relevant as the information contained within 

the meeting notes speak directly to charges 9a, 9b and 9c, and to the whole of charge 

10. He said that these charges are serious and that charge 9a in particular is serious as 

it suggests that Ms Johnston punched a resident for whom she was supposed to be 

providing care.  

 

Ms Kennedy referred to email correspondence between Ms Johnston and the NMC 

case officer dated 11 July 2018 and 13 July 2018. He said that Ms Johnston disputes 

the allegations made by Ms 6 and accuses Ms 6 of telling lies on the basis that the 



 16 

statement she gave to the police is different to what she said during the internal 

investigation. However, she does not give any detail about what those lies may be. Mr 

Kennedy informed the panel that Ms Johnston only worked at the institution where the 

allegations arose for a total of eight shifts, three of which were induction shifts. He 

invited the panel to consider if there was any reason for Ms 6 to fabricate what she 

claims to have seen. He submitted that it is unlikely that the witnesses disliked Ms 

Johnston to the extent that they would make things up about her. 

 

Mr Kennedy accepted that in relation to charge 9a the meeting notes are the sole and 

decisive evidence. However, although charges 9b, 9c and 10 are matters solely spoken 

to by Ms 6 in the meeting notes, he submitted that these allegations taken in context 

with all of the other allegations demonstrate a pattern of behaviour and disclose a 

course of conduct by Ms Johnston towards residents. Mr Kennedy highlighted that 

charges 9b, 9c and 10 raise concerns of handling residents inappropriately, using 

inappropriate language and failing to maintain residents dignity. He said that the 

behaviour suggested in charge 9c that Ms Johnston used inappropriate language 

towards a resident is similar to that suggested in charges 1c, 2b, 5b and 6. Further, the 

suggestion that Ms Johnston failed to maintain resident’s dignity outlined in charge 9d is 

similar to the behaviour suggested in charge 10c. In regards to the suggestion that Ms 

Johnston has handled residents inappropriately, Mr Kennedy submitted that this 

behaviour is similar to the behaviour suggested at charges 1a, 2a and 3.  

 

Mr Kennedy invited the panel to find that there is a pattern of behaviour suggested by 

the charges and that the charges spoken to solely by Ms 6 are merely an extension of 

that behaviour. He submitted that this indicates that Ms 6 is telling the truth about what 

she saw. 

 

Mr Kennedy submitted that bearing all of these factors in mind, the panel should allow 

the meeting notes into evidence as the evidence of Ms 6. 
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The panel accepted the advice of the legal assessor which gave reference to 

Thorneycroft and Ogbonna v Nursing and Midwifery Council (NMC) [2010] EWCA Civ 

1216. 

 

The panel gave the application in regard to Ms 6 serious consideration. It noted that in 

the preparation of this hearing, the NMC had indicated to Ms Johnston that it was 

intended that an application would be made for the notes of the internal investigatory 

meeting to be admitted as Ms 6’s evidence. The panel noted that in her email 

correspondence dated 11 July 2018 and 13 July 2018 Ms Johnston strongly opposes 

the application. 

 

The panel went on to consider the principles outlined in Thorneycroft.   

 

The panel noted that charges 9a, 9b, 9c and 10 arose entirely from what Ms 6 said she 

saw during the internal investigatory meeting. It considered that the notes of that 

meeting are the only evidence before it in relation to those charges and therefore 

determined that the meeting notes are relevant. 

 

The panel considered whether it would be in the interest of fairness to admit the 

meeting notes into evidence.  

 

The panel were mindful that Ms 6 has claimed that she has faced intimidation from Ms 

Johnston and/or her family members. It noted that although there are some 

contradictions between their statements, Mr 1 and Ms 5 appear to corroborate that 

some form of intimidation or what may be perceived as intimidation has occurred. The 

panel further noted that Ms 6 did not attend criminal proceedings in relation to the 

allegations and did not make a statement for the proceedings until she was arrested 

and required to do so. The panel considered that the NMC have made all reasonable 

efforts to secure the attendance of Ms 6. 
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Ms 6’s evidence is the sole and decisive evidence in relation to a number of charges. 

The panel noted that it is clear from Ms Johnston’s email correspondence with the NMC 

that she challenges the honesty and accuracy of Ms 6’s evidence. It noted that the 

meeting notes are not signed by Ms 6 and there is no declaration of truth contained 

within the notes. Ms 4 was unable, when she gave evidence, to confirm that Ms 6 had 

seen the notes. For those reasons the panel was of the view that they could not be said 

that they were demonstrably reliable.  

 

The panel bore in mind that it, together with the NMC, are deprived from the reliance 

upon the live evidence of Ms 6 and the opportunity of questioning and probing her 

evidence. As a consequence the panel are not able to make an assessment of Ms 6’s 

credibility and reliability and are not able to test the content of the notes of the meeting. 

 

The panel considered that these are serious charges. However, the panel came to the 

view that, balancing all of the relevant interests, it would not be fair to admit the notes of 

the internal investigatory meeting in to evidence. 

 

Decision on no case to answer 

 

Having decided to reject Mr Kennedy’s application to admit the notes of the internal 

investigatory meeting into evidence the panel, of its own volition, went on to consider 

Rule 24(7) in relation to charges 9a, 9b, 9c and 10. 

 

The panel accepted the advice of the legal assessor who referred it to the case of R v 

Galbraith [1981] 1 WLR 1039. 

 

The panel is of the view that the only evidence in support of charges 9a, 9b, 9c and 10 

is from Ms 6 and is contained in the notes of the internal investigatory meeting. 

Following the refusal of the application to admit the meeting notes into evidence the 

panel determined that there is no evidence to support these charges.  

 



 19 

The panel therefore concluded that there is no case to answer in respect of charges 9a, 

9b, 9c and 10. 

 

The panel also considered whether there was a case to answer in respect of charges 3 

and 7c. The panel took into account all of the evidence and determined that the only 

witness who speaks to these charges is Ms 6 and is contained in the notes of the 

internal investigatory meeting. As these notes have not been admitted into evidence the 

panel therefore determined that there is also no case to answer in respect of charges 3 

and 7c. 

 

Background 

 

The NMC received a referral on 19 May 2016 from Hudson Healthcare, proprietors of 

Lornebank Care Centre (the Centre). The allegations arise from Ms Johnston’s 

employment as a registered nurse at the Centre and relate to the period between 1 May 

2016 and 16 May 2016. The alleged incidents took place during four shifts whilst Ms 

Johnston was working in Peacock Unit (the Unit) which is a Dementia unit. The 

concerns are that Ms Johnston failed to maintain the dignity of residents in her care by 

removing a resident’s trousers and underwear in front of other residents in order to 

change his pad, physically abusing persons in her care by manhandling residents and 

being verbally abusive by swearing at residents.  

 

Decision and reasons to amend charge 

 

During the panel’s deliberations on facts the panel observed that there was a minor 

typographical error in charge 7b. Charge 7b reads as follows: 

 

7b) Left a carer to clean a skin flap injuries 

 

Having considered all of the evidence in relation to this charge the panel identified that 

there were two skin flap injuries on the Resident in relation to this charge. Accordingly, 
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the panel decided of, its own volition, to amend the charge in order to provide clarity and 

accuracy. The panel decided to amend the charge to read as follows: 

 

7b) Left a carer to clean skin flap injuries. 

 

Decision on the findings on facts and reasons 

 

In reaching its decision on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Mr Kennedy, on behalf of the NMC. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel is satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Ms Johnston. 

 

The panel heard oral evidence from five witnesses tendered on behalf of the NMC.  

 

Witnesses called on behalf of the NMC were:  

 

Mr 1 – A relative of a resident at the Centre;  

Ms 2 – Carer;  

Ms 3 – Senior Carer;  

Ms 4 – Business Administrator; 

Ms 5 – Carer. 

 

The panel first considered the overall credibility and reliability of all of the witnesses 

from whom it had heard.  
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Mr 1 was an independent witness who did not work at the Centre or have any 

connection with Ms Johnston. He was visiting a relative who was a resident at the 

Centre when he witnessed the events alleged at charge 1. The panel found that Mr 1’s 

oral testimony was consistent both with his written statement dated 18 August 2017 and 

with the letter he sent to the Centre dated 9 May 2016. Mr 1 demonstrated a clear 

recollection of the events and appeared to show real concern at what he had witnessed. 

The panel determined that Mr 1’s credibility was enhanced by his being independent of 

the Centre. Mr 1 was not connected with any health profession and did not display any 

bias for or against Ms Johnston. The panel found Mr 1’s evidence to be candid, 

balanced and measured. Mr 1 was a credible and reliable witness. 

 

Ms 2 worked alongside Ms Johnston on two occasions on or around 13 May 2016. Ms 2 

spoke to a number of charges. The panel found that during her oral testimony, Ms 2 

was hesitant and nervous and became emotional. The panel recognised that Ms 2 

found the proceedings uncomfortable and stressful. The panel also noted that during 

questioning Ms 2 became distressed and sometimes confused. Despite this however, 

the panel found that Ms 2’s evidence remained consistent with her written statement 

dated 31 July 2017. Ms 2 demonstrated a consistent recollection of the key facts and 

tried her best to recall the events. However, when she could not remember something 

she said so which, in the panel’s view, demonstrated that she was giving an honest 

account. The panel found that Ms 2 was a credible and reliable witness.  

 

The panel found that Ms 3’s evidence was consistent with her written statement dated 

31 July 2017. The panel found Ms 3’s evidence compelling. Ms 3 demonstrated a good 

awareness of the standards expected of a registered nurse. Further, she was able to 

demonstrate to the panel, what she witnessed through non-verbal communication by 

imitating the actions she alleged the Registrant took, which, in the panel’s view, 

supports her account. Ms 3 did not try to elaborate or embellish her account and 

showed no animosity towards Ms Johnston. The panel found that Ms 3 was an honest, 

credible and reliable witness. 
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Ms 4 works at the Centre as a Business Administrator and therefore does not hold a 

clinical role. However, whilst accepting that her role was non-clinical, Ms 4 was able to 

share some of the challenges faced by staff at the Centre and recognised the nature of 

what she said she encountered. The panel found that Ms 4’s evidence was consistent 

with her written statement dated 31 July 2017 and she did not appear to demonstrate 

any bias or animosity towards Ms Johnston. The panel found that Ms 4 was an honest, 

credible and reliable witness. 

 

Ms 5 gave evidence via WebEx. The panel found that although Ms 5’s evidence is 

limited, in that it speaks to charge 2 only, it was consistent with her statement dated 31 

July 2017 and she was able to provide the panel with a background in relation to the 

challenges faced when caring for Resident B. She did not elaborate or speculate and 

was clear when she could not recall something. The panel found that Ms 5 was an 

honest, credible and reliable witness.  

 

Ms Johnston was not present or represented at the hearing and has not made any 

written representations in response to the charges for the panel to consider. However, 

Ms Johnston did provide a detailed handwritten response to the NMC date stamped 27 

May 2016. This response was in relation to the allegations as Ms Johnston understood 

them at the time and consists of 14 pages. The panel noted that there are a number of 

areas that she does not address within her response but recognised that at the time she 

was writing, the charges had not yet been formulated. However, the response was 

made the same month that the allegations were made to her employer and when the 

internal investigation took place. The panel bore in mind that Ms Johnston’s response 

has not been tested in that the panel has not been able to test Ms Johnston’s 

recollection of the events or put the witness evidence to her. The panel finds that Ms 

Johnston’s response is limited. However, the panel has taken the response into account 

and considered it in making its findings. 
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During the panel’s deliberations on facts the panel observed that in Ms Johnston’s 

handwritten response it appeared as though there was a page or more missing. Ms 

Johnston formulated her letter in such a way that she responded to each witness’s 

allegations in turn, labelling each page with a number to indicate which witness’s 

allegations she was responding to. The panel noted that in her response to the 

allegations made by Ms 5 the sentence at the bottom of the page is not complete and 

that the page that followed did not appear to be a continuation of that sentence but was 

actually a summary of the contextual factors she observed at the home. This page did 

not appear to start with a full sentence. 

 

The panel decided to raise its concern with Mr Kennedy. 

 

Mr Kennedy informed the panel that upon looking at the Case Management System he 

was able to trace the document being received by the NMC in May 2016. He said 

however that what he found on the system was a scanned version of the document and 

mirrored that which was before the panel. He explained the steps he would need to take 

in order to find out if the original document differed.  

 

The panel heard from the legal assessor who advised that justice must not only be 

done, it must also be seen to be done. He said that for justice to be seen to be done the 

panel must have Ms Johnston’s response in its entirety. He suggested that what is 

before the panel might well be the entirety of Ms Johnston’s response but the panel 

cannot be satisfied that that is the case unless enquires are made by Mr Kennedy. 

 

The panel accepted the advice of the legal assessor. It determined that given the 

seriousness of the charges it would be concerned if all of the evidence were not before 

it. The panel requested Mr Kennedy to make enquiries to see if the original document 

sent by Ms Johnston in May 2016 was different to what was before it. 

 

After making the enquiries as requested by the panel, Mr Kennedy informed it that the 

original document was recovered and compared with the document that is before the 
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panel. He said that the document originally sent by Ms Johnston does not differ from 

what is before the panel. 

 

The panel bore in mind that on two occasions Ms Johnston has been sent all of the 

documentation that is before the panel and has therefore been given the opportunity to 

make representations or raise any discrepancies within the documentation. The panel is 

of the view that as no discrepancies have been raised by Ms Johnston and as it can 

now be satisfied that the document it has before it is the same as that which was 

received by the NMC, it must now proceed on the basis of the documentation before it. 

 

The panel considered each charge and made the following findings: 

 

Charge 1a(i): 

 

1)  On or before 9 May 2016 in relation to Resident A: 

a) Handled him inappropriately by: 

i) Pushing him back into his chair on one or more occasions; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account a letter Mr 1 sent to the Centre 

dated 9 May 2016 raising his initial concerns, Mr 1’s written statement dated 18 August 

2017 and his oral testimony. In addition, the panel took into account Ms 3’s written 

statement dated 31 July 2017 and her oral testimony. 

 

On or before 9 May 2016 Mr 1 was visiting a relative who was a Resident at the Unit. 

He said that whilst in the communal lounge area of the Unit he observed Resident A 

repeatedly try to get up out of the chair that he was sitting in and Ms Johnston placing 

her right arm on and across his chest five or six times to prevent him from doing so. Mr 

1 said Resident A was clearly becoming frustrated at being prevented from getting up. 
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Ms 3 was also in the communal lounge area of the Unit on or around 9 May 2016. She 

said that she observed Ms Johnston push Resident A back into his chair three or four 

times.  

 

The panel noted that the accounts given by Mr 1 and Ms 3 were slightly different in that 

Mr 1 said that he observed Ms Johnston push Resident A back into his chair five or six 

times whereas Ms 3 said that she observed Ms Johnston push Resident A back into his 

chair three or four times. Mr 1 and Ms 3 also explained that they were standing in 

different parts of the communal lounge area and thus the panel considered that whilst 

there is some inconsistency between their accounts it is entirely plausible that they 

observed Ms Johnston’s actions from their own view point and not the event in its 

entirety. Despite this inconsistency both witnesses described Ms Johnston physically 

preventing Resident A from getting up. 

 

Ms Johnston has provided no response to this charge. 

 

The panel found Mr 1 and Ms 3 to be honest, credible and reliable witnesses and 

accepted their accounts. 

 

The panel therefore finds that it is more likely than not that what they observed was Ms 

Johnston handling Resident A inappropriately by pushing him back into his chair on 

more than one occasion and as such, this charge is found proved. 

 

Charge 1a(ii): 

 

1) On or before 9 May 2016 in relation to Resident A: 

a) Handled him inappropriately by: 

 

ii) Swiping at his feet; 

 

This charge is found proved. 
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In reaching this decision, the panel took into account Ms 3’s written statement dated 31 

July 2017 and her oral testimony. 

 

Ms 3 told the panel that after she observed Ms Johnston pushing Resident A back into 

his chair in order to prevent him from getting up, she then observed Ms Johnston swipe 

at Resident A’s feet. She gave a detailed description of what she saw for the panel. She 

explained that Ms Johnston lifted Resident A’s feet with one of her own and then 

pushed his feet to the side so that he could not place them on the floor. 

 

Ms Johnston has made no response to this charge. 

 

The panel accepted Ms 3’s account and therefore finds this charge proved. 

 

Charge 1b: 

 

b) In relation to a) i) and / or ii) above did not explain to him what you were doing or 

why; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account a letter Mr 1 sent to the Centre 

dated 9 May 2016 raising his initial concerns, Mr 1’s written statement dated 18 August 

2017 and his oral testimony. In addition, the panel took into account Ms 3’s written 

statement dated 31 July 2017 and her oral testimony. 

 

In his written statement Mr 1 said that when Ms Johnston was pushing Resident A back 

into his chair, Resident A was clearly becoming frustrated and becoming more vocal. Mr 

1 said that what caused him the most concern was that Ms Johnston appeared to take 

some kind of pleasure from her actions as she was smiling throughout and that whilst 



 27 

she was preventing Resident A from moving she did not speak to him, or acknowledge 

his attempts to communicate with her. 

 

During her oral testimony Ms 3 said that whilst Ms Johnston was pushing Resident A 

back into his chair and then swiping at his feet she did not explain to him why she 

wanted him to stay where he was and not get up. She said that Ms Johnston did not say 

anything to Resident A throughout the event. She said that if Ms Johnston wanted 

Resident A to remain where he was she would have expected her to offer him some 

reassurance and explain why she did not want him to get up. Ms 3 said that treating a 

Resident in a Dementia Unit in such a way without providing any kind of explanation can 

cause agitation to the Resident and can “cause more problems than fix problems.” 

 

Ms Johnston has made no response to this charge. 

 

The panel found that Mr 1 and Ms 3’s accounts of the event are consistent and reliable. 

The panel therefore finds this charge proved.  

 

Charge 1c: 

 

c) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “I wish he would sit on his arse”; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Mr 1’s written statement dated 18 

August 2017 and his oral testimony.  

 

Mr 1, in his written statement, said that whilst he was watching Ms Johnston push 

Resident A back into his chair he caught her eye. He said that at that point Ms Johnston 

said “I wish he would sit on his arse”. Mr 1 was certain that the comment was directed 
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towards him but he said that he did not comment back and instead gave Ms Johnston a 

disapproving look. 

 

Ms Johnston has made no response to this charge. 

 

The panel has no reason to doubt Mr 1’s evidence and therefore finds this charge 

proved. 

 

Charge 2a: 

 

2) On or around 9 May 2016 in relation to Resident B: 

a) Handled him inappropriately by gripping his hand in a way that caused him pain; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Ms 5’s handwritten statement to 

her employer dated 14 May 2016, her written statement to the NMC dated 31 July 2017 

and her oral testimony. In addition, the panel took into account Ms Johnston’s 

handwritten response dated 27 May 2016. 

 

The panel heard that Resident B had a history of challenging behaviour. Resident B 

was known for shouting, being verbally abusive toward staff, being aggressive and 

taking his clothes off in front of other residents.  

 

Ms 5 said that on or around 9 May 2016 Resident B was being particularly destructive 

and was moved from his room into the communal lounge so that he could be observed 

and monitored more easily. She said that she had her back to Resident B as she was 

assisting another resident and she heard him say “you’re hurting my hand”. Ms 5 

explained that on hearing this comment she turned around to see what was happening 

and saw Ms Johnston standing in front of Resident B but with her back to Ms 5.  
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Ms 5 said that she could not see Ms Johnston’s hands but from what she could see, it 

looked as though her arms were up in front of her. Ms 5 explained that Ms Johnston 

was with Resident B as she was trying to calm him down and that it looked as though 

Ms Johnston’s hands were up holding Resident B’s hands in order to try and stop him 

from attacking her. Ms 5 was clear, however, that she could not see Ms Johnston or 

Resident B’s hands.  

 

Ms 5 told the panel that she came to the view that Ms Johnston was holding Resident 

B’s hands inappropriately because of the way that he shouted “you’re hurting my hand”. 

 

Ms Johnston, in her handwritten response, said that she was holding Resident B’s hand 

because she was trying to offer him reassurance but that she did not cause him any 

pain. 

 

The panel noted that Ms Johnston accepts that she was holding Resident B’s hand but 

denies causing him pain. Ms 5 said that Resident B often shouted but what caught her 

attention was him saying “you’re hurting my hand”. Ms 5 was clear that from where she 

was standing she could not see what Ms Johnston was doing or where her or Resident 

B’s hands were, but she was clear that she heard Resident B say “you’re hurting my 

hand”. As such, the panel accepted Ms 5’s evidence that what Ms Johnston was doing 

was causing Resident B pain. It determined that handling a Resident in such a way as 

to cause pain it must have been inappropriate. On that basis, the panel finds this charge 

proved. 

 

Charge 2b: 

 

b) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “you’re a fucking arsehole” 

 

This charge is found proved. 

 



 30 

In reaching this decision, the panel took into account Ms 5’s handwritten statement to 

her employer dated 14 May 2016, her written statement to the NMC dated 31 July 2017 

and her oral testimony. 

 

In her written statement, Ms 5 said that after Resident B said “you’re hurting my hand” 

Ms Johnston started to walk away from Resident B and said “you’re a fucking arsehole”. 

During her oral testimony Ms 5 explained that Ms Johnston’s comment must have been 

directed at Resident B because there was nobody else around Ms Johnston at the time. 

She said that there was no reason for the comment to be directed towards anyone other 

than Resident B. 

 

Ms Johnston has not made any response to this specific charge. 

 

The panel had no reason to doubt Ms 5’s evidence which it found to be credible and 

reliable and thus found that on the balance of probabilities Ms Johnston did say words 

to the effect of “you’re a fucking arsehole” towards and/or about Resident B. 

 

The panel considered that what proceeded this comment was a difficult set of 

circumstances which resulted in physical interaction between Ms Johnston and 

Resident B. However, the panel determined that speaking towards and/or about a 

resident in such a manner is not only unprofessional but wholly inappropriate. 

 

The panel therefore finds this charge proved. 

 

Charge 4: 

 

4) On or around 13 May 2016 left the medication trolley unlocked and unattended; 

 

This charge is found proved. 
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In reaching this decision, the panel took into account Ms 4’s written statement dated 31 

July 2017 and her oral testimony. In addition, the panel took into account Ms 2’s written 

statement dated 31 July 2017 and her oral testimony. 

 

Ms 4 said that on or around 13 May 2016 upon entering the Unit she saw a medication 

trolley unattended, with the doors open and unlocked. Ms 4 explained that if a 

medication trolley is to be left unattended it should be locked. She said that on this 

occasion she knew that Ms Johnston was responsible for carrying out the medications 

round in the Unit. Ms 4 said that upon seeing the unattended and unlocked medication 

trolley she decided to wait with it for 5-10 minutes until another carer came. Ms 4 asked 

the carer to remain with the medication trolley whilst she went to look for Ms Johnston. 

Ms 4 told the panel that she found Ms Johnston in the nurses’ station down the hall and 

having just finished a phone call. She said to Ms Johnston “the trolley’s lying empty you 

know” to which Ms Johnston responded with “Oh, I was just on the phone for a minute” 

which Ms 4 said she knew not to be true as she had been waiting with the medication 

trolley for up to 10 minutes. 

 

Ms 4 explained that when nurses carry out the medication round on the Unit the usual 

process would be to either take the medication trolley to the lounge and administer the 

medication in the lounge, or lock the medication trolley and take the medication to 

residents’ rooms to administer before returning to the locked medication trolley. When 

asked if Ms Johnston would have been able to see the medication trolley from where 

she was in the nurses’ station, Ms 4 said that she would not. 

 

Ms 2, in her oral testimony, said that on or around 13 May 2016, whilst she was in the 

dining room assisting a resident with breakfast she noticed that the medication trolley 

was in the dining room unattended and unlocked. Ms 2 said that at this time Ms 

Johnston was administering medication to another resident. Ms 2 told the panel that the 

medication trolley should always be locked when it is left unattended even if it is being 

left unattended in order to administer medication. Ms 2 said she was concerned about 

what she observed as at that time all of the residents in the Unit were in the communal 
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lounge area and/or dining room which is an open plan joint room and that as there were 

a number of residents on the Unit with dementia, they could have taken medication from 

the trolley. 

 

Ms Johnston has made no response to this charge. 

 

The panel noted that the events described by Ms 4 and Ms 2 were two separate 

incidents. The panel found both Ms 4 and Ms 2 to be credible witnesses and found that 

their oral testimony was consistent with the written statements. The panel was satisfied 

that on more than one occasion on or around 13 May 2016 Ms Johnston left the 

medication trolley unlocked and unattended.  

 

The panel therefore finds this charge proved. 

 

Charge 5: 

 

5) On or around 13 May 2016 in relation to Resident B: 

a) Handled him inappropriately by; 

i) Grabbing him by the arm; 

ii) Manoeuvring him across the room; 

iii) Putting him into a chair; 

 

b) Used inappropriate language towards and/ or about him in that you said words to 

the effect of “fucking arsehole”; 

 

This charge is found proved. 

 

The panel considered all aspects of charge 5a and 5b separately but decided to make 

one set of findings. 
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In reaching its decision, the panel took into account Ms 2’s written statement dated 31 

July 2017 and her oral testimony. 

 

Ms 2 said that on an occasion on or around 13 May 2016 Ms Johnston, as the Staff 

Nurse, decided that she wanted Resident B in the lounge area, rather than in his room 

where he liked to spend most of his time. Ms 2 said that as a result Resident B picked 

up a bowl of cereal and threw it on the floor. She said that Ms Johnston immediately 

reacted by grabbing Resident B’s arm in a rough manner and “dragged him over” to the 

television area and into a chair. Ms 2 said that Ms Johnston then said “fucking 

arsehole”. 

 

In her written statement, Ms 2 said that the comment made by Ms Johnston was 

‘definitely directed’ at Resident B but she could not recall if Resident B responded. She 

said that she and two other Carers who were present at the time were shocked by what 

they had seen and heard and that she had never seen anything of that sort in her seven 

years working at the Centre.  

 

Ms Johnston has made no response to this charge. 

 

The panel found that Ms 2 had a good recollection of the events and had no reason to 

doubt her evidence which was found to be credible and reliable.  

 

The panel considered that it was wholly inappropriate to grab a resident’s arm and 

physically manoeuvre him to another area of a room and put him into a chair against 

their will. It also considered that using words to the effect of “fucking arsehole” towards 

and/or against a resident was entirely unprofessional and inappropriate. The panel finds 

that it is more likely than not that Ms Johnston did carry out the actions as alleged and 

as such, finds this charge proved in its entirety.  

 

Charge 6: 
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6) On or around 13 or 14 May 2016, in relation to Resident D, used inappropriate 

language towards and/ or about her in that you said words to the effect of “aw fuck 

you then” 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Ms 2’s written statement dated 31 

July 2017 and her oral testimony together with Ms Johnston’s handwritten response 

dated 27 May 2016. 

 

In her written statement, Ms 2 said that on an occasion on or around 13 or 14 May 2016 

she was assisting Resident E in the lounge at the dining table during breakfast. 

Resident D was sitting at the same dining table. Ms 2 said that Ms Johnston tried to 

administer medication to Resident D but Resident D spat it out of her mouth. She said 

that Ms Johnston then tried to re-administer the medication into Resident D’s mouth 

with a spoon but Resident D spat the medication out again and the tablets landed on 

her breakfast plate. Ms 2 said that Ms Johnston then said “aw fuck you then” and 

walked away. 

 

In her oral testimony, Ms 2 explained that it was often difficult to administer medication 

to Resident D but because she was prescribed Morphine for heart problems it was very 

important for her medication to be properly administered. 

 

In her response Ms Johnston accepted that Resident D did spit her medication out at 

first but said when she then gave Resident D her medication from the spoon she gave 

Resident D a drink which she took. Ms Johnston said that there was ‘no forceful action 

to this service user’. 

 

Ms Johnston did not respond specifically to the allegation of saying “aw fuck you then” 

towards and/or about Resident D. However, as part of her response she did say ‘I 
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certainly don’t not speak harsh I do speak loud at all times but that my voice. not harshly 

never had a complaint about my voice [sic]’. 

 

The panel is of the view, based on all of the evidence before it and its earlier findings 

that Ms 2 was a credible and reliable witness, that on the balance of probabilities it is 

more likely than not that Ms Johnston did say “aw fuck you then” towards and/or about 

Resident D. Accordingly, the panel finds this charge proved. 

 

Charge 7a: 

 

7) On or around 14 May 2016 in relation to Resident E: 

a) Handled her inappropriately by; 

i) Pulling her up by the arms; 

ii) Not using approved moving and handling techniques; 

 

This charge is found proved. 

 

The panel considered each aspect of charge 7a separately but decided to make one set 

of findings. 

 

In reaching this decision, the panel took into account Ms 2’s written statement to her 

employer dated 16 May 2016, Ms 2’s written statement to the NMC dated 31 July 2017 

and her oral testimony together with Ms Johnston’s handwritten response dated 27 May 

2016. 

 

In her written statement to the NMC, Ms 2 said that on an occasion on or around 14 

May 2016 Resident E, for an unknown reason, got up from where she was sitting and 

started to walk to another part of the room but fell to the floor. Ms 2 said that she, 

together with Ms Johnston, went to assist Resident E. She said that in these 

circumstances the procedure would normally be for the Staff Nurse to assess Resident 

E for injuries and then to have hoisted Resident E off the floor as per approved moving 
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and handling techniques. Ms 2 said that on this occasion however, Ms Johnston 

grabbed Resident E by her arms and pulled her off the floor. Ms 2 said that she did not 

observe Ms Johnston conducting any examination on Resident E for injuries prior to 

lifting her off the ground by her arms.  

 

Ms Johnston, in her response, disputed Ms 2’s account. She said that she did examine 

Resident E prior to assisting Resident E into a chair, but ‘did not grab her’. 

 

The panel considered which account of the events it preferred. It noted that during her 

oral testimony Ms 2 demonstrated how she alleged that Ms Johnston lifted Resident E 

off the floor which in the panel’s view supported her account. The panel accepted the 

evidence of Ms 2.  

 

The panel considered that as a registered Nurse Ms Johnston would have been trained 

in approved moving and handling techniques and thus would have been well aware of 

the appropriateness of hoisting Resident E off the floor and not lifting her up by her 

arms. The panel determined that lifting Resident E off the floor in such a way and 

without using approved moving and handling techniques was an inappropriate way to 

respond to the situation that occurred. 

 

Accordingly, the panel finds this charge proved. 

 

Charge 7b: 

 

b) Left a carer to clean skin flap injuries; 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Ms 2’s written statement dated 31 

July 2017 and her oral testimony, together with Ms Johnston’s handwritten response 

dated 27 May 2016. 
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Ms 2 said that after Resident E was lifted off the floor and into a chair by Ms Johnston, it 

was observed that Resident E had a tear on her right arm which was bleeding. She said 

that at this point Ms Johnston left, leaving her colleague, who was also a Carer, to clean 

the blood from Resident E’s arm. Ms 2 said that she did not know where Ms Johnston 

went but that she was gone for 15 – 20 minutes.  

 

In her handwritten response Ms Johnston accepted that a Carer did clean Resident E’s 

arm whilst she went to retrieve a dressing. 

 

Accordingly, the panel found that even by Ms Johnston’s own account, this charge is 

found proved. 

 

Charge 8a: 

 

8) On or around 14 May 2016 in relation to Resident A: 

a) Put his medication onto his dinner plate; 

b) Instructed a care assistant to administer his medication; 

 

This charge is found proved. 

 

The panel considered charges 8a and 8b separately but decided to make one set of 

findings. 

 

In reaching this decision, the panel took into account Ms 2’s written statement dated 31 

July 2017 and her oral testimony, together with Ms Johnston’s handwritten response 

dated 27 May 2016. 

 

Ms 2 said that on an occasion on or around 14 May 2016 whilst she was assisting 

Resident A with his dinner, Ms Johnston approached Resident A with his medication in 

a cup and poured the medication on his dinner plate. Ms 2 said that Ms Johnston said to 
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her “Give him them” and then walked away. When asked what the normal procedure 

was for administering medication in a cup to a resident, Ms 2 said that it would depend, 

as some residents like to take their medication in one spoon whereas others like to take 

their medication one at a time. Ms 2 explained that the residents’ preferences for how 

they liked to take their medication was documented in their MAR sheets. 

 

Ms 2 told the panel that she had never seen medication being given to a patient in that 

way. 

 

In her handwritten response Ms Johnston admitted that she did instruct Ms 2 to 

administer Resident A’s medication but that she did so because Ms 2 was already 

assisting Resident A with his dinner and therefore believed that it would be better for Ms 

2 to administer the medication. However, Ms Johnston denied putting Resident A’s 

medication on his dinner plate.  

 

The panel considered the opposing accounts of Ms 2 and Ms Johnston. It noted that Ms 

2 said that she felt uncomfortable with Ms Johnston’s request as she is not trained in 

administering medication. Further, she felt intimidated into administering the medication 

as Ms Johnston was the Staff Nurse. Ms 2 said that she knew she should not have 

administered the medication to Resident A but she felt that she had to. 

 

The panel found that Ms 2 was an honest, credible and reliable witness and preferred 

her account. 

 

As such, the panel finds that on the balance of probabilities, this charge is proved in its 

entirety. 

 

Charge 9d: 

 

9) On or around 14 May 2016 in relation to Resident B: 

d) Failed to maintain his dignity by: 



 39 

i) Removing and / or pulling down his trousers and underwear whilst;  

(1) He was in the lounge and other residents were present; 

(2) The curtains were open; 

(3) His genitals were not otherwise covered up 

ii) Changing his incontinence pad whilst; 

(1) He was in the lounge and other residents were present; 

(2) The curtains were open; 

(3) His genitals were not otherwise covered up; 

 

This charge is found proved. 

 

The panel considered each of the sub-charges at charge 9d separately but noted that 

whilst charges 9d(i) and 9d(ii) are regarded as two separate incidents, the whole of 

charge 9d is in relation to a single event and thus it decided to make one set of findings. 

 

In reaching this decision, the panel took into account Ms 2’s handwritten statement to 

her employer dated 16 May 2016, Ms 2’s written statement dated 31 July 2017 and her 

oral testimony, together with Ms Johnston’s handwritten response dated 27 May 2016. 

 

Resident B was incontinent and as a result he wore an incontinence pad. Ms 2 said that 

on or around 14 May 2016 Resident B was in the lounge area and was wet so required 

his incontinence pad to be changed. She said that normally when this occurred a 

resident would be assisted to his bedroom where he would be changed as that would 

be private and dignified. Ms 2 said however, that on this occasion Ms Johnston told 

Resident B to stand up from where he was sitting, pulled his trousers and underwear 

down and proceeded to change his incontinence pad where he was standing.  

 

Ms 2 said that at this time there were other residents in the lounge area. The window of 

the lounge faced a residential street. She said that she went to try and close the 

curtains whilst her colleague tried to retrieve a towel to cover Resident B’s genitals. Ms 

2 explained that by the time she had closed the curtains and her colleague had 



 40 

retrieved a towel Ms Johnston had already changed Resident B’s incontinence pad. She 

said that whilst this was happening, she and her colleague tried to tell Ms Johnston that 

they should take Resident B to the bath or bedroom to change his incontinence pad but 

Ms Johnston said “No, we’ll just do it here”.  

 

Ms 2 told the panel that she has never seen a nurse change a resident’s incontinence 

pad in the lounge area before and that she and her colleague were ‘disgusted’ with Ms 

Johnston’s actions and questioned why things had been done differently. She said that 

her colleague “felt terrible” about what had happened and felt that no dignity had been 

shown to Resident B.  

 

The panel considered Ms Johnston’s response to the allegations about the incident in 

relation to this charge. Ms Johnston said that Resident B was always taking his clothes 

off and showing his genitals to other residents in the lounge. She said that on this 

occasion she assisted Resident B with his incontinence pad and pulled his trousers up. 

She did not make any response in relation to whether the curtains were open.  

 

Ms 2 said that although Resident B had a history of taking his clothes off in front of staff 

and residents she did not recall him taking his own clothes off on this occasion. 

 

The panel had regard to Ms 2’s handwritten statement to her employer dated 16 May 

2016 in which she stated that she witnessed Ms Johnston changing Resident B’s 

incontinence pad in the middle of the lounge area and that she had to close the curtains 

of the lounge in order to maintain Resident B’s privacy. The panel is of the view that this 

was a contemporaneous statement made by Ms 2. The panel considered that Ms 2 

showed real concern for what she witnessed and noted that not only was her 

description detailed, but she was able to elaborate further during questioning. 

 

The panel accepted Ms 2’s evidence that Ms Johnston failed to maintain Resident B’s 

dignity as set out at charge 9d. 
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Accordingly, this charge is found proved. 

 

Charge 9e: 

 

e) In relation to d) i) and / or ii) above did not explain to him what you were going to 

do and / or what you were doing as you did it 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account Ms 2’s written statement dated 31 

July 2017 and her oral testimony. 

 

Ms 2 said that whilst Ms Johnston was changing Resident B’s incontinence pad in the 

lounge area she did not make Resident B aware of what was happening and what she 

was going to do and did not say anything to him at all. 

 

Ms Johnston has not responded to this specific charge. 

 

The panel considered that Ms 2’s evidence was consistent, credible and reliable. On 

this basis, the panel finds this charge proved. 

 

Submission on misconduct and impairment: 

 

Having announced its findings on the facts, the panel then proceeded to consider, 

whether the facts found proved amount to misconduct and, if so, whether Ms Johnston’s 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

In his submissions Mr Kennedy invited the panel to take the view that Ms Johnston’s 

actions amount to a breach of The Code: Professional standards of practice and 
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behaviour for nurses and midwives (2015) (the Code). He then directed the panel to 

specific paragraphs and identified where, in the NMC’s view, Ms Johnston’s actions 

amounted to misconduct.  

 

Mr Kennedy referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

Mr Kennedy submitted that, in the charges found proved, the panel has identified that 

Ms Johnston used inappropriate moving and handling techniques, failed to provide 

basic care to a resident with an injury, failed to ensure security of medication, failed to 

maintain the dignity of residents and used inappropriate and abusive language towards 

and/or about residents in her care. He submitted that taking all of these factors into 

account, Ms Johnston has demonstrated a serious departure from the standards 

expected of a registered nurse and that her actions amount to misconduct. 

 

He then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Mr Kennedy referred the panel to the 

cases of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) and Cohen v GMC (2008) EWHC 581 

(Admin). 

 

In relation to insight, Mr Kennedy submitted that Ms Johnston denied the charges 

against her and in her handwritten response she did not address the specific issues 

contained within the charges. He said that the panel have not had the benefit of 

exploring Ms Johnston’s views on the behaviour alleged and therefore cannot be 

satisfied that it has any evidence of insight. 

 



 43 

Mr Kennedy submitted that the matters which have given rise to the charges are 

remediable. However, Ms Johnston has provided no information about what she has 

been doing since the charges arose nor has she provided any references or 

testimonials. He submitted that the panel has no information before it that would allow it 

to take the view that Ms Johnston has remediated her behaviour. Furthermore, Mr 

Kennedy submitted that Ms Johnston has not engaged with the proceedings in any 

meaningful way and as such has not provided the panel with any evidence of remorse. 

 

Mr Kennedy submitted that behaviour of the type shown by Ms Johnston could deter the 

public from using the health care services and in light of this the public must be 

confident that the NMC, as regulator, will take steps to ensure that behaviour of this kind 

will not happen again. Mr Kennedy submitted therefore that the panel should find that 

Ms Johnston is impaired on the grounds of public protection and the public interest. 

 

The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant namely, Roylance v General Medical Council 

(No 2) [2000] 1 A.C. 311, Council for Healthcare Regulatory Excellence v (1) Nursing 

and Midwifery Council (2) Grant [2011] EWHC 927 (Admin) and Cohen v GMC (2008) 

EWHC 581 (Admin).  

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Ms Johnston’s fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of The Code: Professional standards of practice and behaviour for 

nurses and midwives (2015) (the Code). 
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The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that Ms Johnston’s actions did fall significantly short of the 

standards expected of a registered nurse, and that her actions amounted to a breach of 

the Code. Specifically: 

 

1 Treat people as individuals and uphold their dignity 

To achieve this, you must: 

1.1 treat people with kindness, respect and compassion 

1.2 make sure you deliver the fundamentals of care effectively 

1.3 … 

1.4 make sure that any treatment, assistance or care for which you are 

responsible is delivered without undue delay, and 

1.5 respect and uphold people’s human rights 

 

2 Listen to people and respond to their preferences and concerns 

To achieve this, you must: 

2.6 recognise when people are anxious or in distress and respond 

compassionately and politely 

 

4 Act in the best interests of people at all times 

To achieve this, you must: 

4.2 make sure that you get properly informed consent and document it before 

carrying out any action 

 

7 Communicate clearly 

 

11 Be accountable for your decisions to delegate tasks and duties to other people 
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To achieve this, you must: 

11.1 only delegate tasks and duties that are within the other person’s scope of 

competence, making sure that they fully understand your instructions 

 

18 Advise on, prescribe, supply, dispense or administer medicines within the 

limits of your training and competence, the law, our guidance and other relevant 

policies, guidance and regulations 

To achieve this, you must: 

 18.4 take all steps to keep medicines stored securely 

 

Promote professionalism and trust 

You uphold the reputation of your profession at all times. You should display a personal 

commitment to the standards of practice and behaviour set out in the Code. You should 

be a model of integrity and leadership for others to aspire to. This should lead to trust 

and confidence in the profession from patients, people receiving care, other healthcare 

professionals and the public. 

 

20 uphold the reputation of your profession at all times 

To achieve this, you must: 

 20.1 keep to and uphold the standards and values set out in the Code 

20.3 be aware at all times of how your behaviour can affect and influence the 

behaviour of other people 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view that Ms Johnston’s breaches of the 

Code are extensive and encompass a wide variety of aspects of care. In addition, she 

was the staff nurse in charge and therefore had a leadership role to ensure the delivery 

of appropriate standards of care. Ms Johnston’s actions occurred over a relatively short 

period of time, on different shifts, in relation to a number of different residents, whilst 

she was undertaking a variety of tasks.  
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The panel identified a number of common themes amongst the charges found proved. 

 

In relation to charges 1a, 2a, 5a and 7a, the panel is of the view that Ms Johnston’s 

actions amount to physical abuse of residents in her care. Ms Johnston has 

demonstrated a lack of care and compassion towards more than one resident on more 

than one date. Further, she used inappropriate restraint and demonstrated disregard for 

approved moving and handling techniques whilst performing a number of different 

tasks. 

 

In relation to charges 1c, 2c, 5b and 6, the panel is of the view that Ms Johnston’s 

actions amount to verbal abuse towards and/or about residents in her care. Ms 

Johnston used wholly inappropriate language towards and/or about vulnerable residents 

in her care. 

 

In relation to charges 1b, 9d and 9e, the panel is of the view that Ms Johnston’s actions 

amount to a general lack of compassion and poor communication. Ms Johnston failed to 

recognise and act on a resident’s escalating frustration. She did not communicate at all 

with residents whilst undertaking care by explaining to them what she was doing or why, 

despite being, in the panel’s view, fully aware that these were residents who required 

enhanced care and communication. 

 

In relation to charges 4, 7b, 8a and 8b, the panel is of the view that Ms Johnston’s 

actions amount to poor clinical practice. Ms Johnston did not secure medication and 

thus did not preserve the safety of residents on the Unit. Further, she did not ensure 

that care was being provided to residents effectively. 

 

The panel found that Ms Johnston’s actions did fall seriously short of the conduct and 

standards expected of a nurse and amounted to misconduct. 

 

Decision on impairment 
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The panel next went on to decide if as a result of this misconduct Ms Johnston’s fitness 

to practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional and to maintain professional boundaries. Patients and their families 

must be able to trust nurses with their lives and the lives of their loved ones. To justify 

that trust, nurses must be honest and open and act with integrity. They must make sure 

that their conduct at all times justifies both their patients’ and the public’s trust in the 

profession. In this regard the panel considered the judgement of Mrs Justice Cox in the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin) in reaching its decision. In paragraph 74 

she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 
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Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. … 

 

The panel finds that limbs a, b and c are engaged as a result of Ms Johnston’s 

misconduct. Ms Johnston’s actions put patients at unwarranted risk of harm, she has 

brought the profession into disrepute and she has breached the fundamental tenets of 

the medical profession.  

 

The panel considered all of the relevant information before it and noted that, other than 

Ms Johnston’s hand written response of May 2016, there has been limited engagement 

by her. In her response Ms Johnston denies the allegations against her and refused to 

accept any responsibility for them. Ms Johnston has not directly responded to the 

charges, and has provided no information as to what she has been doing since the 

allegations arose. She has not provided any testimonials or character references and 

has provided no evidence of reflection or how she has maintained up to date clinical 

practice. In light of this, the panel considered that there is no evidence from which the 
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panel can be satisfied that Ms Johnston has insight, that she is remorseful, or that she 

has remediated her practice in any way. 

 

Accordingly, the panel cannot be satisfied that Ms Johnston is not liable to repeat the 

matters found proved and therefore determined that there is a high risk of repetition and 

consequently, a risk to public protection. 

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions.” The panel determined that, a 

finding of impairment on public interest grounds was required. The panel considered 

that members of the public and other nursing professionals alike would view the 

behaviour demonstrated by Ms Johnston as abhorrent.  

 

Having regard to all of the above, the panel was satisfied that Ms Johnston’s fitness to 

practise is currently impaired. 

 

Determination on sanction:  

 

The panel has considered carefully and has decided to make a striking-off order. It 

directs the registrar to strike Ms Johnston off the register. The effect of this order is that 

the NMC register will show that Ms Johnston has been struck-off the register. 

 

Mr Kennedy submitted that the sanction bid in this case is that of a striking-off order. 

However, he said that any sanction is entirely a matter for the panel’s independent 

judgement. 

 

In reaching its decision, the panel had regard to all the relevant evidence that has been 

adduced. The panel accepted the advice of the legal assessor. The panel has borne in 
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mind that any sanction imposed must be appropriate and proportionate and, although 

not intended to be punitive in its effect, may have such consequences. The panel had 

careful regard to the Sanctions Guidance (SG) published by the NMC. It recognised that 

the decision on sanction is a matter for the panel, exercising its own independent 

judgement.  

 

Before making its determination on sanction, the panel first identified what it considered 

to be the aggravating and mitigating features: 

 

Aggravating: 

 Elderly vulnerable residents were placed at unwarranted risk of harm; 

 Ms Johnston’s misconduct resulted in direct harm to some elderly and vulnerable 

residents; 

 The misconduct was of a repeated nature, over a relatively short period of 

employment, involving multiple residents; 

 Ms Johnston was the staff nurse in charge and therefore had a leadership role to 

ensure the delivery of appropriate standards of care; 

 There has been limited engagement by Ms Johnston with her regulator; 

 There is no evidence of insight. 

Mitigating:  

 There has been no previous regulatory concerns. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action. Further, taking 

no action would not provide any protection to the public. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 
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not happen again.’ The panel considered that Ms Johnston’s misconduct was not at the 

lower end of the spectrum and that a caution order would be inappropriate in view of the 

seriousness of the case. Imposing a caution order would not restrict Ms Johnston’s 

practice and thus would not provide any protection to the public or satisfy the public 

interest. 

 

The panel next considered whether placing conditions of practice on Ms Johnston’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable.  

 

The panel is of the view that there are no practical or workable conditions that could be 

formulated, given the nature of the findings. Further, there is no suggestion that Ms 

Johnston would be willing to comply with conditions due to her limited engagement with 

these proceedings. 

 

The panel concluded that the placing of conditions on Ms Johnston’s registration would 

not adequately address the seriousness of this case, and would not protect the public or 

satisfy the public interest. 

 

The panel then proceeded to consider whether a suspension order would be an 

appropriate sanction. The panel had regard to the SG. 

 

Ms Johnston’s inappropriate language and behaviour were repeated over a short period 

of employment in relation to a number of vulnerable residents in her care. The panel is 

of the view that this shows a pattern of behaviour which is indicative of attitudinal 

problems. Ms Johnston’s actions had the potential to cause harm and in some cases 

caused, in the panel’s view, actual physical and emotional harm which would be 

considered abhorrent by members of the public and nursing professionals alike. Ms 

Johnston has demonstrated no evidence of insight into her failings and as such, the 

panel considers that there is a high risk of repetition.   
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The misconduct, as highlighted by the facts found proved, was a significant departure 

from the standards expected of a registered nurse. The panel determined that the 

serious breach of the fundamental tenets of the profession evidenced by Ms Johnston’s 

actions is fundamentally incompatible with her remaining on the register. 

 

The panel determined that a suspension order would not be a sufficient, appropriate or 

proportionate sanction. Although a suspension order would protect the public during the 

period that it is in force, it would not meet the public interest. 

 

The panel considered imposing a striking-off order and had regard to the SG. 

 

Ms Johnston’s actions were significant departures from the standards expected of a 

registered nurse, and are fundamentally incompatible with her remaining on the register. 

The panel was of the view that the findings in this particular case demonstrate that Ms 

Johnston’s actions were serious and to allow her to continue practising would 

undermine public confidence in the profession and in the NMC as a regulatory body. 

 

Balancing all of these factors, the panel has determined that the only appropriate 

sanction would be that of a striking-off order. Having regard to the matters it identified, 

in particular the effect of Ms Johnston’s actions in bringing the profession into disrepute, 

by adversely affecting the public’s view of how a registered nurses should conduct 

themselves, the panel has concluded that nothing short of this would be sufficient in this 

case. 

 

The panel considered that this order was necessary to mark the importance of 

maintaining public confidence in the profession, and to send to the public and the 

profession a clear message about the standard of behaviour required of a registered 

nurse. 

 

Determination on Interim Order 
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The panel has considered the submissions made by Mr Kennedy that an interim 

suspension order should be made for a period of 18 months on the grounds that it is 

necessary for the protection of the public and is otherwise in the public interest. He 

submitted that as the panel has decided that the appropriate order is that of a striking-

off order, it would only be appropriate that Ms Johnston is prevented from working as a 

registered nurse during the period of appeal and/or until an appeal has been 

determined. 

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 

 

This order is for 18 months to allow for the possibility of an appeal to be made and 

determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Ms Johnston is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 

 

 

 


