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Area of Registered Address      Gloucester 
 
Type of Case    Misconduct  
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 Ms Susan Tokley (Registrant member) 
 
Legal Assessor             Ms Suzanne Palmer 
 
Panel Secretary   Mr Ian Dennehey 
 
Nursing and Midwifery  Represented by Mr Michael Collis, Counsel. 
Council (NMC)  
 
Registrant: Neither present nor represented at the hearing except 

for submissions made by telephone on day 1 by Mr 
Philip Jackson of the Royal College of Nursing. 

 
No case to answer under Rule  
24(7): 5. 
 
Facts Found Proved: 1; 2; 3; 4; and 6 in its entirety.  
 
Fitness to Practise: Currently impaired by reason of misconduct. 
 
Sanction: Suspension Order: 9 Months with no review. 
 
Interim Order: Interim Suspension Order: 18 months. 



Detail of Charges: 
 
That you, a Registered Nurse, whilst employed as day time Clinical Lead at the Dean 

Neurological Centre (‘the Centre’):  

 

1. On 13 December 2012, did not take any/any appropriate action to address an 

issue with Patient A’s medication, namely that he did not have sufficient stock to 

cover his anticipated stay at the Centre, in that you did not complete and/or 

cause to be completed an interim medication request (‘IMR’) in respect of the 

medication listed in Schedule 1. 

Found Proved 
 

2. On 15 December 2012, did not take any/any appropriate action to address an 

issue with Patient A’s medication, namely that he did not have sufficient stock to 

cover his anticipated stay at the Centre, in that you did not complete and/or 

cause to be completed an interim medication request (‘IMR’) in respect of the 

medication listed in Schedule 1. 

Found Proved 
 

3. On 16 December 2012, did not take any/any appropriate action to address an 

issue with Patient A’s medication, namely that he did not have sufficient stock to 

cover his anticipated stay at the Centre, in that you did not complete and/or 

cause to be completed an interim medication request (‘IMR’) in respect of the 

medication listed in Schedule 1. 

Found Proved 
 

4. On 17 December 2012, did not take any/any appropriate action to address an 

issue with Patient A’s medication, namely that he did not have sufficient stock to 

cover his anticipated stay at the Centre, in that you did not complete and/or 

cause to be completed an interim medication request (‘IMR’) in respect of the 

medication listed in Schedule 1. 

Found Proved 
 



5. On 23 December 2012, did not take any/any appropriate action to address an 

issue with Patient A’s medication, namely that his supply of Codeine Phosphate 

Syrup, Clonazepam and Docusate Syrup had been exhausted and that he did 

not have sufficient stock of Ibuprofen Syrup and Trihexperidyl Trihexyphenidyl to 

cover his anticipated stay at the Centre, in that you did not complete and/or 

cause to be completed an interim medication request (‘IMR’) in respect of the 

medication listed in Schedule 1. 

No Case to answer under Rule 24 (7) 
 

6. On 25 December 2012 did not contact Patient A’s GP for an urgent medical 

review or otherwise escalate Patient A’s condition when it would have been 

clinically appropriate to do so in light of: 

 

a. the omissions in medication administration that had occurred over the 

preceding days. 

   Found Proved 
b. the continuing shortfall in Patient A’s medication despite a delivery from 

the Pharmacy. 

   Found Proved 
 

c. the apparent failure of antibiotics to resolve Patient A’s poor health which 

was thought to arise from a urinary tract infection.  

   Found Proved 
 

And, in light of the above, your fitness to practise is impaired by reason of your 

misconduct 

Found Proved  
 

 
 
 
 
 



 
Schedule 1 
1. Codeine Phosphate Syrup 

2. Clonazepam 

3. Docusate Syrup 

4. Ibuprofen Syrup 

5. Trihexyphenidyl *spelling amended  

 



This case has been considered in accordance with the provisions of the Nursing and 

Midwifery Council (Fitness to Practise) Rules 2004, as amended, (‘the Rules’) and the 

Nursing and Midwifery Order 2001.  

    
Application to Admit Evidence: 
 
On behalf of Ms C Davis, Mr Jackson invited the panel to receive documentary 

evidence regarding her health.  This was contained within an appendix to the letter from 

the Royal College of Nursing (RCN) to the NMC dated 5 January 2018. Mr Jackson 

submitted that the information within the appendix was relevant to any decision to be 

made by the panel as to whether to proceed in the absence of Ms C Davis and as to the 

potential question of current impairment of her fitness to practise. He did not and would 

not seek to rely upon the information within the appendix in relation to the facts.  Mr 

Jackson submitted that Ms C Davis was entitled to confidentiality in relation to her 

health and relied upon the principles set out in Data Protection Act, without referencing 

any specific section, and her rights under Article 8 of the European Convention on 

Human Rights. However, although Mr Jackson invited the panel to receive the 

information, he submitted it should not be shared with the other parties in this joined 

case, with the exception of the NMC.  

 
On behalf of the NMC, Mr Collis submitted that it was a matter for the panel to decide. 

 
On behalf of Mrs 7, Mr Chawatama submitted that it was in the interests of justice that 

all parties should see all of the evidence presented to the panel. 

 
On behalf of Mrs 8, Mr dos Santos reminded the panel that health information could be 

heard in the absence of the press and public under Rule 19 but submitted that the 

starting point was that any evidence relied upon in joined proceedings was placed 

before all parties to those proceedings so that each party could take a view as to the 

value of the evidence and any potential relevance to their case. No sufficient justification 

had been advanced as to why a different course should be adopted in relation to this 

information. 

 
On behalf of Mrs 9, Mr Anderton echoed the submissions made by Mr Chawatama and 

Mr dos Santos. He submitted that if the panel was provided with evidence then Ms C 



Davis’ co-defendants should also receive it to allow them to take a view as to whether or 

not it assisted their case. 

 
On behalf of Mrs 10, Dr Deignan concurred with the submissions made by Mr 

Chawatama, Mr dos Santos, and Mr Anderton. She added that if it was suggested, as a 

compromise, that the lawyers could have access to the information but not their clients, 

this would prevent their clients from proper engagement in the proceedings. 

 
The panel accepted the advice of the Legal Assessor. 

 
Rule 31 (1) provides the panel with a wide discretion to receive information. It states:  

 
‘Upon receiving the advice of the legal assessor, and subject only to the 

requirements of relevance and fairness, a Practice Committee considering an 

allegation may admit oral, documentary or other evidence, whether or not such 

evidence would be admissible in civil proceedings (in the appropriate Court in 

that part of the United Kingdom in which the hearing takes place).’ 
 
Rule 19 allows for information to be heard in private. However Rule 19(4) clarifies what 

is meant. It states: ‘In this rule “in private” means conducted in the presence of every 

party and any person representing a party, but otherwise excluding the public.’ 

 
The panel accepted that the evidence is relevant. It appears it might have limited 

relevance to the issue of proceeding in the absence of Ms C Davis, given that all parties 

seem to be in agreement that the hearing should proceed. However it might well be 

significant at the impairment stage, if that stage is reached. The panel accepted that it 

would be fair to Ms C Davis at that stage and would not be unfair to any other party, to 

admit it. 

 
In the panel’s judgment, whilst information heard under Rule 19 can be heard without 

the press or public present, Rule 19 (4) makes clear that, in a case which is joined, all of 

the registrants in question and their representatives, will be present. Logically, if present 

they must be entitled to hear what is said and to be able to read any document which is 

relied upon, so that they can be fully appraised of all evidence adduced and be in a 

position to evaluate its potential relevance to their case.  

 



Having regard to the overall interests of justice and the need to be fair to all parties, as 

well as to Ms C Davis’ right to confidentiality in relation to information regarding her 

health the panel has determined that if Ms C Davis wishes to rely upon the information 

contained within the appendix to the RCN letter of 5 January 2018, then the panel will 

receive that information in private under Rule 19. However, it was only prepared to do 

so, on the basis that the information provided to the panel is shared with all parties to 

these proceedings. This includes the other registrants and their legal representatives.  

 
It is now for Ms C Davis to decide if she still wishes the panel to receive, on that basis, 

the information about her health contained within in the appendix to the RCN’s letter. 

 
In the panel’s judgment, it may assist Ms C Davis to know that the legal representatives 

present will be professionally bound to respect the confidentiality of information about 

her health in accordance with their respective professional codes of conduct. Similarly, 

the other registrants will be bound by the provisions of the NMC Code. The fact that 

they may be made party to confidential information about Ms C Davis’ health outside of 

their direct clinical practice would not absolve them of their professional duty as to how 

they treat that information, not only during this hearing but also in the future. Any 

member of the press or public attending the hearing will not be party to the confidential 

information.  

 
Determination in relation to perceived bias: 
 
Having discovered the name of the NMC witness for the first time, Panel Member Ms 

Jones disclosed that she believed that she had known the NMC’s witness in a 

professional capacity some 23 years ago. She stated that she had not had any direct or 

indirect social connection with the witness at any time. They had held similar positions 

in different units at the same Hospital and had occasionally met at senior management 

meetings which they both attended on an ad hoc basis and which were held no more 

frequently than once per month. They would have discussed roles and strategies and at 

times may have jointly trained and inducted new staff or student nurses. Apart from this, 

they did not work together. Their professional contact lasted three or four years. There 

had been no subsequent contact of any kind since 1994.  

 



On behalf of Mrs 10, Dr Deignan submitted that whilst it was clear that there was no 

suggestion of actual bias on the part of the panel member, her client was 

uncomfortable, in light of the disclosure, at the possibility of an appearance of bias 

arising from the past working relationship. Dr Deignan invited the panel to not proceed 

as currently constituted and for Ms Jones to recuse herself. 

 
On behalf of the NMC, Mr Collis invited the panel to consider the nature of the evidence 

of the NMC’s witness. She was not a witness of direct fact but had undertaken a review 

of documentation, sometime after the material events, and expressed an opinion as to 

what each of the registrants in question ought to have done. That evidence was 

disputed and was likely to be challenged. The panel would have to decide whether to 

accept the NMC’s evidence or the evidence of the registrants and the expert opinion 

which would be adduced by Mr Chawatama. Mr Collis indicated that the NMC adopted a 

neutral position on the issue of apparent bias. 

 
Mr Collis also informed the panel that, as requested, he had sent an email to Mr 

Jackson, advising him in relation to the disclosure to provide him with an opportunity to 

respond on behalf of Ms C Davis. In the absence of any reply he had attempted to 

contact Mr Jackson by telephone but without success and had sent another email.    

 
On behalf of Mrs 8, Mr dos Santos opposed Dr Deignan’s application. He submitted that 

the legal test for apparent bias was not met. There had been a tenuous link between the 

panel member and the witness some 23 years ago with no personal connection outside 

the professional environment.         

 
On behalf of Mrs 7, Mr Chawatama adopted Mr dos Santos’ submissions as did Mr 

Anderton on behalf of Mrs 9. 

 
The panel accepted the advice of the Legal Assessor and had regard to the legal 

authorities to which it was referred namely the cases of Porter and Magill [2001] UKHL 

67; Adu v General Medical Council [2014] EWHC 1946 (Admin); Rasool v General 

Pharmaceutical Council [2015] EWHC 217 (Admin) and Re Medicaments (No 2) [2001] 

1 WLR 700. The Legal Assessor advised the panel of the appropriate test to establish 

whether there was any risk of perceived bias if Ms Jones were to continue as panel 



member in this case. The panel noted that there was no application made in relation to 

any actual bias.  

 
The test which the panel applied was whether the fair-minded and informed observer, 

having considered the facts, would conclude objectively that there was a real (as 

opposed to tenuous or fanciful) possibility that the tribunal was biased. In applying the 

test, the panel took into account that the fair-minded observer is not unduly sensitive or 

suspicious.  

 
In the panel’s judgment, Ms Jones’ previous professional connection with the witness 

was limited, purely professional and lasted only three to four years. It concluded 23 

years ago. It never extended to a social connection and was not a close professional 

relationship. It did not involve daily professional contact. Ms Jones and the witness met 

at management meetings that occurred perhaps monthly and may have been jointly 

involved in the training and induction of staff from time to time. They worked in separate 

units and in different clinical specialties, in a large district general hospital which 

employed a large number of people. There was nothing to suggest that a past 

professional connection of this limited nature would prevent Ms Jones from objectively 

evaluating the evidence presented in this case. There was nothing in the nature and 

scope of their limited past professional relationship to lead a fair-minded, informed 

observer, viewing the situation objectively, to consider that Ms Jones would (either 

consciously or subconsciously) bring any bias or prejudgment to her decision making in 

this case. Such an observer would consider it tenuous or fanciful to think that she would 

place greater or lesser weight on the evidence of the NMC’s witness because, 23 years 

ago, the witness was one colleague amongst many colleagues working for the same 

employer, with whom she had limited professional links.  

 
Because the panel wished to ensure that its decision was taken fairly, the other two 

members of the panel reached their decision on the application before seeking the 

views of Ms Jones. The decision of the panel was unanimous.      

 
The panel was satisfied that in the particular circumstances of this case, no fair-minded 

and informed observer would reach the conclusion that the proceedings would be 

tainted by actual or apparent bias if Ms Jones continued to sit as a member of this 

panel. It therefore rejected the application for recusal made on behalf of Ms 10. 



Determination on Service of Notice: 
 
Written notice of this hearing was sent to Ms C Davis at her registered address as 

recorded in the NMC’s electronic Register on 08 December 2017 by Royal Mail ‘Signed 

For’ service and by first class post. The notice letter provided details of the allegation, 

the time, dates and venue of the hearing and, amongst other things, information about 

Ms C Davis’ right to attend, be represented, challenge the NMC’s evidence and call 

evidence, as well as the panel’s power to proceed in her absence. Royal Mail “Track 

and Trace” documentation confirms that the notice letter was delivered and signed for 

on 09 December 2017. Also on 08 December 2017, a copy of the notice letter was sent 

to the Royal College of Nursing (RCN), on record at the time as Ms C Davis’s 

representatives. On 05 January 2018, the RCN wrote to the NMC acknowledging that 

Ms C Davis had received the notice of hearing. 

 
The panel accepted the advice of the Legal Assessor.  

 
The panel decided that it was satisfied that the NMC had complied with the 

requirements of Rules 11 and 34 by sending written notice of this hearing to Ms C Davis 

at her registered address.   

 
Determination on Proceeding in the Absence of Ms C Davis: 
 
The panel had regard to Rule 21 (2) (b) which states: 

 
“Where the registrant fails to attend and is not represented at the hearing, the 

Committee...may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and determined 

notwithstanding the absence of the registrant...”  

 
Mr Collis invited the panel to continue in the absence of Ms C Davis. He referred the 

panel to the written submission from the RCN Legal Officer Mr Jackson dated 5 January 

2018 which confirmed that Ms C Davis had received the notice of hearing, explained 

that, because she suffers from long term ill-health, she would not attend the hearing or 

be represented, and was happy for the hearing to proceed in her absence. The letter 

further made clear that Ms C Davis did not seek an adjournment, stating that the 

proceedings were causing Ms C Davis on-going stress, indicating that by reason of her 



health she would be unlikely to be well enough to attend within any reasonable time 

frame, and indicating that it was in her interest for the matter to proceed as scheduled. 

Mr Collis also referred the panel to an email dated 9 January 2018, the contents of 

which the panel considered in private under Rule 19 since it provided specific 

information regarding Ms C Davis’ health. 

   
The panel accepted the advice of the Legal Assessor, who referred to the cases of: R v 

Jones [2002] UKHL 5, and General Medical Council v Adeogba [2016] EWCA Civ 162. 

IT exercised its discretionary power to proceed in the absence of Ms C Davis with the 

utmost care and caution, notwithstanding what it concluded was her clear and 

expressed decision not to attend and/or be represented, together with her unequivocal 

consent to, and expressed wish for, the hearing proceeding in her absence. 

 
In the particular circumstances of this case, the panel decided that it was fair, 

appropriate and proportionate to proceed in the absence of Ms C Davis.  

 
Ms C Davis has a right to attend this hearing and/or be represented but she can waive 

those rights if she chooses so to do. She is clearly aware of this hearing and, in the 

panel’s judgment, has expressed a clear and settled intention not to attend or be 

represented. Her absence today is consistent with that position. There is no application 

for an adjournment and no cogent reason to believe that an adjournment would secure 

her attendance on some future occasion within a reasonable time frame given the 

current information about her long term ill-health.  

 
In reaching its decision to proceed in Ms C Davis’ absence, the panel had regard to the 

overall interests of justice and fairness to all parties. It also noted that: 

• a witness is due to attend in order to give evidence;  

• other registrants are present and represented; 

• these parties and the witness would be inconvenienced by any adjournment, 

which may in any event serve no practical purpose; 

• It is in the public interest and in the interests of all the registrants involved in this 

case that the allegations, which date back to 2012, are resolved without further 

unnecessary delay. 

 



There is some disadvantage to Ms C Davis in the hearing proceeding in her absence, in 

that she will not be in a position to test the evidence relied upon by the NMC by asking 

questions in cross-examination or give evidence in her own defence. This is the 

consequence of her decision not to attend the hearing. However, Mr Jackson of the 

RCN has made some limited written representations and it may be possible that 

provision can be made for him to make further representations, either by telephone or 

email on behalf of Ms C Davis as the hearing progresses in the light of any decisions 

the panel makes and which can be communicated to him. The panel will draw no 

adverse inference from Ms C Davis’ absence when it considers the factual allegations.   

 
In the specific circumstances of this case, the panel decided that it was fair, appropriate 

and proportionate to proceed in the absence of Ms C Davis for the reasons set out 

above. 

 
Determination on amendment of the charges: 
 
Rule 28(1) of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 
amended, states: 
 

“At any stage before making its findings of fact … the Fitness to Practise Committee 
may amend –  
 

(a) the charge set out in the notice of hearing; or 
 
(b) the facts set out in the charge, on which the allegation is based, unless, 

having regard to the merits of the case and the fairness of the proceedings, 
the required amendments cannot be made without injustice.”  

 
Rule 28 (2) states: 
 

“Before making any amendment under paragraph (1) the Committee shall 
consider any representations from the parties on this issue.”  

 
Mr Chawatama had no application in relation to the charges faced by Mrs 7.  

 
Mr dos Santos submitted that charge 4 in relation to Mrs 8, as worded, was a factual 

allegation without any alleged failing. He invited the panel to consider amending the 

charges to particularise the nature of any duty on her part, and therefore any failure 

which was attached to her action in allegedly seeking a prescription to treat a suspected 

urinary tract infection without obtaining and/or testing a relevant sample.  



 
Mr Anderton submitted that the medication cited at various charges as ‘Trihexpheridyl’ 

appeared to not to exist. He contended that his research suggested that the correct 

name of the medication was ‘Trihexyphenidyl’ and invited the panel to amend all the 

charges accordingly. 

 
Mr Anderton further submitted that the dates as set out in charges 3 and 4 in relation to 

Mrs 9 were contradictory. He invited the panel to amend those charges to read as 

follows: 

 
Charge 3 to read: 

 
‘You did not take any/any appropriate action to address an issue with Patient A’s 
medication, namely that he did not have sufficient stock to cover his anticipated 
stay at the Centre, in that you: 

 
a. on 20 December 2012, did not send the interim medication request (‘IMR’) 

form you had completed to Patient A’s General Practitioner. 
 
b. between 20 and 23 December 2012, did not ensure that the Centre’s day 

staff had sent the IMR form you had completed to Patient A’s General 
Practitioner.’ 

 
Charge 4 to read: 

 
 ‘Between 24 - 25 December 2012, did not take appropriate action to address an 

issue with Patient A’s medication, namely that his supply of the medicines listed 
in schedule 1 had been exhausted or were due to become exhausted in that you, 
did not ensure that the day time Clinical Lead had urgently obtained the required 
medication.’ 

 
Dr Deignan noted that Mr Collis would address the panel in respect of charge 1 in 

relation to Mrs 10. She submitted that charge 2 in relation to Mrs 10 was a factual 

allegation without any alleged failing and invited the panel to consider addressing that 

matter.  

 
Mr Collis submitted that, in due course, the NMC would be offering no evidence to 

support charge 1 in relation to Mrs 10. There was no evidence of what had been 

recorded by Mrs 10 in the pre-assessment of Patient A nor was there evidence that a 

failure to record the medication specified in the charge rendered the assessment 

inadequate. 

 



Mr Collis next submitted that the NMC opposed the applications to amend charge 2 in 

relation to Mrs 10 and charge 4 in relation to Mrs 8. He contended that the panel could 

establish, on the basis of the evidence adduced, whether Mrs 10 and or Mrs 8 

respectively were under a duty to perform the actions detailed in those charges and if 

so, could determine, in due course, whether any such failures amounted to misconduct. 

Amendment of these charges at this stage was not necessary. 

 
Mr Collis did not oppose Mr Anderton’s application to amend charges 3 or 4 in respect 

of Mrs 9. He submitted that it was clear that the dates cited in the charges as currently 

worded were contradictory. In relation to Mr Anderton’s application to amend the name 

of the medication referred to in the charges and in Schedule A as ‘Trihexpheridyl’, Mr 

Collis submitted that this was a matter which could be canvassed with the NMC’s 

witness and invited the panel to delay consideration of any amendment at this time.   

 
The panel accepted the advice of the Legal Assessor. It had regard to the need for the 

charges to be sufficiently particularised so that registrants can both understand and 

answer the case advanced against them. The panel considered the submissions by all 

parties. 

 
The panel of its own volition decided to replace the reference to ‘Trihexpheridyl’ with 

‘Trihexyphenidyl’ throughout all of the charges. It considered that the correct name for 

the medication appeared on typed medication charts in the documentation before it, and 

that the spelling in the charges was clearly an error. It considered that no injustice would 

be caused to any party by this amendment.  

 
The panel accepted Mr Anderton’s application to amend charges 3 and 4 in relation to 

Ms 9. This was not opposed by the NMC and, in the panel’s judgment, these 

amendments could be made without any prejudice to Mrs 9, as it was she who 

proposed the amendment, or to the NMC since they clarify the allegations and address 

what are clearly contradictory dates contained in the charges as originally worded. 

 
The panel rejected the application by Mr dos Santos to amend charge 4 in relation to 

Mrs 8 and the application by Dr Deignan to amend charge 2 in relation to Mrs 10. As 

currently worded, these charges are allegations which are capable of being proved as 

matters of fact. If proved as matters of fact, the panel will assess in each case, at the 



appropriate stage and on the basis of the evidence adduced, whether there was any 

duty and therefore any professional failing by the registrants in question. Although the 

way in which the charges were currently worded did not require this assessment to be 

undertaken until the misconduct stage (if reached), the panel considered that it would 

be of assistance to all parties for it to resolve that factual dispute at the facts stage.            

 
Background: 
 
Ms C Davis was referred to the Nursing and Midwifery Council in relation to her conduct 

as a Registered Nurse at the Dean Neurological Centre (“the Centre”).       

 
Ms C Davis’ case has been joined with that of four other registrants, all of whom worked 

at the Centre and, with the exception of Ms C Davis, continue to be employed at the 

Centre as Registered Nurses, namely: 

• Mrs 7; 

• Mrs 8; 

• Mrs 9; 

• Mrs 10. 

   
The panel heard that the Centre is a nursing home, providing specialist neuro-

rehabilitation. There are approximately 60 beds at the Centre. At any given time, a 

number of residents are individuals in a persistent vegetative state. On average, at any 

given time around 20 residents are on ventilators. 

 
Although the individual whose care is the subject of this case is referred to as Patient A 

in the charges, the NMC’s witness was very clear that he was a Resident at the Centre, 

not a Patient. She explained that the approach adopted by healthcare professionals 

caring for him was similar to that which would have been adopted if they were caring for 

him in his own home.  

 
The case focuses on a period of time in December 2012 when Resident A was a 

resident within the Centre.  

 
Resident A was a 39-year old man, with medical history of dystonia (a neurological 

movement disorder which forces the body’s posture to constrict, and includes abnormal 

movements and spasms) and was a wheelchair user.  He received medication to help 



control his condition. In November 2012, Resident A underwent a laryngectomy at 

Worcestershire Royal Hospital. 

 
Resident A was admitted to the Centre on 13 December 2012. At that point, Resident A 

was unable to communicate verbally. He used a Lightwriter, which is a text-to-speech 

device, in order to communicate. Resident A required a hoist and two carers for every 

transfer and for all aspects of washing and dressing. Resident A was ‘nil by mouth’ and 

all of his nutritional and hydration needs were met via a Percutaneous Endoscopic 

Gastrostomy (PEG) tube. 

 
Resident A was admitted to the Centre with a stock of medication that he would require. 

The amount of medication he was admitted to the Centre with was not sufficient to 

cover his anticipated stay. Between 20 December 2012 and 25 December 2012 

Resident A ran out of various medications as set out below: 

 
• Codeine Phosphate Syrup on 20 December 2012; 
• Clonazepam on 21 December 2012; 
• Docusate Syrup on 23 December 2012; 
• Ibuprofen Syrup on 25 December 2012; and 
• Trihexyphenidyl on 25 December 2012 

 
From 21 December 2012 onwards, Resident A began to present with a range of 

symptoms, including shaking, excessive perspiration, nausea and poor urinary output. 

These were initially believed to be symptoms of a Urinary Tract Infection (UTI) and 

Resident A was treated with antibiotics prescribed by a GP, from 21 December 2012. 

On 26 December 2012, Resident A became unwell and unresponsive. An ambulance 

was called and he was admitted to the Gloucester Royal Hospital. Resident A passed 

away in that Hospital on 21 January 2013. An internal investigation was subsequently 

carried out at the Centre. 

 
Ms C Davis was employed at the Centre as the Clinical Lead Nurse for day shifts. She 

was the nurse who admitted Resident A and processed his admission paperwork. Ms 9 

is the Clinical Lead Nurse for night shifts. Mrs 7 and Ms 8 are Registered Nurses who 

worked day shifts at the Centre. Mrs 10 was the Nursing Care Manager at the Centre. 

All of these Registered Nurses worked at the Centre at various times, including dates 

between 13 - 26 December 2012, whilst Resident A was there. The allegations set out 

in the charges against the registrants reflect various acts and omissions alleged on their 



part in respect of the care provided to Resident A during his stay at the Centre, in 

particular in respect of the shortfall in his medication. 

 
The current Director of Clinical Services, responsible for nursing services at the Centre 

is Ms 1. She has been in post since June 2014. Although she was not present at the 

time of the alleged events, she subsequently reviewed the documentation relating to 

those events, including the original investigation report. She was the sole witness for the 

NMC and gave evidence based on the documentation and on her opinion of how events 

unfolded at the relevant time.    

 
It was made clear to the panel by Mr Collis at the start of the hearing that there was no 

allegation by the NMC of any causal link between Resident A’s death and any act 

and/or failure to act by any of the registrants in this case.  

 
Determination on Applications under the provisions of Rules 24(7) and 24(8):     
 
Rule 24 (7) states: 
 

“Except where all the facts have been admitted and found proved under 
paragraph (5), at the close of the Council’s case, and - 
 
(i) either upon the application of the registrant, or 
(ii) of its own volition, 
 
The Committee may hear submissions from the parties as to whether sufficient 
evidence has been presented to find the facts proved and shall make a 
determination as to whether the registrant has a case to answer.”    

 
Rule 24 (8) states: 

 
“Where an allegation is of a kind referred to in article 22(1)(a) of the Order, the 
Committee may decide, - 
 
(i) either upon the application of the registrant, or 

 
(ii) of its own volition, 

 
to hear submissions from the parties as to whether sufficient evidence has been 
presented to support a finding of impairment, and shall make a determination as 
to whether the registrant has a case to answer as to her alleged impairment.” 

 
The panel had regard to the submissions made by Mr Collis and each of the 

representatives appearing for the registrants who are present and represented at the 



hearing.  The panel noted that no application had been made in relation to any charge 

faced by Ms C Davis. However, it had regard to Mr Collis’ submission, in relation to 

Charge 5 as brought against Ms C Davis, namely, that in light of the specific wording of 

the charge, unless the panel determined that not undertaking the action described by 

Charge 5 was inappropriate, the charge was unlikely to be found proved.  

 
The panel concluded that notwithstanding Ms C Davis’ absence and the lack of any 

specific application made on her behalf under Rules 24(7) and/or 24(8) it would 

consider whether the NMC had presented any or any sufficient evidence at this stage 

and make any decisions that were appropriate in the circumstances.     

 
The panel accepted the advice of the Legal Assessor.  

 
The panel had regard to the legal authorities to which it was referred, namely: R v 

Galbraith [1981] 73 Cr App R 124; R v Shippey [1988] Crim LR 767; R v F [2011] 

EWCA Crim 726; Roylance v General Medical Council UKPC 16 (Privy Council Appeal 

no 49 of 1998); Nandi v General Medical Council [2004] EWHC 2317 (Admin); Calhaem 

v General Medical Council [2007] EWHC 2606 (Amin); Cohen v General Medical 

Council [2008] EWHC 581 (Admin); Azzam v General Medical Council [2008] EWHC 

2711 (Admin); and Council for Healthcare Regulatory Excellence v Nursing and 

Midwifery Council & Grant [2011] EWHC 927 (Admin).  

 
The panel applied the test articulated by Lord Lane, Lord Chief Justice, in the case of 

Galbraith as follows: 

 
“(1) If there is no evidence that the crime alleged has been committed by the 

defendant, there is no difficulty. The judge will of course stop the case. (2) The 

difficulty arises where there is some evidence but it is of a tenuous character, for 

example because of inherent weakness or vagueness or because it is 

inconsistent with other evidence. (a) Where the judge comes to the conclusion 

that the prosecution evidence, taken at its highest, is such that a jury properly 

directed could not properly convict upon it, it is his duty, upon a submission being 

made, to stop the case. (b) Where however the prosecution evidence is such that 

its strength or weakness depends on the view to be taken of a witnesses’ 

reliability or other matters which are generally speaking within the province of the 



jury and where on one possible view of the facts there is evidence upon which a 

jury could properly come to the conclusion that the defendant is guilty, then the 

judge should allow the matter to be tried by the jury...There will of course as 

always in this branch of the law be borderline cases. They can safely be left to 

the discretion of the judge.” 

 
Under Rule 24(7) the panel’s task is to consider, in relation to the disputed facts and on 

the assumption that it will hear no more evidence regarding those facts, whether 

sufficient evidence has been presented by the NMC upon which it could in due course 

find those facts proved.   
 
Under Rule 24(8) the panel’s task is to consider, in relation to the disputed facts and on 

the assumption that it will hear no more evidence regarding those facts, whether 

sufficient evidence has been presented by the NMC to support a finding, in due course, 

of current impairment.  

 
The panel considered separately each of the charges faced by Ms C Davis in 

accordance with the relevant case law. It made the following findings: 

 
Charges 1, 2, 3, 4; 6a; 6b and 6c  
 
In the panel’s judgment, there is some evidence upon which it might properly find in due 

course each of these charges proved even if it received no further evidence. The weight 

to be attached to the evidence already adduced requires to be assessed before the 

panel determines whether Ms C Davis failed to take appropriate action as alleged. 

 
Charge 5 
 
The panel finds under Rule 24(7) that there is no case to answer in respect of this 

charge. 

 
The evidence before the panel is that on 20 December 2012, Mrs 9 who had been on 

duty on the night shift, completed an IMR form in response to the shortfall in Patient A’s 

medication. The form was passed to staff on the day shift to be faxed to the GP. This 

appears to have been done at 10:42 am. The panel was provided with copies of IMR 

forms for the day in question which are marked “Faxed” and contain the initials of an 



individual which, on the face of it correspond to those of a registered nurse recorded as 

being on duty on the day shift which followed the shift when Mrs 9 would have 

completed the IMR forms. 

 
In the panel’s judgment, in light of the evidence that IMR forms had been completed 

and, moreover, had been faxed by a nurse from the day shift on 20 December 2012 in 

accordance with policy, custom and practice at the Centre at the time, Ms C Davis had 

no duty on 23 December 2012 to complete or cause to be completed an IMR form as 

alleged. She worked from 8.00 am until 8:00 pm on that day and was entitled to place 

reliance on the knowledge that such a form had been completed and faxed on 20 

December 2012. Mrs 1 accepted in oral evidence that it was reasonable for a nurse on 

23 December 2012 to expect that the necessary prescription(s) would be raised and 

medications delivered as a consequence of the IMR form being faxed on 20 December 

2012.  

 
In the circumstances and given the emphasis placed on not duplicating requests for 

medication, it follows that there is no evidence to support an allegation that it would 

have been appropriate for Ms C Davis to have completed an IMR form on 23 December 

2012, or that by not doing so she acted inappropriately. The panel noted that Mr Collis 

effectively conceded this point in his submissions on behalf of the NMC.           

 
Having made these findings under Rule 24(7) the panel concluded that any decisions as 

to whether or not any facts which might in due course be found proved amount to 

misconduct on the part of Ms C Davis and thereby demonstrate that her fitness to 

practise is currently impaired should be made in the light of any further evidence and/or 

submissions that may be made at the relevant stage. It did not therefore consider the 

remaining charges under Rule 24(8).      

 
Determination on the Facts:  
 
At the close of the NMC’s case, and for the reasons set out above, the panel decided 

under Rule 24 (7) that Ms C Davis had no case to answer in relation to the facts alleged 

as set out at charge 5.   

 



In considering the facts alleged in relation to charges that remain to be decided, the 

panel had regard to all of the documentary and oral evidence before it relevant to this 

stage of the hearing. The panel received oral evidence from one witness called on 

behalf of the NMC, namely Ms 1, current Director of Clinical Services, responsible for 

nursing services at the Centre. As set out in an earlier determination, she was not 

present at the time of the alleged events and her evidence was based upon a review of 

documentation. The panel also received oral evidence from Mrs 7, Mrs 9 and from Miss 

2, an expert witness called on behalf of Mrs 7. Neither Mrs 8 nor Mrs 10 gave evidence 

at this stage.    

 
The panel took account of the submissions made on behalf of the NMC by Mr Collis. It 

noted that on 18 January 2018 he had sent a copy of his written submissions to Mr 

Jackson of the RCN by email and, as directed by the panel, had indicated that any 

response should be provided by 10:30 am on 19 January 2018. The panel heard from 

Mr Collis that Mr Jackson had indicated that he would not be providing any further 

submissions for this stage in addition to those set out in his letter dated 5 January 2018 

and to which the panel has had regard. Mr Jackson submits that Ms C Davis denies 

documenting that medication was out of stock, asserting that this was done by night 

staff, notwithstanding that the entries are times at 08:00 when she was on shift, and that 

this is because handover would take so long.  

 
The panel accepted the advice of the Legal Assessor. The burden of proof rests entirely 

upon the NMC. Ms C Davis does not have to prove or disprove anything. The standard 

of proof is the civil standard, namely the balance of probabilities. This means that, for a 

fact to be found proved, the NMC must satisfy the panel that what is alleged to have 

happened is more likely than not to have occurred. 

 
In assessing the weight to give to the evidence the panel assessed the reliability and 

credibility of all of the witnesses. It makes the following observations: 

• In the panel’s judgment, Ms 1 was, overall, a broadly credible witness, although 

the assistance she was able to provide was limited. She was not a direct witness 

to any of the alleged events and was clear that she was not able to comment as 

to the policies or practices at the Centre at the material times because she was 

not in post then. She appeared, in oral evidence, to dilute some of the opinions or 



criticisms previously expressed in her witness statement, and to be more 

forthcoming when replying to the panel’s questions than when responding to 

questions put to her by Counsel. She was very clear when explaining how the 

clinical practice of Mrs 7, Mrs 9, Mrs 8 and Mrs 10 has improved since the events 

in question, and also how the practices at Ramsay Health Care, the organisation 

which owns and runs the Centre have also improved. In assessing Ms 1 as 

broadly credible, the panel did not discount the possibility that there may be an 

interest, for Ramsay Health Care, in presenting the four registrants in this case 

who are still employed at the Centre, and currently practise there, in the most 

favourable light that is commensurate with honesty. 

• The panel found Miss 2 was a fair witness who was willing to modify her opinion 

in light of the oral evidence which she heard. She did her best to assist the panel 

and was objective in expressing her view of what it might be reasonable to 

expect Mrs 7 to have done at the relevant times. However, the panel considered 

that Miss 2’s lack of direct professional experience in a nursing home setting, or 

in a neurological setting, limited the value of some of her evidence. 

• In the panel’s judgment, Mrs 7 did her best to assist the panel. However, it was 

clear that at times she was struggling to remember events which, as the panel 

recognized, had occurred some years ago. Mrs 7 may also have been hindered 

in her ability to clearly articulate her oral evidence by her evident distress at 

appearing before her regulatory body. The panel considered her to be an honest 

witness, but noted that there was a degree of inconsistency and confusion in 

some aspects of her account. 

• Mrs 9 was a credible, consistent and helpful witness who listened carefully to 

questions put and gave clear answers. Her evidence assisted the panel. 

 
Mr Collis invited the panel to find all of the remaining charges proved.  
 
The panel now makes the following findings of fact:  
 
Charge 1. 
 

The allegation is that on 13 December 2012, Ms C Davis did not take any/any 

appropriate action to address an issue with Patient A’s medication, namely that he did 

not have sufficient stock to cover his anticipated stay at the Centre, in that she did not 



complete and/or cause to be completed an interim medication request (‘IMR’) in respect 

of the medication listed at Schedule 1. 
 
This Charge is Found Proved. 
 
Charge 2. 
 

The allegation is that on 15 December 2012, Ms C Davis did not take any/any 

appropriate action to address an issue with Patient A’s medication, namely that he did 

not have sufficient stock to cover his anticipated stay at the Centre, in that she did not 

complete and/or cause to be completed an interim medication request (‘IMR’) in respect 

of the medication listed at Schedule 1. 
 
This Charge is Found Proved. 
 
Charge 3. 
 

The allegation is that on 16 December 2012, Ms C Davis did not take any/any 

appropriate action to address an issue with Patient A’s medication, namely that he did 

not have sufficient stock to cover his anticipated stay at the Centre, in that she did not 

complete and/or cause to be completed an interim medication request (‘IMR’) in respect 

of the medication listed at Schedule 1. 
 
This Charge is Found Proved. 
 
Charge 4. 
 

The allegation is that on 17 December 2012, Ms C Davis did not take any/any 

appropriate action to address an issue with Patient A’s medication, namely that he did 

not have sufficient stock to cover his anticipated stay at the Centre, in that she did not 

complete and/or cause to be completed an interim medication request (‘IMR’) in respect 

of the medication listed at Schedule 1. 
 
This Charge is Found Proved. 
 
Although the panel considered charges 1 - 4 individually, it decided to explain its 

findings collectively as they were made for broadly the same reasons and on the same 

evidential basis. 



 
It is common ground that on 13 December 2012, Ms C Davis was the Registered Nurse 

who admitted Resident A to the Centre. She requested and received some assistance 

from Mrs 7 in relation to certain aspects of the admission.  

 
In her statement for HM Coroner, Ms C Davis makes clear that that she attended 

Resident A on his admission on 13 December 2012. She checked in his medication and 

completed the Registration form for the Pharmacy and GP surgery. She noted that 

Resident A came to the Centre with ‘variable’ amounts of stock for each medication and 

that, in the case of some medicines, the supply provided by Worcestershire Royal 

Hospital NHS Trust, from where he had been discharged to the Centre, was only 

sufficient for 8 days. Ms C Davis stated that it was the standard practice to send the 

registration form by fax to the GP surgery and pharmacy, recording the medications 

prescribed and the quantity of stock. She stated that she sent the registration form on 

13 December 2012, believed that this was ‘during the evening’. She said that it was 

therefore her expectation that medication would be delivered within a few days. 

 
According to the notes of the internal investigation meeting dated 17 February 2013, 

when asked about completing an IMR, Ms C Davis reportedly said that she did not know 

why one had not been completed but also stated that this would not be done on 

admission because the pharmacy would reply that they had not received any 

prescriptions. However, this is at odds with the evidence in her statement to HM 

Coroner when she refers to an identified shortfall in Resident A’s laryngectomy tube 

moisture exchange filters, which were available on prescription. Ms C Davis states that 

at least three of these were used daily and that Resident A had been supplied by the 

Hospital with only 15. Her evidence to HM Coroner was that she sent an ‘interim 

request’ on or around ‘that date’, which from the context must mean the day of Resident 

A’s admission. 

 
Referring to the events of 15 December 2012, Ms C Davis records in her statement for 

HM Coroner that she completed medication rounds on the side of the building where 

Resident A was residing and that he declined a phosphate enema, indicating the days 

when he preferred to have that administered. Ms C Davis states she recorded this 

preference together with the fact that Resident A’s weight and height still had to be 

recorded and medication stock levels checked. 



 
In relation to 16 December 2012, Ms C Davis records in her statement for HM Coroner 

that she was the only Registered Nurse on duty due to sickness absence and therefore 

undertook both evening medication rounds, including attending to Resident A. She 

states that, due to the additional workload, she was unable to do any stock checking or 

care planning and did not recall noting a shortfall in medication. 

In relation to 17 December 2012, Ms C Davis records in her statement for HM Coroner 

that she had been due to undertake administrative work but due to sickness absence 

worked a shift between 08:00 to 14:15. She states that she was working on the other 

side of the Centre to the corridor where Resident A was accommodated but spoke with 

him, at the request of the Registered Nurse who was administering his medication 

because he had refused his phosphate enema. She made no further comment 

regarding his medication. 

 
The notes of the internal investigation meeting dated 6 February 2013 record that when 

asked about an IMR Ms C Davis replied that she ‘did not think to do one’ and that her 

main concern had been that Resident A had been admitted with a laryngectomy tube. 

From the context of these questions and answers, the panel concluded that this 

exchange must relate to the day of Resident A’s admission.    

 
In a written statement which is undated but which the panel was told was produced for 

the internal investigation, Ms C Davis states that during her shifts on 15 and 16 

December 2012 she did not ‘remember doing any chasing for medication for [Resident 

A]’ but explains that everything was very busy due to staff sickness.      

 
The panel noted the evidence of Ms 1 and Mr 7 that an IMR and not the registration 

form was the document used to request additional stocks of medication and the panel 

accepted their evidence as to this matter. It accepted Mr Collis’ submission that the 

difference between these two forms was obvious. The Registration form is the 

document which discloses to the GP the details of medication which a new Resident will 

require and the IMR is a request for medication to be supplied, in advance of the next 

due delivery from the pharmacy, which prompts the GP to issue a prescription which the 

pharmacy then fulfils.  It follows that on 13 December 2012, Ms C Davis had a duty to 

complete or cause to be completed and have sent an IMR in respect of Resident A’s 

medication.   



 
In the panel’s judgment, it is clear, not least from Ms C Davis’ own account, that she did 

not complete or cause to be completed an IMR form in respect of a deficit or an 

anticipated deficit in Resident A’s medication on any of the dates in question. The panel 

is satisfied, on the basis of Ms C Davis’ own evidence, that she knew that there was a 

shortfall in Resident A’s medication as of 13 December 2012 when she admitted him 

and noted that some supplies were only sufficient for a stay of 8 days.  The panel also 

had regard to her evidence in her statement for HM Coroner as to the ‘usual process’ 

regarding checks of medication stocks. Whilst indicating that stock would be checked 

every Tuesday she also stated: ‘In addition, the Registered General Nurses would 

check the stock of all residents’ medication on their drug round and ensure that interim 

requests were faxed to the GP Surgery and...Pharmacy so that deliveries could be 

received...If a medication was noted to be out of stock, the Nurse would check the 

interim request folder to ensure that had already been ordered. If not they would 

complete an interim request form and may chase the GP/...Pharmacy.’ The panel 

contrasted this evidence with Ms C Davis’ assertion as to her use of the registration 

form and her expectation that medication would be delivered in response to her 

submission of that form.  

 
In addition, the panel noted Ms C Davis’ response during an internal investigatory 

meeting on 6 February 2013 when asked who was responsible for chasing (medication 

out of stock). According to the notes of that meeting, she said it was ‘whoever was on 

shift...both RN’s listened to [the digital] handover and then it would be the RN dealing 

with that resident’.            

  
The panel is also satisfied that Ms C Davis was under a duty to address the on-going 

shortfall or anticipated shortfall in Resident A’s medication on 15, 16 and 17 December 

2013. She appears to accept that she administered medication to him on both 15 and 

16 December 2012. In the panel’s judgment, she should have recognised that the 

stocks of his medication were still insufficient to cover his anticipated stay at the centre, 

nothing having changed in terms of the amount of medication available since she had 

admitted him on 13 December 2012 except for the stocks to have been further depleted 

as a consequence of any medication that had been administered to him.  In relation to 

17 December 2012, even if Ms C Davis was not directly involved in administering 



medication to Resident A, she did play an active part in is management and this, 

together with her knowledge from the previous two days ought to have alerted her to the 

position regarding his medication and the by now urgent need to address the shortfall. 

Notwithstanding her actions in sending the registration form on 13 December 2012, and 

apparently resending it on 17 December 2012, the panel accepted, on the balance of 

probabilities, that Ms C Davis was under a duty to send an IMR form in response to the 

actual or anticipated on-going shortfall in medication, and that she did not do so. 

 
For all the reasons set out above the panel found charges 1, 2, 3 and 4 proved.                    

 
Charge 6a. 
 
The allegation is that on 25 December 2012, Ms C Davis did not contact Patient A’s GP 

for an urgent medical review or otherwise escalate Patient A’s condition when it would 

have been clinically appropriate to do so in light of the omissions in medication 

administration that had occurred over the preceding days. 
 
This Charge is Found Proved. 
 
Charge 6b. 
 
The allegation is that on 25 December 2012, Ms C Davis did not contact Patient A’s GP 

for an urgent medical review or otherwise escalate Patient A’s condition when it would 

have been clinically appropriate to do so in light of the continuing shortfall in Patient A’s 

medication despite a delivery from the Pharmacy. 
 
This Charge is Found Proved. 
 
Charge 6c. 
 
The allegation is that on 25 December 2012, Ms C Davis did not contact Patient A’s GP 

for an urgent medical review or otherwise escalate Patient A’s condition when it would 

have been clinically appropriate to do so in light of the apparent failure of antibiotics to 

resolve Patient A’s poor health which was thought to arise from a urinary tract infection.  

 
This Charge is Found Proved 
 



Although the panel considered charges 6a, 6b and 6c individually, it decided to explain 

its findings collectively as they were made for the same reasons and on the same 

evidential basis. 

 
In her statement for HM Coroner, Ms C Davis records that she worked a shift that 

commenced at 08:00 on 23 December 2012 during which she provided care to Resident 

A. She describes him as unwell, with a temperature and vomiting and states that she 

discussed with him possible causes, namely a urinary tract infection or constipation, in 

light of his persistent refusal to accept phosphate enemas. According to Ms C Davis, 

Resident A consented to an enema, consequently had a good bowel movement and 

appeared to feel better. She administered regular paracetamol throughout the day. 

Later that evening Resident A is recorded as having become hot and sweaty although 

his temperature was described by Ms C Davis as ‘only slightly above normal’. Ms C 

Davis stated that, at the end of her shift on 23 December 2012, at around 20:00 she 

asked the Clinical Lead for the night shift (Mrs 9) to check the medication stock for the 

ground floor residents, including Resident A, to ensure that medication would be 

delivered to cover the holiday period.  

 
According to her statement for HM Coroner, Ms C Davis saw Mrs 9 at 08:00 on 24 

December 2012 and received from her the details of medication which was likely to be 

exhausted over the holiday period. This included Resident A’s medication. Ms C Davis 

appears to have been aware at this time that IMR forms had been faxed on 14 

December 2012 (for tetrabenazine) and, by Mrs 9, on 20 December 2012. According to 

Ms C Davis, she then telephoned the GP surgery to chase the medication and was 

informed that all prescriptions had been issued by the GP and were with the pharmacy. 

Ms C Davis therefore telephoned the pharmacy. Her evidence to HM Coroner was that 

she was told by the pharmacist that ‘everything would be delivered that day’ and that 

she was not advised of any potential stock issues, including Resident A’s Clonazepam.  
 
In her statement for HM Coroner, Ms C Davis records that she worked a shift that 

commenced at 08:00 on 25 December 2012 and believes that she did the medication 

for the part of the building where Resident A was accommodated. Her account is that 

Resident A remained unwell with a raised temperature and continued taking the 

medication which had been prescribed for a urinary tract infection. She was aware that 



the night staff had administered an enema to Resident A and had noted bruising to his 

legs which appeared to be the result of uncontrolled movements relating to his dystonia. 

Additional padding was applied to his bed rails. At 11:00 Resident A is recorded to have 

complained of feeling sick and asked to return to bed. He had a temperature but, 

according to Ms C Davis, he also appeared to be improving. At around 14:00, Resident 

A asked for a drink and Ms C Davis states that she checked his fluid charts to ascertain 

whether he was dehydrated but considered he had received an adequate intake of fluid 

via his PEG tube. Ms C Davis completed her shift at 14:00 on 25 December 2012 and 

thereafter was on sick leave until 07 January 2013. 

 
The panel is satisfied that on 25 December 2012, the clinical picture from Resident A’s 

daily records is that he was unwell and continued to be unwell to a varying degree and 

with varying symptoms, despite having been administered the antibiotics which had 

been prescribed on 21 December 2012 for a suspected urinary tract infection. Although 

Ms C Davis described him in the internal investigation as having been ‘his usual self’, 

she must have been aware of him being unwell at times during the shift. It was evident 

that his stock of Codeine Phosphate, Clonazepam and Docusate had already been 

exhausted and it should have been evident that the supply of Ibuprofen and 

Trihexyphenidyl would run out later that day. Ms C Davis, as well as being aware of 

Resident A’s state of health on 25 December 2012, must also have known about the 

position regarding the shortfall in his medication since she had contacted the GP 

surgery and the pharmacy about that matter on the previous day.  

 
Mrs C Davis was the Lead Clinical Nurse and the Registered Nurse caring for Resident 

A on her shift on 25 December 2012. In the panel’s judgment, and having regard to the 

evidence of Ms 1, in light of the clinical position at the material time, namely his on-

going ill health, the omissions in medication administration that had occurred over the 

preceding days, the continuing shortfall in the stocks of his medication and the apparent 

failure of antibiotics to resolve Patient A’s poor health, it was clinically appropriate for 

Ms C Davis to contact Resident A’s GP for an urgent medical review. She did not do 

that. 

 
As with the other registrants, the panel considered that insufficient evidence had been 

adduced to establish any duty to take any other steps. Because the NMC’s case was 



advanced in the alternative, the panel concluded that it did not need to find “or 

otherwise escalated” in order to find charge 6 proved. Its finding was purely on the basis 

of the failure to escalate by contacting the GP.   

 
For all the reasons set out above the panel found charges 6a, 6b and 6c proved.                    

 
Determination on Misconduct and Current Impairment: 
 
This determination should be read in conjunction with the panel’s earlier determination 

on the facts. 

 
In considering whether the facts that have been found proved amount to misconduct 

and, if so, whether Ms C Davis’s fitness to practise is impaired by reason of her 

misconduct, the panel had regard to all of the documentary and oral evidence before it. 

This included the evidence adduced at the previous stage of these proceedings 

together with the further documentary evidence submitted specifically for the 

misconduct and impairment stage by the RCN. The panel had regard to the private 

nature of the additional medical information which it received. It adopted the same 

approach to the consideration of that material as it had previously with the evidence of 

Ms C Davis’ health, under Rule 19, albeit that it concluded there was no express need 

for a specific determination in that regard. However, all parties present were reminded 

of their professional duty to respect Ms C Davis’ confidentiality in relation to the 

information regarding her health. 

 
In reaching its decisions at this stage, the panel also had regard to the written 

submissions made by Mr Collis on behalf of the NMC and the written submissions made 

on behalf of Ms C Davis by Mr Jackson of the RCN.  

 
Mr Collis referred the panel to the 2008 edition of the NMC’s document: ‘The Code 

Standards of conduct, performance and ethics for nurses and midwives’ (‘the Code’), 

the NMC’s Standards for Medicines Management guidance document and the Ramsay 

Medicines Management policy. He submitted that Ms C Davis failed to complete an IMR 

on 13 December 2012, despite being aware of the shortfall in Resident A’s medications, 

and that this was then exacerbated by her failures to address that on-going shortfall on 

subsequent dates. This culminated in Resident A running out of some medication on 20 



December 2012, including the critical medication Clonazepam. Mr Collis also 

highlighted Ms C Davis’ failure on 25 December 2012 to escalate Resident A’s 

deteriorating condition, despite the fact that, by that date, it was clear that he had been 

without medication for some days and he was showing signs of being unwell. Mr Collis 

submitted that Ms C Davis’ failures represented serious departures from the acceptable 

standards of a Registered Nurse, notwithstanding any health condition(s) which she 

may have been experiencing at the time, and therefore amounted to misconduct. 

 
Mr Jackson submitted that Ms C Davis accepts the panel’s finding of fact and is sorry 

for Resident A’s adverse outcome and for her role in the incidents in question. She does 

not seek to rely on her health conditions as an explanation for her omissions at the 

relevant time. She also accepts that her actions amounted to misconduct and that a 

finding of current impairment is appropriate. Mr Jackson invited the panel to conclude 

that the lack of evidence of reflection and remediation was entirely due to facts outside 

Ms C Davis’ control, namely her health. He further submitted that Ms C Davis was 

engaging to the best of her abilities in the current circumstances but could not provide 

current references or undergo retraining because she was not able to work and could 

not concentrate sufficiently to consider documents and recall events, let alone attempt 

to reflect and learn from them. Mr Jackson explained that all Ms C Davis could do at this 

time was express her remorse. He invited the panel to take into account the following: 

• the fact that Ms C Davis’ inability to demonstrate insight and remediation was of 

no fault of her own;  

• the systemic issues, particularly the lack of guidance and SOPs and consequent 

lack of clarity for staff in relation to medication management out of hours; 

• Ms C Davis’ otherwise unblemished career for 6 years leading up the events of 

December 2012 and for the subsequent 3 years; and, 

• Ms C Davis’ current intention to retire from nursing. 

 
The panel accepted the Legal Assessor’s advice.  

 
The panel applied the principles, as relevant, set out in the Legal Authorities to which it 

was referred, namely: Roylance v General Medical Council [1999] UKPC 16; Nandi v 

General Medical Council [2004] EWHC 2317 (Admin); Meadows v General Medical 

Council [2006] EWCA Civ 1390; Calhaem v General Medical Council [2007] EWHC 



2606 (Admin); Cohen v General Medical Council [2008] EWHC 581 (Admin); Azzam v 

General Medical Council [2008] EWHC 2711 (Admin); Cheatle v General Medical 

Council [2009] EWHC 645 (Admin); Yeong v General Medical Council [2009] EWHC 

1923 (Admin); R (on the application of) Remedy UK v General Medical Council [2010] 

EWHC 1245 (Admin); Council for Healthcare Regulatory Excellence and Nursing and 

Midwifery Council v Grant [2011] EWHC 927 (Admin); Johnson & Maggs v Nursing and 

Midwifery Council [2013] EWHC 2140 (Admin); Kimmance v General Medical Council 

[2016] EWHC 1808 (Admin); Clarke v General Optical Council [2017] EWHC 521 

(Admin); and Lusinga v Nursing and Midwifery Council [2017] EWHC 1458 (Admin).  

 
The panel recognized that the situation in relation to Resident A appeared to have been 

compounded by a number of wider systems factors. These included: 

• the limited supply of medication provided to him on discharge by the Hospital; 

• the apparent lack of prompt responsiveness of the GP surgery at the material 

time in relation to timely initial detailed reviews of new residents, generating 

prescriptions and the operation of the out of hours service; 

• on-going difficulties with Lloyds pharmacy supplying appropriate medication in a 

timely manner; 

• limited awareness at the Centre of Clonazepam and the effects of withdrawal; 

• evidence which suggested that, at the time, the Ramsay Group’s governance 

systems were less than robust and were lacking in audit and oversight, being, as 

Ms 1 described in her oral evidence, ‘high on trust and low on assurance.’ 

 
The panel engaged in a two stage process. It first considered whether the facts found 

proved constituted misconduct. Whether that is the case is a matter for the exercise of 

the panel’s independent judgment. There is no standard of proof to be applied. Neither 

the Nursing and Midwifery Order nor the Rules define impairment of fitness to practise. 

The NMC considers that the concept of fitness to practise refers to a registrant’s 

suitability to remain on the Register without restriction. 

 
In the case of Roylance, Lord Clyde stated that:  

‘Misconduct is a word of general effect, involving some act or omission which 

falls short of what would be proper in the circumstances. The standard of 



propriety may often be found by reference to the rules and standards ordinarily 

required by a...practitioner in the particular circumstances...’ 

In assessing the issue of misconduct the panel had regard to the 2008 edition of the 

NMC Code.  

 
In the panel’s judgment the facts admitted and found proved at charges 1, 2, 3, and 4, 

viewed both individually and collectively, are sufficiently serious departures from the 

standards expected of a Registered Nurse to constitute misconduct. On 13 December 

2012, Resident A was admitted to the Centre by Ms C Davis. She recognised that he 

did not have sufficient stock of medication to cover his anticipated stay at the Centre but 

did not raise an IMR, although this was what was required of her as part of her duties on 

admission. Ms C Davis was clinical lead and therefore was a senior nurse. She has 

provided no explanation for her failure to raise an IMR at the time of admission. The fact 

that she sent a new registration form to the GP surgery did not absolve her of her 

responsibility to raise an IMR in respect of the anticipated shortfall in medication. Even if 

her failure to raise an IMR on 13 December 2012 was an inadvertent oversight, the 

panel considered that it was a sufficiently serious omission on its own to constitute 

misconduct, particularly when it was compounded by her failure on three subsequent 

consecutive days, from 15 - 17 December 2012, to raise an IMR. On each of these 

days, it was Ms C Davis’ responsibility to recognise and act to address the on-going and 

worsening shortfall in Resident A’s medication, of which she was aware on each 

occasion. The panel considered that each of these failures when considered individually 

and collectively is sufficiently serious to constitute misconduct. Indeed, Ms C Davis 

initial failure may have played a role in explaining why other registrants did not act to 

address the medication shortfall, on the basis that it was their reasonable assumption 

and expectation that she had or would have raised an IMR on 13 December 2012, and 

that the process by which an identified shortfall in medication would normally be 

addressed, was in hand. 

 
The panel also determined that the facts found proved at charges 6a, 6b and 6c   

individually and collectively are sufficiently serious departures from the standards 

expected of a Registered Nurse to constitute misconduct. By 25 December 2012, stocks 

of some of Resident A’s medications had expired and he had been without a number of 



his drugs for some days. Ms C Davis was alert to this fact because she asked Mrs 9 to 

check stocks of medication. A delivery from the pharmacy, late on 24 December 2012, 

had not addressed the shortfall in his medication and antibiotics prescribed for a 

suspected urinary tract infection had not resolved his ill health. The panel was satisfied 

that Ms C Davis was alert to Resident A’s condition. She was aware that he was 

showing varying signs of being unwell, including that he was pyrexial at times. Even if 

his presentation was variable, in the circumstances, it was Ms C Davis’ duty as the 

clinical lead and senior nurse that day to escalate Resident A’s condition by contacting 

a GP for an urgent medical review and she failed to discharge that duty.   

 
The panel determined that the parts of the 2008 Code that Mrs 8 breached are as 
follows: 
 

‘The people in your care must be able to trust you with their health and 
wellbeing 
 
To justify that trust, you must: 
 

• Work with others to protect and promote the health and wellbeing of those 
in your care, their families and carers, and the wider community 

 
• Provide a high standard of practice and care at all times 

 
As a professional, you are personally accountable for actions and omissions in 
your practice, and must always be able to justify your decisions. 

 
Work with others to protect and promote the health and wellbeing of those 
in your care, their families and carers, and the wider community. 
 
Share information with your colleagues. 

 
21. You must keep your colleagues informed when you are sharing the care of 

others. 
 

Work effectively as part of a team 
 

28. You must make a referral to another practitioner when it is the best 
interests of someone in your care.  

 

Manage risk 
 

32. You must act without delay if you believe that you, a colleague or anyone 
else may be putting someone at risk. 

 



Having determined, for the reasons set out above, that the facts found proved amount 

to misconduct, the panel next considered whether Ms C Davis’ fitness to practise is 

currently impaired by reason of that misconduct. This involved an assessment by the 

panel as to whether her misconduct is easily remediable; whether it has been remedied; 

and the likelihood of any repetition of the misconduct. In addressing the question of the 

risk of repetition, the panel also had regard to the issue of insight. In assessing these 

matters the panel had careful regard to all of the relevant information available to it. 

 
The purpose of these proceedings is not to punish the practitioner for past failings but to 

protect the public against the acts and omissions of those who are not fit to practise and 

to maintain public confidence in the profession and the regulatory process. The panel 

thus looks forward not back. However, in order to form a view as to Ms C Davis’ 

suitability to practise without restriction today, the panel took account of the way in 

which she has acted and/or failed to act in the past.  

 
Applying the relevant elements of Dame Janet Smith’s test from her Fifth Shipman 

report, cited with approval by Mrs Justice Cox in the case of Council for Healthcare 

Regulatory Excellence and Nursing and Midwifery Council v Grant [2011] EWHC 927 

(Admin), the panel considered whether Ms C Davis’ misconduct indicates that her 

fitness to practise is currently impaired in the sense that she:  

• has in the past acted and/or is liable in the future to act so as to put a patient or 

patients at unwarranted risk of harm; and/or   

• has in the past brought and/or is liable in the future to bring the nursing 

profession into disrepute; and/or, 

• has in the past breached and/or is liable in the future to breach one of the 

fundamental tenets of the nursing profession.  

 
Ms C Davis placed Resident A at unwarranted risk of harm by not following the 

established process on 13 December 2012, when she failed to raise an IMR in respect 

of an identified shortfall in his stocks of medication. She compounded this risk on 15, 16 

and 17 December 2012 by failing on each occasion to take appropriate action to 

address the ongoing shortfall in his medication. She placed him at further risk on 25 

December 2012 when, against a background of missed medication over a number of 

days and a deteriorating clinical presentation which was not resolving despite 



antibiotics, she failed to contact Resident A’s GP for an urgent review. Her misconduct 

breached a fundamental tenet of the profession, namely the duty to provide a high 

standard of practice and care, and this will undoubtedly have brought the profession into 

disrepute. In the panel’s judgment, the public require nurses to adhere at all times to the 

appropriate professional standards. 

 
In the panel’s judgment, Ms C Davis’ misconduct is, theoretically, capable of being 

remedied. There is nothing about her failings to indicate that they are intrinsically 

incapable of being addressed and there is no information before the panel to suggest 

that because of some personality or attitudinal failing, Ms C Davis would not be capable 

of addressing the deficiencies in her practice which resulted in her misconduct.  

 
However, there is no evidence that she has remedied her misconduct. In coming to this 

conclusion the panel took into account and accepted the evidence presented by the 

RCN on Ms C Davis’ behalf and the submission advanced explaining why she had been 

unable to take any practical steps to demonstrate insight and reflection and to undergo 

retraining. 

 
On behalf of Ms C Davis, Mr Jackson put before the panel a bundle of medical 

information relating to her state of health since these events and at the present time. 

This information showed that she is suffering from a number of on-going health 

conditions which have prevented her from working as nurse for a significant part of that 

period.  

 
The information before the panel showed that Ms C Davis was absent from the Centre 

on health grounds from January – May 2013.  Shortly after her return to work in June 

2013, she became unwell again and resigned from her position. She subsequently 

obtained work in 2014, based at her home, as a disability assessor for ATOS. However 

she was signed unfit to perform that work in January 2015 and appears not to have 

undertaken any work as a Registered Nurse since then.  

 
[PRIVATE]  

 
In his submissions, Mr Jackson said that [PRIVATE]. He said that she continues to be 

unfit for work of any kind, believed that she will not be able to return to nursing in the 



foreseeable future, and that “barring considerable and unlikely improvements to her 

health, she intends to retire from nursing”.  

 
In considering the risk of repetition, given the fact that the misconduct has not been 

addressed, the panel was mindful of the case of Clarke v General Optical Council cited 

above. It had in mind that such a risk would only become live if Ms C Davis was to 

resume employment as a Registered Nurse. On the face of the medical information 

before the panel, that would appear to be an unlikely development, at least for the 

foreseeable future. However, it is not a possibility that can be discounted. That said, it is 

also relevant that Mrs C Davis has now been out of practice for so long that before she 

could resume employment as a Registered Nurse, she would need to undertake and 

pass a return to practice course and this would include elements relating to medicines 

management and the management of a deteriorating patient which might go a 

considerable way to addressing her clinical failings as identified in this case.  

 
In addition there is Ms C Davis’ apparent intention, expressed through the RCN, to 

retire, although that is no more than an assertion at this stage and Ms C Davis has 

expressed an apparent wish to return to nursing in the unlikely event that her health 

permits it. The panel therefore drew a clear distinction between the present 

circumstances and the position as it existed at the material time in the case of Clarke v 

General Optical Council. It considered that there was currently no evidence of a clear 

and settled intention never to return to nursing. 

 
Nevertheless, the position remains that Ms C Davis has not been able to remedy her 

misconduct either by undertaking further training or by demonstrating subsequent safe 

practice attested to by fellow healthcare professionals. She has also not been able to 

demonstrate any significant insight or reflection, albeit that this may be through no fault 

of her own. For all these reasons, despite her expressions of remorse and apology, her 

acceptance of the panel’s findings, and her previous unblemished nursing career, the 

risk of repetition remains. 

 
Having reached that conclusion the panel had regard to paragraph 74 of Mrs Justice 

Cox’s ruling in the case of Grant as follows: 

 



“In determining whether a practitioner’s fitness to practise is impaired ... the 

relevant panel should generally consider not only whether the practitioner 

continues to present a risk to members of the public in his or her current role, but 

also whether the need to uphold proper professional standards and public 

confidence in the profession would be undermined if a finding of impairment were 

not made in the particular circumstances.”  

 
The panel was satisfied that, having regard to the nature of Ms C Davis’ misconduct, the 

“need to uphold proper professional standards and public confidence in the profession” 

would be undermined if a finding of current impairment were not made.  

 
The panel concluded that the public would be concerned if they knew that a nurse was 

able to practise without restriction in the light of such misconduct which had still not 

been remedied.   

 
For all the above reasons, the panel decided that Ms C Davis’ fitness to practise is 

currently impaired by reason of her misconduct both on public protection and public 

interest grounds.  

 
Determination on Interim Order 
 
Having already determined to impose a substantive suspension order, the panel has 

now also decided to impose an interim suspension order, for a period of 18 months and 

directs the Registrar accordingly. 

 
In reaching its decision, the panel applied the principle of proportionality. 

 
Mr Collis sought an interim suspension order for 18 months to cover Ms C Davis’ 

statutory 28 day appeal period and the duration of any appeal which might be made. He 

sought the order on the basis that it is necessary for the protection of the public and is 

otherwise in the public interest. 

 
The panel noted that the RCN did not oppose the application for the imposition of an 

interim suspension order as sought by the NMC, in the light of the basis for the panel’s 

decision at the sanction stage.  

 



The panel accepted the Legal Assessor’s advice.   

 
An interim order can only be made on one or more of three grounds, namely that: 

• it is necessary for the protection of the public; and/or  

• it is otherwise in the public interest; and/or  

• it is in the registrant’s own interests. 

 
The panel decided an interim order in this case is necessary for the protection of the 

public, and is otherwise in the public interest in order to maintain public confidence in 

the profession due to the nature of the misconduct and the risk of repetition which exists 

because, as explained in the panel’s substantive determination, Ms C Davis has not 

remedied her misconduct.  

 
The panel then considered what type of interim order to impose. In accordance with the 

principle of proportionality, it must impose the least restrictive order appropriate to the 

circumstances of the case.  

 
The panel determined that an interim conditions of practice order would be inconsistent 

with its earlier findings and so would be perverse. The panel is satisfied that an interim 

suspension order is necessary, appropriate and proportionate in the circumstances of 

this case for the same reasons as given for the imposition of the substantive suspension 

order.    

 
The period of this interim suspension order is 18 months. In coming to its conclusion 

that 18 months is the appropriate period, the panel had regard to the length of any 

appeal process, noting that this includes the time likely to elapse before any appeal is 

listed and determined by the High Court, which may be significant. 

 
The panel had careful regard to the fact that this interim suspension order will prevent 

Ms C Davis from working as a Registered Nurse. This is likely to cause her personal 

and/or professional hardship although the practical effect of this may be limited as, on 

the information before the panel, Ms C Davis is not currently working, and has not 

worked for some time, as a Registered Nurse. However, applying the principle of 

proportionality, the panel determined that in any event, her interests were outweighed 

by the need to protect the public and the wider public interest.                 



 
If there is no appeal, this interim suspension order will lapse at the end of the 28 day 

appeal period, when the panel’s substantive suspension order for 9 months takes effect. 

In the event that an appeal is lodged but concluded before the expiration of 18 months, 

this interim suspension order will lapse at the conclusion of the appeal. If an appeal is 

lodged but not concluded within the period of 18 months, it will be necessary for the 

NMC to apply to the High Court for an extension of this interim suspension order.   

 
In the meantime, Ms C Davis’ entry in the NMC register will show that she is subject to 

an interim suspension order and anyone who enquires about her registration will be told 

about that order.  

 
The panel’s decisions in this case will be confirmed in writing. 

 
That concludes this hearing. 

 


