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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

3 December 2018 – 7 December 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of registrant: Tibor Szadai 
 
NMC PIN:  09E0160C 

 
Part(s) of the register: Registered Nurse – Sub Part 1 

 RN1: Adult – 27 May 2009 
 

Area of Registered Address: England 
 
Type of Case: Misconduct 
 

Panel Members: Dr Andy Thompson (Chair, Lay member) 

Sandra Lamb (Registrant member) 
David Evans (Lay member) 

 

Legal Assessor: Nigel Pascoe/Michael Hosford-Tanner 
 
Panel Secretary: Maya Hussain 
 

Mr Szadai: Not present and not represented  
 
Nursing and Midwifery Council: Ruth Alabaster, Case Presenter  

 
Facts proved: 1 and 2 
  
Facts proved by admission: None 
 

Facts not proved: None 

 
Fitness to practise: Impaired 
 

Sanction: Striking off order 

 
Interim Order: Interim suspension order (18 months) 
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Details of charge: 

 

That you, whilst working as an registered Nurse at St John and St Elizabeth Hospital, 

London, 

 

1) On 17 October 2016 whilst providing care for Patient A you 

 

a) Put your hand between her legs and/or 

 

b) Grabbed and/or squeezed her vagina. 

 

2) Your conduct as above at Charge 1 was sexually motivated. 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct.  
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Decision on service of notice of hearing: 

 

Mr Szadai was not in attendance, nor represented in his absence. 

 

The panel was informed that the notice of this hearing was sent to Mr Szadai on 30 

October 2018 by recorded delivery and first class post to his registered address in 

London. The ‘Track and Trace’ does not confirm delivery to his address. 

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Mr 

Szadai’s right to attend, be represented and call evidence, as well as the panel’s power 

to proceed in his absence.  

 

Ms Alabaster submitted the NMC had complied with the requirements of Rules 11 and 

34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”): 

 

The panel accepted the advice of the legal assessor.  

 

In the light of the information available, the panel was satisfied that notice had been 

served, as advised by the legal assessor, in compliance and accordance with Rules 11 

and 34 of the Rules;: 

 11 (2) The notice of hearing shall be sent to the registrant... 

 (b) in every case, no later than 28 days before the date fixed for  

 the hearing. 

 

 34 (1) Any notice of hearing required to be served upon the registrant shall be 

 delivered by sending it by a postal service or other delivery service in 

 which delivery or receipt is recorded to 

 (a) her address in the register 

 



  Page 4 of 27 

The panel noted that the rules do not require proof of delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Ms Alabaster submitted the NMC had complied with the requirements of Rules 11 and 

34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Szadai had 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. It noted that the rules do not require proof of delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

Proceeding in the absence: 

 

The panel then considered continuing in the absence of Mr Szadai.  

 

The panel heard the submissions made by Ms Alabaster on behalf of the NMC. Ms 

Alabaster submitted that Mr Szadai has not engaged with the NMC at all. 

 

Ms Alabaster informed the panel that the NMC has exhausted all means of 

communication including, postal, telephone and email in an effort for him to attend this 

hearing. She informed the panel that the NMC arranged for private investigators in 

November 2018 to search for any other alternative address for Mr Szadai but no 

alternative was found other than the one on WISER. She referred to the ‘proceeding in 

absence’ bundle which contained documentation of the NMC’s efforts to contact Mr 

Szadai including telephone notes and emails dated between 4 October 2018 and 29 

November 2018 informing him of the hearing but that in all instances there had been no 

response. Ms Alabaster reminded the panel that it was a registrant’s obligation to 

update its regulator of any change of address.  
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Ms Alabaster therefore invited the panel to proceed in the absence of Mr Szadai on the 

basis that the case concerns serious charges of a sexual nature and the public would 

expect the regulator to proceed in the absence of Mr Szadai as it has responsibilities for 

public protection and the expeditious disposal of the case. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised “with 

the utmost care and caution” as referred to in the case of R. v Jones (Anthony William), 

(No.2) [2002] UKHL 5.  

 

The panel noted that there has been no correspondence from Mr Szadai in response to 

notification of this hearing.  

 

The panel decided to proceed in the absence of Mr Szadai. In reaching this decision, 

the panel considered the submissions of the case presenter, and the advice of the legal 

assessor. It had regard to the factors set out in the decision of Jones. It had regard to 

the overall interests of justice and fairness to all parties. It noted that: 

 no application for an adjournment has been made by Mr Szadai; 

 Mr Szadai has not engaged with the NMC and has not responded to any of the 

letters or emails sent to him about this hearing; 

 there is no reason to suppose that adjourning would secure his attendance at 

some future date;  

 witnesses are expected in attendance today including one particularly vulnerable 

witness; 

 there are serious public protection concerns and a strong public interest in the 

expeditious disposal of this case due to the nature of the charges; and 

 the allegations relate to events two years ago and it would be appropriate to hear 

the case today in order to protect the public and satisfy the wider interest.  
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In these circumstances, the panel decided that it was fair, appropriate and proportionate 

to proceed in the absence of Mr Szadai.  

 

 Application to admit hearsay evidence pursuant to Rule 31 

 

The panel heard an application made by Ms Alabaster under Rule 31 of the Nursing and 

Midwifery (Fitness to Practise) Rules 2004 (the Rules) to allow the interview notes of 

Nurse A into evidence. 

 

Ms Alabaster referred the panel to Rule 31 and submitted that it would be both relevant 

and fair to admit Nurse A’s interview notes into evidence as hearsay. She submitted that 

Nurse A’s interview notes provides the general background of the processes at the 

Hospital. She submitted that Nurse A’s interview notes is not sole or decisive evidence 

of the case but provides an account of working at the Hospital. 

 

The panel accepted the advice of the legal assessor on the issues it should take into 

consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings. 

 

The panel read Nurse A’s interview notes before deciding this application. 

 

The panel was satisfied that Nurse A’s interview notes evidence was clearly relevant, 

however it was not the sole or decisive evidence in relation to the charges. 

 

It therefore moved on to consider the issue of fairness. The panel determined that 

admitting Nurse A’s interview notes into evidence would not cause any unfairness to Mr 

Szadai. It was of the view that the evidence in Nurse A’s interview notes was 

corroborative of the standard practice relating to the charges and it was not decisive of 

the allegations. 
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The panel concluded that in all the circumstances it would not be prejudicial to Mr 

Szadai to admit Nurse A’s interview notes into evidence because it provides an account 

of the general practice expected by nurses. 

 

Application to admit evidence pursuant to Rule 31 

 

The panel heard an application made by Ms Alabaster under Rule 31 of the Nursing and 

Midwifery (Fitness to Practise) Rules 2004 (the Rules) to allow the timesheet confirming 

Mr Szadai was the nurse working with Patient A at the time of the charges into 

evidence. She informed the panel that although the NMC requires all evidence to be 

obtained 28 days before the hearing, the timesheet was only received recently after 

attempting to get access to the document several months ago. Ms Alabaster submitted 

that Mr Szadai was emailed the timesheet document informing him that it will be used 

as evidence in the hearing however he did not respond. 

 

Ms Alabaster referred the panel to Rule 31 and submitted that it would be both relevant 

and fair to admit the timesheet into evidence. She submitted that the timesheet provides 

a confirmation of Mr Szadai’s presence at the time of the incident.  

 

The panel accepted the advice of the legal assessor on the issues it should take into 

consideration in respect of this application. This included that Rule 31 of the Rules 

provides that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range 

of forms and circumstances, whether or not it is admissible in civil proceedings. 

 

The panel read the timesheet before deciding this application. 

 

The panel was satisfied that timesheet evidence was clearly relevant, however it was 

not the sole or decisive evidence in relation to the charges. 

 

It therefore moved on to consider the issue of fairness. The panel determined that 

admitting the timesheet into evidence would not cause any unfairness to Mr Szadai. It 

was of the view that the timesheet evidence was corroborative of other evidence it had 

before it confirming Mr Szadai’s presence at the time of the incident. 
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The panel concluded that in all the circumstances it would not be prejudicial to Mr 

Szadai to admit the timesheet into evidence. 

 

Decision and reasons on application under Rule 23  

 
Prior to Patient A giving evidence Ms Alabaster made a request that her evidence be 

given in private. She made the application in accordance with Rule 23 of the NMC 

Fitness to Practise Rules 2004 (the Rules) which sets out the measures that can be 

adopted by panels in relation to vulnerable witnesses giving evidence.  

 

The panel accepted the legal assessor’s advice in relation to Rule 23 which states: 

 

Rule 23. (1) In proceedings before the Fitness to Practise Committee the following may 

be treated as vulnerable witnesses⎯  

(e) any witness, where the allegation against the registrant is of a sexual nature and the 

witness was the alleged victim  

 

Rule 23. (3) Measures adopted by the Committee may include… 

(d) the hearing of evidence by the Committee in private. 

 

The panel was satisfied that Patient A should be treated as a vulnerable witness in 

terms of Rule 23(1)(e) and in accordance with Rule 23(3)(d) it determined that she 

should give her evidence in private.  

 

 Decision on the findings on facts and reasons 

 

The charges arose whilst Mr Szadai was employed as an Anaesthetic Nurse at the St 

John and St Elizabeth Hospital, hereafter ‘the Hospital’, London. Patient A consented to 

surgery namely a ‘coracoid bone block transfer’ to address recurrent instability of her 

left shoulder, hereafter referred to as ‘the surgery’.  

 

The surgery took place on 17 October 2016. Patient A was admitted to the Hospital at 

around 11:15. The procedure commenced at approximately 18:00. Before the surgery 
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itself could begin, Patient A required a nerve blocking procedure. Dr 2 stated in his oral 

evidence that he gave a small dose of Midazolam in order to make the administration of 

the local anaesthetic used for nerve blocking more comfortable for the patient. Dr 2 

commenced the administration of Midazolam, which is a benzodiazepine group drug, in 

the Anaesthetic room. The process was to administer the medication, wait for 10-15 

minutes for this to take effect and then administer the anaesthetic to cause the Patient A 

to go to sleep, before the surgery takes place.  

 

Dr 2 administered 1.3mg of Midazolam to Patient A, which he considered to be a low 

dose which took into account her person specific characteristics such as build and 

ethnicity. Dr 2 confirms the procedure is that, once the relaxant, (in this case the 

Midazolam) has been administered, he will leave the room and that Patient A is then in 

the care of the anaesthetic practitioners which include anaesthetic nurses. Patient A 

describes that Dr 2 was initially accompanied in the anaesthetic room with a female 

practitioner who was not identified by name to her.  

 

After Dr 2 left the room Patient A described being alone in the room with a male 

healthcare professional. According to the documents obtained from the Hospital, Mr 

Szadai was the male Anaesthetic Nurse who was allocated to care for Patient A. Patient 

A described that she recalls Dr 2 administering the medication and that a blanket and a 

‘heated sheet’ also known as the ‘Bair Hugger’ was placed over her.  

 

At the time of the incident Patient A began feeling the effects of Midazolam which 

included her left arm becoming numb and feeling drowsy. It is alleged that Mr Szadai 

was standing on the right side of her bed and Patient A had not been introduced to him 

before the procedure had commenced. It is alleged that Mr Szadai put his right hand in 

between Patient A’s legs and intentionally grabbed her vagina and squeezed firmly. 

Patient A stated that she was awake at this time but she felt paralysed and unable to 

call for help. This feeling continued when Dr 2 returned to complete the anaesthetic 

procedure and she was sent to sleep. 

 

Patient A informed the police in January 2017 of the allegations.  A formal internal 

investigation by the Hospital commenced in June 2017. Patient A and Dr 2 were both 
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interviewed by Mr 1, who was the Deputy Nurse Director at the time, in July 2017. Mr 

Szadai was interviewed by the police and he denied the allegations.  

 

Evidence  

 

The panel heard oral evidence from three witnesses tendered on behalf of the NMC.  

 

Witnesses called on behalf of the NMC were:  

 

 Patient A, victim of the allegations. 

 

Patient A in her oral evidence by affirmation provided her account of the incident to the 

panel. She said that on the day of her operation she was administered Midazolam and 

was told that she would be checked by another member of staff. 

 

Patient A told the panel that she was nervous about the operation but Dr 2 made her 

feel comfortable. After the Midazolam was administered to her she said a female 

practitioner put a blanket and a heated sheet over her and explained the purpose of why 

it was used. Patient A described the heated sheet as thin and light to the panel. 

 

Patient A said that whilst she was in the anaesthetic room Dr 2 was accompanied by 

another female doctor. She said that after they left the room, the female doctor came in 

a few times to check on her. Patient A told the panel that at this point she started to feel 

the medication taking effect. She described herself feeling drowsy, her left arm 

becoming numb, her eyelids and her body felt heavy. She said she felt paralysed, she 

could not move her limbs and could not speak. She told the panel that at this point she 

was not distressed because she assumed that this was the effect of the medication. 

 

Patient A said she opened her eyes and saw Mr Szadai standing right by her bed. She 

said she wanted to ask Mr Szadai why he was in the room and why he was standing so 

close to her making her feel uncomfortable but she was unable to speak. 
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Patient A told the panel that Mr Szadai put his hands between her legs above the 

blanket. She said it felt intentional because there was force and a push on her vagina 

on top of the blanket. Patient A said she cannot recall the precise amount of time Mr 

Szadai’s hand was on her vagina because she felt drowsy. Patient A said in that 

moment she was very distressed, she could not tell him to move away because she was 

unable to speak.   

 

Patient A said she saw Mr Szadai’s face at the time that he was touching her and 

described his face as being neutral at that moment but  she described him as previously 

smirking. She also recalled in her witness statement that ‘after touching and squeezing 

her, he then went to sit down in the same spot and was again smirking or smiling at me.’ 

She said she felt uncomfortable and said his expression was unlike the other staff 

members at the Hospital who were friendly.   

 

Patient A said she did not speak to anybody at the time of the incident because she 

knew she was medicated and felt doubtful about what had happened during the 

incident. She told the panel that whilst she was in the recovery room after the operation, 

she was very distressed and wanted to leave the Hospital as soon as possible.  

 

Patient A told the panel the incident began effecting her personally, she was thinking 

about it constantly, particularly at night. She told the panel that it became clear to her 

that she was definitely touched inappropriately by a nurse and decided to contact the 

police in January 2017. 

 

The panel considered the overall credibility and reliability of Patient A. The panel found 

Patient A’s evidence to be honest and consistent with her statement. The panel was 

also impressed by the level of detail supplied by Patient A and found her to be calm and 

measured. The panel determined her account of the incident to be genuine and found 

her to be both credible and reliable.   

 

 Mr 1, former Deputy Director of nursing at the time of the allegations 
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Mr 1, in his oral evidence under oath, provided a description of the anaesthetic room to 

the panel. He told the panel that patients would be monitored by anaesthetic nurses 

before going into the operation room for surgery. Mr 1 said that there is usually a period 

of time where patients who receive a ‘block’ are monitored by anaesthetic nurses before 

going into the operation room. He said in this case the period of time was between 

18:35 and 18:45. The patient was then taking into the operation room for her surgery 

which commenced at 18:50. 

 

Mr 1 described the ‘Bair Hugger’ or heated sheet in the anaesthetic room to the panel. 

He said that it rests lightly over patients, it is plugged in and releases hot blowing air. Mr 

1 said it is approximately 10cm thick however it would not feel heavy on a patient 

because of the air blowing through it.  

 

Mr 1 confirmed to the panel that there is no CCTV footage in the vicinity of the incident. 

 

Mr 1 said that in the investigation he understood the touching described by Patient A to 

have taken place under the blanket. He told the panel when questioned that it was his 

impression that Patient A had been touched on her skin because he felt that the 

description given by Patient A indicated that. 

 

Mr 1 told the panel about the investigation process. He said it consisted of an initial 

meeting where further information was provided by the police following the report made 

by Patient A in January 2017. He said there were two other follow up meetings where 

Patient A was keen to pursue the next steps to reach the final outcome. He said a final 

meeting took place determining the outcome of the investigation.  

 

Mr 1 told the panel that he has undertaken safeguarding training which involves training 

on questioning vulnerable witnesses.  

 

The panel found Mr 1’s evidence to be honest and helpful. The panel determined that 

Mr 1 did his best to answer questions put to him. The panel noted that Mr 1 admitted 

that he had limited experience in an investigation with allegations of a sexual nature. 

The panel had concerns about whether his questions to Patient A during the 
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investigation provided enough clarity and detail about the incident and whether the 

touching had occurred under or over the Bair Hugger.  

 

 Dr 2, Consultant Anaesthetist employed by University College Hospital   

 

Dr 2, in his oral evidence by affirmation, explained the purpose of administering 

Midazolam before a procedure. He said it is used to relieve anxiety prior to a procedure 

such as a nerve block where local anaesthetic is administered which can be 

uncomfortable or ‘sting the patient’. Dr 2 said the usual effects of Midazolam are 

drooping of the eyelids, ‘patients often say they feel drunk and some patients can nod 

off to sleep if left undisturbed after about 10 minutes of the drug being administered.’  

 

Dr 2 was asked by the panel whether he recalls Patient A and said he was unable to 

recall her specifically and so could not state whether she was particularly nervous or not 

but generally most young patients are nervous before an operation. He said according 

to his notes there were no issues. He said that because of the length of time that has 

passed since the allegations, today he was giving a general overview of his medical 

experience using Midazolam on patients rather than in relation to Patient A specifically.  

 

Dr 2 said that he gave a low dose of Midazolam to Patient A because in his experience 

young slim patients may have an exaggerated response to Midazolam. He said that in 

his experience, patients have not said they experienced hallucinations as a result of 

Midazolam. Further, Dr 2 told the panel that although he has not had patients say that 

they have experienced paralysis after having Midazolam administered, a feeling of 

weakness or paralysis is feasible because Midazolam is used to relax muscles and 

release any tension, but paralysis was not indicated by the monitors. Dr 2 also 

suggested that a feeling of paralysis could be psychological in such a case.  

 

Dr 2 explained that one of the reported side effects of the drug Midazolam is some 

memory loss. However this only occurs in 50% of patients but the ability of Patient A to 

recall in detail the room and the events suggested that she did not suffer from memory 

loss.  
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Dr 2 said that Mr Szadai was initially a recovery nurse at the Hospital and he worked 

with Mr Szadai roughly six times. Dr 2 told the panel that Mr Szadai then became an 

anaesthetic nurse practitioner at the Hospital and he worked with him between ten and 

twenty times. Dr 2 said he never had any concerns about Mr Szadai’s nursing practice.  

 

Dr 2 told the panel that there was a female practitioner present with him in the 

anaesthetic room with Patient A. He described the layout of the anaesthetic room to the 

panel. 

 

Dr 2 said that he cannot recall whether a Bair Hugger was used on Patient A but it is his 

common practice to use it on his patients to prevent heat loss and make the patient 

more comfortable. He said there is one type of Bair Hugger, it is a disposable blanket on 

top of the patient’s skin and it is approximately 6cm thick. Dr 2 said the Bair Hugger has 

a hose which is connected to a fan heater at knee level and blows temperature 

controlled air. He said the blanket is 5ft long and it is common practice for another sheet 

to be put over the Bair Hugger to stop it from flying away. He was very clear about the 

dimensions of the Bair Hugger. Dr 2 said that the Bair Hugger on Patient A most likely 

covered her abdomen and lower limbs given that the surgery was on her shoulder. He 

said the blanket would be fully inflated in the anaesthetic room before going into the 

operation room. Dr 2 said that the Bair Hugger is a barrier from touch but if someone 

were to push down on the top of the blanket firmly, pressure could still be felt by a 

patient. 

 

The panel found Dr 2’s evidence to be both credible and reliable. The panel noted that 

Dr 2 provided clear information about the effect Midazolam has on patients. It found Dr 

2 to be honest and open. The panel noted that Dr 2 in his oral evidence discounted that 

the possibility of Mr Szadai adjusting the hose from the Bair Hugger, which connects the 

fan heater to the heated blanket, as likely to have been interfering with Patient A’s 

intimate parts because the hose would be down at her knees.  The panel preferred Dr 

2’s description of the Bair Hugger over Mr 1’s description because Dr 2 had 

considerably more experience of using the Bair Hugger regularly with patients.  
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In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Ms Alabaster.  

 

The panel heard and accepted the advice of the legal assessor who also referred the 

panel to the Basson v GMC (2018) EWHC 505 Admin concerning the meaning of 

‘sexually motivated’.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. The panel has drawn no adverse inference from the non- 

attendance of Mr Szadai. 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from.  

 

The panel considered each charge and made the following findings: 

 

Charge 1a: 

 

1a)  Put your hand between her legs and/or 
 

This charge is found proved. 

 

In reaching this decision, the panel considered that Patient A gave clear oral evidence, 

consistent with her account to the Police and in her interview on 13 July 2017. It further 

noted the consistent details provided by Patient A when she described the nature of the 

acts themselves in her oral testimony. 

 

The panel considered whether the Midazolam administered to Patient A distorted her 

perception of the alleged incident. It considered the evidence from Dr 2 to be credible 

and reliable, where he stated that it was possible for a patient to feel paralysed due to 

psychological reasons. The panel were therefore satisfied that Patient A’s recollection of 

the incident was not distorted. The panel also considered Dr 2’s oral evidence where he 
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stated that that in his medical experience patients do not experience hallucinations after 

having Midazolam administered. Therefore the panel determined that Patient A was 

honest and truthful when she described the incident as being ‘very real’ and involving 

‘physical contact’. 

 

The panel then considered whether a patient was able to feel somebody touching them 

whilst a Bair Hugger had been placed over them. It referred to Dr 2’s oral evidence 

where he stated if somebody wanted to make deliberate body contact through the Bair 

Hugger it would be possible for the patient to feel it.  

 

The panel noted that Mr Szadai did not offer any alternative explanation during his 

police interview about the allegations and why they occurred.  

 

Therefore based on the evidence it has before it, the panel found the charge to be 

proved.  

 

Charge 1b: 

 

1b) Grabbed and/or squeezed her vagina. 

  

This charge is found proved. 

 

In reaching this decision, the panel considered that Patient A reiterated several times in 

her oral evidence and in the investigation that Mr Szadai had ‘grabbed and squeezed 

her vagina’. The panel bore in mind Dr 2’s evidence that being touched over a Bair 

Hugger was possible and it referred to a passage in Patient A’s interview summary 

where she stated,  

 

‘I was aware where his hand was. Aware of the blanket/layers on top of 
me, there was a pressure from one section of the blanket that was not 
there before; the pressure came from his hand.’ 

 

The panel was satisfied on the evidence that this charge was proved.   
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Charge 2: 

 

2) Your conduct as above at Charge 1 was sexually motivated. 
 

  

This charge is found proved. 

 

The panel determined that the act of deliberately touching an intimate area of a patient, 

without consent is an inherently sexual act. The panel was satisfied, in light of its other 

findings and on the balance of probabilities that a sexual motive was the reason for the 

act. The panel noted that Mr Szadai’s solicitor in his police interview stated that he is 

gay but the panel heard no evidence concerning this. However, the panel was of the 

view that touching of this most intimate area of Patient A in a deliberate manner itself 

makes this act inherently likely to be a sexually motivated act namely for sexual 

gratification. The panel considered there was no clinical reason for the act.  
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Submission on misconduct and impairment:  

 

Having announced the facts found proved, the panel then moved on to consider, 

whether the facts proved amount to misconduct and, if so, whether Mr Szadai’s fitness 

to practise is currently impaired. There is no statutory definition of fitness to practise. 

However, the NMC has defined fitness to practise as a registrant’s suitability to remain 

on the register unrestricted.  

 

Ms Alabaster invited the panel to take the view that Mr Szadai’s actions amount to a 

breach of The Code: Professional standards of practice and behaviour for nurses and 

midwives 2015 (“the Code”). She then directed the panel to specific paragraphs and 

identified where, in the NMC’s view, Mr Szadai’s actions amounted to misconduct. 

 

Ms Alabaster submitted that the misconduct in this case is of a sexual nature and 

concerns Mr Szadai deliberately touching Patient A’s intimate area with a sexual motive, 

abusing his position of trust. 

 

Ms Alabaster submitted that in both charges Mr Szadai clearly demonstrated a serious 

falling short of the standard to be expected of a registered nurse and that a finding of 

misconduct must necessarily follow. 

 

Ms Alabaster then moved on to the issue of impairment, and addressed the panel on 

the need to have regard to protecting the public and the wider public interest. This 

included the need to declare and maintain proper standards and maintain public 

confidence in the profession and in the NMC as a regulatory body.  

 

Ms Alabaster referred the panel to the cases of Council for Healthcare Regulatory 

Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin) 

and the judgement of Mrs Justice Cox where in paragraph 74 she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 
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public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 

 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; 

and/or… 

 

Ms Alabaster submitted that in this case all elements of a. b. and c. of the above test 

are engaged. She submitted that the conduct in relation to both the charges was 
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attitudinal in nature and therefore not easily remediable. Ms Alabaster reminded the 

panel that Mr Szadai has not engaged with his regulator and the hearing. She submitted 

that the panel has no evidence of any insight into his behaviour before it and therefore 

the risk of the misconduct being repeated remains. She further submitted that should a 

finding of current impairment not be made the public confidence in both the profession 

and the regulator would be undermined. 

 

The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant. 

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Mr Szadai’s fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct  

 

When determining whether the facts proved amount to misconduct the panel had regard 

to the terms of The Code: Professional standards of practice and behaviour for nurses 

and midwives (2015). It determined that Mr Szadai breached two fundamental tenet as 

a whole of the nursing profession namely, the tenet to prioritise people and the tenant to 

promote professionalism and trust. It specifically referred to:  

 

1 Treat people as individuals and uphold their dignity 

 

1.1  treat people with kindness, respect and compassion 

 

1.5 respect and uphold people’s human rights 

 

20 Uphold the reputation of your profession at all times 
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20.2 act with honesty and integrity at all times, treating people fairly and without 

discrimination, bullying or harassment 

 

20.5 treat people in a way that does not take advantage of 

their vulnerability or cause them upset or distress 

 

The panel went on to consider whether the charges proved amount to serious 

misconduct. 

 

The panel was of the view that Mr Szadai’s conduct goes against the essence of the 

nursing profession and the sexual act itself against Patient A was deplorable. 

 

The panel considered the context that the sexual act was carried out in. It noted that the 

incident involved a vulnerable patient in an isolated area who relied and trusted nurses 

to care for her. The panel determined that Mr Szadai’s behaviour was an abuse of his 

position of trust and caused Patient A psychological harm in that Patient A explained to 

the panel her fears about future medical procedures, sleeplessness, anxiety and 

distress. The panel considered that such conduct was very serious. The panel 

considered that Mr Szadai’s conduct in this regard fell seriously short of the conduct and 

standards expected of a nurse.  

 

For these reasons, the panel concluded that Mr Szadai’s actions amounted to serious 

misconduct. 

 

Decision on impairment 

 

The panel next went on to decide if as a result of this misconduct Mr Szadai’s fitness to 

practise is currently impaired. In this regard the panel referred to the case of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin) in reaching its decision. 

 

The panel determined that the first three limbs of the test are engaged. As to the first, 

the panel noted that Mr Szadai failed to maintain the proper professional boundaries 
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with a vulnerable patient. Mr Szadai abused his position of trust and caused Patient A 

psychological harm.  

 

As to the second limb, the panel determined that Mr Szadai’s conduct which resulted in 

patient harm brought the profession into disrepute. This clearly damaged the reputation 

of, and undermined trust and confidence in, the nursing profession.   

 

As to the third limb, the panel determined that Mr Szadai has brought the profession into 

disrepute by breaching fundamental tenets of the nursing profession. Mr Szadai failed to 

put the care and interests of patients first.  

 

The panel then referred to the case of Ronald Jack Cohen v General Medical Council 

[2008] EWHC 581 (Admin). It accepted that in the circumstances of this case Mr 

Szadai’s conduct involved deep seated attitudinal and behavioural concerns rather than 

clinical practice which is inherently more difficult to remediate. The panel noted that it 

had no information before it about Mr Szadai’s current position in relation to the charges 

other than the police interview where he denied the allegations. It further noted that Mr 

Szadai has not engaged with the NMC throughout the proceedings and it had no 

evidence before it today of any insight into his failings or the impact his failings as a 

nurse has had on Patient A and on the profession. The panel is therefore of the view 

that there is a risk of repetition and it determined that Mr Szadai’s fitness to practise is 

impaired on the ground of public protection. 

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health, safety and well-being of the public and patients, and 

to uphold and protect the wider public interest, which includes promoting and 

maintaining public confidence in the nursing and midwifery professions and upholding 

the proper professional standards for members of those professions. The panel 

determined that public confidence in the profession would be undermined if a finding of 

impairment were not made in circumstances where a nurse behaved inappropriately 

beyond his professional boundaries by deliberately touching Patient A’s intimate area. 
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The panel also concluded that a finding of impairment was necessary on the grounds of 

public interest. 

Having regard to all of the above, the panel was satisfied that Mr Szadai’s fitness to 

practise is currently impaired. 

Determination on sanction:  

 

The panel then considered what sanction, if any, it should impose. In reaching its 

decision, the panel considered all the evidence before it, and heard submissions from 

Ms Alabaster, on behalf of the NMC.  

 

Ms Alabaster invited the panel to impose a striking-off order, so as to reflect the 

seriousness of the matters found proved and in the absence of any information as to 

insight or remediation. She addressed the panel on what she considered to be the 

aggravating factors in Mr Szadai’s case, and stated that there were no mitigating 

factors. She reminded the panel that the Sanction Guidance (SG) indicated that ‘the fact 

that the nurse or midwife has not previously received a fitness to practise sanction is 

unlikely to be a relevant consideration in deciding which order is needed to achieve 

public protection’. 

 

Ms Alabaster reminded the panel that Mr Szadai has not provided any evidence of 

insight or remediation and submitted that his misconduct indicates a deep-seated, 

attitudinal issue. It was her submission that Mr Szadai’s actions were fundamentally 

incompatible with ongoing registration.  

 

The panel accepted the advice of the legal assessor.  

 

In reaching its decision, the panel had regard to all the evidence that has been adduced 

in this case. The panel accepted the advice of the legal assessor. The panel bore in 

mind that any sanction imposed must be appropriate and proportionate and, although 

not intended to be punitive in its effect, may have such consequences. The panel had 

careful regard to the SG published by the NMC. It recognised that the decision on 

sanction is a matter for the panel, exercising its own independent judgement.  
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Before making its determination on sanction, the panel had regard to the aggravating 

and mitigating features in this case. 

 

The panel considered the aggravating features to be: 

 Mr Szadai abused his position of trust; 

 Mr Szadai has not engaged with the NMC proceedings at all and has not 

provided any evidence of insight, remediation or remorse in relation to the 

charges; and 

 Mr Szadai caused serious harm to Patient A.  

 

The panel noted that although Mr Szadai appears to have had no previous regulatory 

concerns, it referred to the SG and decided that this was not a relevant consideration in 

its decision today given the seriousness of the case. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel considered that Mr Szadai’s behaviour was not at the 

lower end of the spectrum and that a caution order would be inappropriate in view of the 

sexual nature of the misconduct and it would not restrict his contact with patients. The 

panel decided that it would be neither proportionate nor in the public interest to impose 

a caution order. 

 

The panel next considered whether placing conditions of practice on Mr Szadai’s  

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be proportionate, measurable and workable. However, the 

panel considered that there are no clinical issues that arise in this case, and that Mr 
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Szadai’s actions concerned attitudinal issues which is not something that can be 

addressed through retraining. Further, the panel considered that the placing of 

conditions on Mr Szadai’s nursing registration would not adequately address the 

seriousness of this case nor uphold the wider public interest. Therefore, the panel 

determined that a conditions of practice order would not be the appropriate or 

proportionate sanction.  

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The SG indicates key considerations in relation to suspension: 

 

 Key considerations  

 Whether the seriousness of the case require temporary removal 

from the register? 

 Will a period of suspension be sufficient to protect patients, public 

confidence in nurses and midwives, or the professional 

standards?  

 

The panel referred to the SG’s checklist to guide its decision on whether a 

suspension order is appropriate in the circumstances. The panel was of the 

view that despite this being a single incidence of misconduct, the panel found 

that 

 by the very nature of Mr Szadai’s misconduct there is evidence of 

attitudinal problems; 

 Mr Szadai has not demonstrated any insight; and 

 there is a risk of repetition and a consequent risk to patient safety. 

 

The panel was of the view that Mr Szadai’s conduct was a very significant departure 

from the standards expected of a registered nurse and was not satisfied that a period of 

suspension would satisfy the public interest or uphold public confidence in the 

profession or the NMC.  

 

Balancing all of these factors, the panel has determined that a suspension order would 

not be an appropriate or proportionate sanction.  
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The panel therefore went on to consider the appropriateness of a striking-off order and 

took into account the following sections of the SG: 

 

Key considerations are: 

 Do the regulatory concerns about the nurse or midwife raise fundamental 

questions about their professionalism? 

 Can public confidence in nurses and midwives be maintained if the nurse 

or midwife is not removed from the register? 

 is striking-off the only sanction which will be sufficient to protect patients, 

members of the public or maintain professional standards?  

 

The panel determined that each of these three bullet points are engaged in this case. 

Mr Szadai’s misconduct is of a very serious nature.  

 

The panel also had regard to the sexual misconduct section within the Sanctions 

Guidance and considered the following passage: 

 

Sexual misconduct 

 

‘The misconduct will be particularly serious where there is an abuse of the special 

position of trust which the nurse or midwife holds….the level of risk to patient will be an 

important factor but the panel should also consider that generally, sexual misconduct 

will be likely to seriously undermine public trust in the professions….’ 

The panel considered that the sexually motivating misconduct in this case was at the 

serious end of the spectrum especially because it amounted to a serious breach of trust 

of a vulnerable patient. 

 

Accordingly, after considering all the circumstances of the case, the panel considered 

that Mr Szadai’s actions are fundamentally incompatible with him remaining on the 

register, his misconduct went against the whole ethos of the nursing profession, 

demonstrating attitudinal issues and yet there is no evidence of remorse or insight. The 

panel was of the view that to suspend or to allow Mr Szadai to continue practising would 
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gravely undermine public confidence in the profession and in the NMC as a regulatory 

body. Therefore the panel decided to impose a striking off order. The effect of this order 

is that the NMC register will show that Mr Szadai has been struck-off the register. 

 

Determination on interim order 

 

The panel considered the submissions made by Ms Alabaster that an interim order 

should be made on the grounds that it is necessary for the protection of the public and 

is in the wider public interest.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is in the wider public interest. The panel had regard to the seriousness 

of the facts found proved and the reasons set out in its decision for the substantive 

order in reaching the decision to impose an interim order. To do otherwise would be 

incompatible with its earlier findings. 

 

The reasons for the interim suspension order will be the same as those detailed in the 

substantive order. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Mr Szadai is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 


