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Conduct and Competence Committee 

Substantive Hearing 

4-6 July 2017 

5 February 2018 

and  

10 – 13 December 2018 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 
 

Name of Registrant Nurse: Miss Mamogo Grace Shai 

NMC PIN: 02L0226O 

Part(s) of the register: Registered Nurse – Sub Part 1 

 Adult Nursing – December 2002 

Area of Registered Address: Scotland 

Type of Case: Misconduct 

 

Panel Members:  Irene Kitson (Chair Lay member) 

 Claire Gill (Registrant member) 

 David Braybrook (Lay member) 

Legal Assessor:  Nigel Mitchell (4-6 July 2017) Graeme 

Henderson (10-13 December 2018) 

Panel Secretary: Calvin Ngwenya 

 

Nursing and Midwifery Council: Represented by Samantha Forsyth, Counsel, 

instructed by NMC Regulatory Legal Team. 

 

Registrant: Present and represented by Louise Bain, from 

Glasgow Law Practice on 4-6 July 2017. Not 

present or represented on 5 February 2018 or 

10-13 December 2018. 

 

Facts proved:    1, 2, 3, 4, 5 and 6. 
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Facts not proved: None  
 

Fitness to practise:   Impaired 

Sanction: Striking-Off Order 

Interim Order: Interim Suspension Order (18 months). 
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Details of charge (prior to amendments): 

 

That you, whilst working as a registered nurse with Highland Health Care Agency Ltd: 

 

1. Failed to provide a response to the question “Are you currently the subject of a fitness 

to practise investigation or proceedings by a licensing or regulatory body in the UK or 

any other country?” on your application for employment with Highland Health Care 

dated 28 November 2014, when you were subject to a fitness to practise investigation 

by the NMC at that time; 

 

2. Answered ‘no’ to the question “Have you been removed from the register or have 

conditions been made on your registration by a fitness to practise committee or the 

licensing or regulatory body in the UK or in any other country?” on your application for 

employment with Highland Health Care dated 28 November 2014, when you were at 

that time subject to an Interim Conditions of Practice Order imposed on your practice by 

the NMC at a hearing on15 April 2014, at which you were present; 

 

3. Your conduct as described in charge 2 rendered you in breach of condition 6.3 of 

your Interim Conditions of Practice Order;   

 

4. Your conduct as described in charge 2 was dishonest in that you knew that you were 

subject to Interim Conditions of Practice imposed on your practice on 15 April 2014; 

 

5.Between 28 November 2014 and approximately 23 April 2015, failed to disclose to 

Highland Health Care the existence of your Interim Conditions of Practice Order, in 

breach of conditions 6.1 and/or 6.2 of that Order; 

 

6. Having failed to disclose the existence of your Interim Conditions of Practice Order to 

Highland Health Care as described at charge 5, worked one or more of the nursing 

shifts listed in Schedule 1 through Highland Health Care;  
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And, in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 

Schedule 1 

 

05 January 2015 at Carrickstone  

06 January 2015 at  Carrickstone  

07 January 2015 at Abbey Court  

08 January 2015 at Abbey Court  

10 January 2015 at Golthill  

11 January 2015 at Hillview  

15 January 2015 at Abbey Court  

16 January 2015 at Abbey Court  

17 January 2015 at Abbey Court  

18 January 2015 at Abbey Court  

22 January 2015 at Abbey Court  

24 January 2015 at Abbey Court  

26 January 2015 at Drummohr  

28 January 2015 at Greenfield Park  

01February 2015 at Abbey Court  

04 February 2015 at Abbey Court  

05 February 2015 at Abbey Court  

06 February 2015 at Abbey Court  

07 February 2015 at Abbey Court  

08 February 2015 at Abbey Court  

11 February 2015 at Abbey Court  

12 February 2015 at Abbey Court  

13 February 2015 at Abbey Court  

14 February 2015 at Abbey Court  

15 February 2015 at Abbey Court  

23 February 2015 at Abbey Court  
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25 February 2015 at Abbey Court  

28 February 2015 at Abbey Court  

1 March 2015 at Abbey Court 

2 March 2015 at Abbey Court 

3 March 2015 at Abbey Court 

4 March 2015 at Abbey Court 

6 March 2015 at Abbey Court 

7 March 2015 at Abbey Court 

8 March 2015 at Abbey Court 

9 March 2015 at Abbey Court 

11 March 2015 at Abbey Court 

12 March 2015 at Abbey Court 

13 March 2015 at Abbey Court 

14 March 2015 at Abbey Court 

15 March 2015 at Abbey Court 

25 March 2015 at Abbey Court 

26 March 2015 at Abbey Court 

27 March 2015 at Abbey Court 

28 March 2015 at Abbey Court 

29 March 2015 at Abbey Court 

3 April 2015 at Newcarron Iona Unit 

4 April 2015 at Newcarron Iona Unit 

5 April 2015 at Newcarron Iona Unit 

8 April 2015 at Newcarron Iona Unit 

12 April 2015 at Newcarron Harris Unit 

13 April 2015 at Newcarron Harris Unit 

14 April 2015 at Queens Nursing Home 

15 April 2015 at Newcarron  

17 April 2015 at Newcarron Harris Unit 

17 April 2015 at Peacock  

18 April 2015 at Newcarron. 
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Background: 

 

You became subject of an interim conditions of practice order (ICOPO) on 15 April 

2014, following a referral to the NMC.  

 

Following the imposition of the ICOPO, it is alleged that you completed an application 

form for employment with Highland Care Agency Limited (the Agency) on 28 November 

2014 but failed to declare on the form that you were subject to an NMC investigation. In 

your application form for employment with the Agency you allegedly failed to provide a 

response to the question “Are you currently the subject of a fitness to practise 

investigation or proceedings by a licensing or regulatory body in the UK or any other 

country?” whilst you were subject to a fitness to practise investigation by the NMC.  

 

You also allegedly failed to specifically disclose that you were subject to an ICOPO. You 

allegedly answered ‘no’ to the question “Have you been removed from the register or 

have conditions been made on your registration by a fitness to practise committee or 

the licensing or regulatory body in the UK or in any other country?” when you were at 

that time subject to an ICOPO imposed on your practice by the NMC at a hearing on15 

April 2014, at which you were present. Condition 6.3 of your ICOPO imposed on 15 

April 2014 was:  

“You must immediately inform the following parties that that you are subject to a 

conditions of practice order under the NMC’s fitness to practise procedures, and 

disclose the conditions listed at (1) to (5) above, to them: 

1 Any organisation or person employing, contracting with, or using you to 

undertake nursing work 

2 Any agency you are registered with or apply to be registered with (at the time of 

application) 

3 Any prospective employer (at the time of application).” 
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You allegedly worked 57 shifts through the Agency as a registered nurse between 5 

January 2015 and 18 April 2015, as outlined in schedule 1 above, having failed to 

disclose the existence of your ICOPO to the Agency.  

 

Through your legal representative you told the panel that at the time you completed the 

employment application for work with the Agency, you were applying for the role of a 

Health Care Assistant (HCA) and not one of a registered nurse. Therefore, whilst you 

admit the factual allegations in charges 1 and 2, you dispute the stem of the charges, 

i.e. that you were working as a registered nurse at the material times.  

 

Preliminary matter regarding a disclosure request: 

 

After reading the NMC hearing bundle, your evidence bundle and the witness statement 

bundle, at exhibits 1, 2 and 3, respectively, the panel requested the disclosure of further 

documents from the Agency prior to hearing the evidence of the NMC witness Ms 1 

(Nurse Manager and Director of the Agency). The documents requested were as 

follows: 

 A statement of terms and conditions in respect of your role as a registered nurse; 

 A copy of your time sheets from the Agency covering the period between 5 

January 2015 and 18 April  2015; 

 A copy of your payslips for the work you undertook between 5 January 2015 and 

18 April 2015; 

 Evidence of shift requests, in the form of a log, made to the Agency by the 

relevant nursing homes in relation to the shifts you allegedly worked between 5 

January 2015 and 18 April 2015; 

 A second application for the role of HCA referred to on page 1 of your evidence 

bundle (exhibit 2). 

 

On the second day of proceedings, Ms Forsyth submitted that most of the documents 

requested by the panel had been obtained. She informed the panel that the Agency 
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confirmed that it had not received nor was it aware, of the second application for the 

role of HCA referred to on page 1 of your evidence bundle (exhibit 2). 

 

Application for an adjournment: 

 

Upon receipt and consideration of the disclosure documents from the Agency, Ms Bain 

on your behalf made an application for a short adjournment. Ms Bain submitted that in 

light of the differences in the time sheets disclosed by the Agency and those submitted 

by you pertaining to the same shifts and dates you allegedly worked, she had to seek 

further clarification from your former colleagues who counter signed the versions of the 

time sheets you submitted stating that you were working as a ‘carer’ on the dates in 

question. 

 

Ms Forsyth on behalf of the NMC opposed the application. She submitted that due to 

the late submission of your evidence bundle on the afternoon of 3 July 2017, there has 

already been a significant delay whilst the NMC sought to verify the documents therein 

and respond to the disclosure request from the panel. She submitted that the 

documents that have since been disclosed are further evidence that you were working 

as a registered nurse at the time of the allegations. Therefore, there will be no benefit in 

adjourning the hearing to seek further clarification in relation to the time sheets. Ms 

Forsyth submitted that there is a public interest in the expeditious disposal of this 

hearing. She further reminded the panel that there was a witness called on behalf of the 

NMC, who attended to give live evidence yesterday, and who has attended today, but 

had still to be heard.  

 

The panel considered that it was appropriate that Ms Bain on your behalf seeks 

clarification in relation to the documents that were served on you today in order to 

properly present your case. As such, the panel acceded to the application on the 

grounds of fairness to you, noting that in any event, it was still awaiting the receipt of 

some of the documents it requested from the NMC in its earlier disclosure request. 
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Application for an adjournment: 

 

Following the first adjournment, Ms Bain informed the panel that she would be 

withdrawing from legally representing you in these proceedings. Therefore, in fairness 

to you, she was making an application to adjourn proceedings at this point to allow you 

to seek alternative legal representation.  

 

Ms Forsyth submitted that the decision to adjourn the hearing was for the panel’s 

independent judgement. However, she reminded the panel that an NMC witness has 

attended on two occasions without her evidence being heard and that the allegations 

against you date back to January 2015.  She reminded the panel of the public interest in 

the expeditious disposal of this matter. 

 

The panel heard and accepted the advice of the legal assessor. 

 

The panel acknowledged that there was a strong public interest in disposing of this 

hearing expeditiously. It also took into account the inconvenience that has been caused 

to the NMC witness who has attended on two occasions without her evidence being 

heard. However, the panel considered that you dispute the allegations against you and 

in light of your representative’s withdrawal from this case, you wish to instruct 

alternative legal representation.   

 

The panel bore in mind the public interest in the expeditious disposal of the hearing, 

however, in the panel’s judgement, the public interest and any potential inconvenience 

caused to the NMC witness did not outweigh your right to a fair hearing. In all the 

circumstances in what appears to be a complex case, the panel decided to accede to 

the application as there was significant potential of prejudice to you if the hearing was 

not adjourned. An adjournment would provide you the opportunity to instruct a legal 

representative and fully present your case. 

 

The panel therefore decided to adjourn the hearing at this stage. 
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The panel proposed the dates of 27 November 2017 to 1 December 2017 for the 

resuming hearing, with the first day of the hearing reserved for any preliminary matters. 

The dates for the resuming hearing will be confirmed with all of the parties in due 

course. 

 

Resuming Hearing 5 February 2018 at NMC 114-116 George Street, Edinburgh, 

EH2 4LH: 

 

Decision on Service of Notice of Hearing: 

 

At the start of the hearing, Ms Forsyth on behalf of the NMC informed the panel that 

Miss Shai was not in attendance and that written notice of this hearing had been sent to 

her registered address by recorded delivery and by first class post on 17 October 2017. 

Ms Forsyth submitted that for the purposes of service of notice, the NMC had complied 

with the requirements of Rules 11 and 34 of the Nursing and Midwifery Council (Fitness 

to Practise) Rules 2004, as amended (“the Rules”). 

 

The panel accepted the advice of the legal assessor.  

 

The panel took into account that the notice letter provided details of the time, dates and 

venue of the resuming hearing and, amongst other things, information about Miss Shai’s 

right to attend, be represented and call evidence, as well as the panel’s power to 

proceed in her absence.  

 

In the light of all of the information available, the panel was satisfied that Miss Shai has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. 
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Application to adjourn by the NMC: 

 

Following the decision on service, Ms Forsyth made it clear that she was not applying in 

terms of Rule 21 of the Rules to proceed in the absence of Miss Shai. She explained 

that the NMC was making an application to adjourn this hearing on the basis that the 

main and crucial NMC witness, Ms 1, was unlikely to be able to attend. Ms Forsyth 

referred the panel to a letter from the Royal Infirmary Edinburgh dated 1 February 2018, 

and an email dated 1 February 2018 confirming that Ms 1 is currently an in-patient at 

the hospital. The panel having received and allowed an application in relation to Rule 

19, heard details of Ms 1’s health condition. This was confirmed by way of 

correspondence.   

 

Ms Forsyth submitted that the NMC had considered the option of adducing Ms 1’s 

evidence by Webex (video-link). However, given that Ms 1 is currently an in-patient and 

that her evidence is document heavy, it was decided that the option would not be 

appropriate in the circumstances.  Ms Forsyth also referred the panel to a copy of an 

email dated 2 February 2018, detailing a telephone conversation between the NMC and 

Miss Shai with regard to the NMC’s application to adjourn the hearing. Miss Shai is said 

to have stated that she has no objections to the adjournment and that she was going to 

request an adjournment herself in any event due to her own personal issues. The panel 

was informed by Ms Forsyth that there is no separate telephone note of 2 February 

2018 regarding the conversation between the NMC case officer and Miss Shai in 

respect of this matter.  

 

Ms Forsyth submitted that both parties are in agreement that an adjournment would be 

appropriate and that no injustice would be caused to either party by the adjournment. 

She invited the panel consider the public interest in the expeditious disposal of the 

hearing and fairness to Miss Shai in determining this application. 

  

The panel had retired to seek legal advice in respect of how to deal with this issue. The 

panel was particularly concerned about whether the issue of proceeding in absence 
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should be considered at the same time as the application to by the NMC to adjourn 

because of witness availability. 

 

The panel received the following legal advice in-camera. The NMC are seeking an 

adjournment, in part, because an essential witness is unable to attend. In many cases 

this issue would have been dealt with at a pre-meeting without the requirement of a 

registrant to attend.  

 

Although the NMC is not making an application to proceed in the absence of Miss Shai, 

the panel can either direct that the hearing should proceed in terms of Rule 21 (2)(b) or 

must adjourn the hearing under Rule 21 (2)(c). In considering an adjournment, the panel 

must have regard to Rule 32.  

 

Whilst the panel has the power to consider whether or not to proceed in absence, Rule 

21 envisages that it must consider whether or not to adjourn as an alternative. It is not 

open for the panel to select what material it requires to consider when dealing with the 

issue of adjournment. It would be artificial for the panel to consider the position of Miss 

Shai alone when dealing with the issue of whether to proceed in absence or adjourn. In 

considering this matter the panel will have to take into full account the NMC’s position 

as well as that of Miss Shai. Neither party wishes the hearing to proceed today. The 

panel should take into account all the material which the NMC wish to present in 

determining whether or not this case should proceed or adjourn. 

 

This advice was repeated in public session. The legal assessor provided further advice 

in respect of Rule 32 of the Rules, which the panel accepted.  

 

In light of the fact that there was no application by the NMC to proceed in the absence 

of Miss Shai, the panel considered of its own volition whether it would be appropriate to 

proceed under Rule 21.  The panel noted that Miss Shai was not in attendance and has 

not provided any written submissions for the panel’s consideration. The panel noted and 

took into account the email from the NMC case officer dated 2 February 2018 stating 
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that Miss Shai did not object to the NMC application to adjourn and she was in any 

event minded to make an application to adjourn due to some difficult personal issues 

she is currently facing. The panel considered that it was unfortunate that the NMC had 

not been able to provide a telephone attendance note of the conversation that took 

place between the NMC case officer and Miss Shai. The panel was of the view that had 

a telephone note been created it was likely to have been able to provide greater detail 

of the discussion that took place between Miss Shai and the case officer. Despite the 

limitations of the email dated 2 February 2018, the panel was satisfied that Miss Shai 

also sought an adjournment. The panel considered that in these circumstances, it would 

be unfair to proceed in Miss Shai’s absence.   

 

The panel next considered the NMC’s application to adjourn. In reaching its decision, 

the panel considered both the interests of the public in the expeditious disposal of this 

case, fairness to the parties and the inconvenience that would be caused to any NMC 

witnesses. The panel noted that both the NMC and Miss Shai were in agreement that 

this hearing should be adjourned until a future date, therefore no injustice would be 

caused to either party by the adjournment.  

 

The panel took into account that there are no witnesses in attendance today. The panel 

considered the public interest, noting the age of the allegations against Miss Shai going 

back to 5 January 2015 and the fact that this matter has been adjourned previously. 

However, the panel considered that the application for an adjournment was due to 

unfortunate events which were beyond the control of the parties. It noted that the main 

NMC witness was unlikely to be in position to attend in person for at least the next eight 

weeks. The panel concurred with the NMC’s position that in these circumstances, 

adducing Ms 1’s evidence by Webex would not be appropriate.  Having weighed the 

interests of Miss Shai and those of the NMC, with the public interest in an expeditious 

disposal of this hearing, the panel determined that overall justice and fairness outweigh 

the public interest in these circumstances.  

 

The panel therefore allowed the application to adjourn this hearing.  
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Following the panel’s decision to adjourn this hearing, Ms Forsyth submitted that she 

would not be making an application for an interim order as there is already one in place. 

As such, the panel determined that there was no reason for it to retire to consider 

whether there was a need to impose an interim order.   

  

Resuming Hearing 10 - 13 December 2018 at NMC, 114-116 George Street, 

Edinburgh, EH2 4LH. 

 

 

Decision on Service of Notice of Hearing: 

 

At the start of the hearing, Ms Forsyth on behalf of the NMC informed the panel that 

Miss Shai was not in attendance and that written notice of this hearing had been sent to 

her registered address by recorded delivery and by first class post on 10 October 2018. 

Ms Forsyth informed the panel that the notice was delivered and signed for at the 

address on 26 November 2018.  She therefore submitted that notice of this resuming 

hearing had been duly served in accordance the Nursing and Midwifery Council (Fitness 

to Practise) Rules 2004, as amended (“the Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

The panel took into account that the notice letter provided details of the time, dates and 

venue of the hearing and, amongst other things, information about Miss Shai’s right to 

attend, be represented and call evidence, as well as the panel’s power to proceed in her 

absence.  

 

In the light of all of the information available, the panel was satisfied that Miss Shai has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. 
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 Decision on proceeding in the absence of the Registrant: 

 

Ms Forsyth invited the panel to exercise its discretion and proceed in the absence of 

Miss Shai on the basis that she has voluntarily absented herself from these 

proceedings. She referred the panel to a proceeding in absence bundle with a 

chronology of correspondence between Miss Shai and the NMC in relation to these 

proceedings. Ms Forsyth informed the panel that when Miss Shai contacted the NMC in 

June /July 2018 about her medical treatment, she gave the NMC a new email address 

and mentioned that she had a change of postal address, although she couldn’t confirm 

it at the time. Miss Shai was later reminded to confirm and update her postal address to 

enable the delivery of the important correspondence in relation to her case.  Ms Forsyth 

submitted that numerous efforts were made to ascertain Miss Shai’s postal address, 

including instructing a tracing service which confirmed she was still residing at the 

address the NMC held, albeit with a different name.  

 

Ms Forsyth submitted that further correspondence, including the notice of this hearing, 

was sent to Miss Shai by post and email on 10 October 2018 and by post on 16 

November 2018, however there has been no response. Ms Forsyth informed the panel 

that a witness who had attended when this hearing first adjourned had been required to 

attend and give evidence today. She submitted that it appears Miss Shai has 

disengaged from these proceedings and voluntarily absented herself.   

 

The panel heard and accepted the advice of the legal assessor which included 

reference to the case of General Medical Council v Adeogba [2016] EWCA Civ 162. 

 

The panel bore in mind that its discretionary power to proceed in the absence of a 

registrant is one that should be exercised with the utmost care and caution. The panel 

had careful regard to several documents outlining correspondence between Miss Shai 

and the NMC since the hearing was adjourned in February 2018. In light of that 

information, the panel determined that the NMC had made all reasonable efforts to 

contact Miss Shai in relation to these proceedings and remind her of her duty to keep 
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her contact up to date. The panel had regard to the overall interests of justice and 

fairness to all parties and considered that: 

 Notice of this hearing had been duly served in accordance with the Rules; 

 no application for an adjournment has been made by Miss Shai; 

 there was no reason to suppose that adjourning this hearing would secure Miss 

Shai’s attendance in the foreseeable future;  

 one NMC witness, who had previously attended this hearing when it was 

adjourned in July 2017, had been required to give evidence in this case today;  

 further delay may have an adverse effect on the ability of the witness to 

accurately recall events; 

 there was a public interest in the expeditious disposal of this hearing, particularly 

given that the allegations date back to November 2014, with these proceedings 

being adjourned on two previous occasions.  

 

In all the circumstances, the panel concluded that Miss Shai had chosen voluntarily to 

absent herself. Having weighed the interests of Miss Shai with those of the NMC and 

the public interest in an expeditious disposal of this hearing, the panel determined that it 

was fair and appropriate to proceed in Miss Shai’s absence. The panel will draw no 

adverse inference from Miss Shai’s absence in its findings of fact. 

 

Decision and reasons on application to amend charge: 

 

The panel, through the legal assessor drew the attention of Ms Forsyth to certain 

concerns that it had about the wording of the charge. 

 

The panel then heard an application made by Ms Forsyth to amend: the wording of the 

stem to all of the charges; Schedule 1 in relation to charge 6 and to create an additional 

dishonesty charge.  
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The proposed amendment to the stem of the charge was to remove reference to Miss 

Shai working as a registered nurse with Highland Health Care Agency and the stem to 

simply read: “That you, as a registered nurse”.  

 

With regard to the amendment to Schedule 1, Ms Forsyth submitted that the proposed 

amendment was to include additional dates on which Miss Shai worked through the 

Agency. Ms Forsyth submitted that the amendment could be made without prejudice as 

the evidence of those dates in the form of time sheets, and other documents were 

already before the panel. She further noted that Miss Shai is aware of that evidence, 

some of which she submitted to this panel herself earlier in these proceedings.  

 

With regard to the proposed creation of an additional dishonesty allegation, Ms Forsyth 

submitted that the current dishonesty allegation at charge 4 goes to the fact that Miss 

Shai applied for a job as a registered nurse in breach of her interim conditions of 

practice order (ICOP), by not disclosing them. Although there is a charge of dishonesty 

in relation to the job application, the NMC had not charged Miss Shai with dishonesty for 

working as a result of that job application. However, the NMC’s position was that 

everything that stemmed from Miss Shai’s failure to disclose her ICOP was dishonest. 

Therefore, the application to create an additional dishonesty allegation was to clarify 

and make it clear that the dishonesty also relates to the behaviour in charges 5 and 6. 

She proposed that the charge should read: “Your conduct as described in charge 5 

and/or 6 was dishonest in that you were not entitled to practise without restriction but 

knowingly practised”. Ms Forsyth submitted that the proposed dishonesty allegation 

constituted an amendment, and could be made without injustice, as it merely clarifies 

the NMC’s position in terms of the dishonesty alleged in this case.   

 

The panel heard and accepted the advice of the legal assessor who referred the panel 

to Rule 28 of the Rules and the case of R (Council for Regulation of Health Care 

Professionals v NMC & Kingdom 2007 EWHC 1806). Rules 28 states: 
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28 (1) At any stage before making its findings of fact … 

 

(i) … the Conduct and Competence Committee, may amend 

 

(a) the charge set out in the notice of hearing … 

 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice. 

 

 

The panel had regard to the wording of the charges and considered whether or not they 

should be amended. 

 

With regard to the stem of the charge the panel was satisfied that the stem, as currently 

worded, contained an obvious error. The stem suggested that the scope of the 

regulatory concern was confined to the time when Miss Shai was working with Highland 

Care Agency Limited. This was contradicted by charges one to five. The concern arising 

from these charges is that Miss Shai failed to declare her conditions of practise prior to 

her employment. 

 

The panel was satisfied that amending the stem would result in the charges being 

relevant. Given that adjustment, the panel decided that it would also be proper for the 

charges to refer to Highland Care Agency Limited by using its full title as disclosed in 

company letter heads. 

 

The panel was also satisfied that it was fair for it to amend and that the amendment 

would not cause injustice. 

 

The panel next considered whether or not it should amend Schedule 1, referred to in 

Charge 6, to include further dates when, it is said by the NMC, that Miss Shai worked as 

a registered nurse contrary to her ICOP. The panel noted that although charge 5 made 
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reference to a history of non-disclosure between 28 November 2014 and approximately 

23 April 2015 the schedule referred to shifts commencing on 5 January 2015 and 

ending on 18 April 2015. The panel noted that the proposed amendment referred to 

dates commencing 14 December 2014 and ending on 27 April 2015. 

 

The panel had regard to the wording of charge 6 in which the NMC offered to prove that 

Miss Shai worked on “one or more of the nursing shifts listed in Schedule 1”. Rule 28 

requires that the panel should be satisfied that an amendment is appropriate “having 

regard to the merits of the case”. The panel was not satisfied that the proposed 

amendment was required. In light of the fact that the wording of charge 6 would not be 

changed the NMC would not be hampered in offering to prove that “one or more” shifts 

were worked. Accordingly the panel refused to amend Schedule 1. 

 

The panel then considered the invitation by Ms Forsyth to add a new charge addressing 

the issue of dishonesty. The panel recognised that it is required to play a pro-active role 

in considering whether or not in a hearing there had been under charging. It considered 

that there was no logical explanation for Miss Shai being charged with dishonesty 

confined to the day when she did not declare her ICOP order on 28 November 2014. On 

the face of the charges she continued to fail to disclose the ICOP between 28 

November 2014 and 23 April 2015. Although the panel had not formed a conclusive 

view on this issue it considered that it would be appropriate to allow the amendment. 

Having regard to the merits of the case it was appropriate that Miss Shai should be 

charged with dishonesty over a longer period than one day. The panel was satisfied that 

it would be fair for amendment to be made and that amendment could be made without 

injustice. Miss Shai was already facing charges of dishonesty. The purpose of the 

amendment is to provide proper focus on the extent of her dishonest conduct. 

 

However, the panel was not satisfied that the appropriate means of increasing the 

scope of the dishonesty charge was to introduce a further charge. It considered that 

having regard to the merits of the case the same charge could embrace all of the 

alleged failures to disclose. In addition to changing the wording of charge 4 it 
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determined that it should be moved to charge 6 and charges 5 and 6 were renumbered 

4 and 5. 

 

It later became apparent to the panel that charge 5 (as renumbered) required a further 

consequential amendment as it referred to charge 5 and not 4.  

 

Details of charges (following amendments): 

 

That you, as a registered nurse: 

 

1. Failed to provide a response to the question “Are you currently the subject of a fitness 

to practise investigation or proceedings by a licensing or regulatory body in the UK or 

any other country?” on your application for employment with Highland Care Agency 

Limited dated 28 November 2014, when you were subject to a fitness to practise 

investigation by the NMC at that time; 

 

2. Answered ‘no’ to the question “Have you been removed from the register or have 

conditions been made on your registration by a fitness to practise committee or the 

licensing or regulatory body in the UK or in any other country?” on your application for 

employment with Highland Care Agency Limited dated 28 November 2014, when you 

were at that time subject to an Interim Conditions of Practice Order imposed on your 

practice by the NMC at a hearing on15 April 2014, at which you were present; 

 

3. Your conduct as described in charge 2 rendered you in breach of condition 6.3 of 

your Interim Conditions of Practice Order;   

 

4. Between 28 November 2014 and approximately 23 April 2015, failed to disclose to 

Highland Care Agency Limited the existence of your Interim Conditions of Practice 

Order, in breach of conditions 6.1 and/or 6.2 of that Order; 
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5. Having failed to disclose the existence of your Interim Conditions of Practice Order to 

Highland Care Agency Limited as described at charge 4, worked one or more of the 

nursing shifts listed in Schedule 1 through Highland Care Agency Limited; 

 

 6. Your conduct as described in charges 2, 4 and 5 above, was dishonest in that you 

knew that you were subject to Interim Conditions of Practice imposed on your practice 

on 15 April 2014. 

 

And, in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

 
Decision on the findings on facts and reasons: 

 

The panel considered all the evidence adduced in this case together with the 

submissions made by Ms Forsyth, on behalf of the NMC. 

 

The panel heard and accepted the advice of the legal assessor, which included 

reference to the case of Ivey v Genting Casinos (UK) Ltd [2017] UKSC 67 in respect of 

the test it should apply in determining the allegation of dishonesty. 

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. The panel drew no adverse inference from Miss Shai’s 

non-attendance. 

 

In reaching its decisions on the facts, the panel took into account all the oral and 

documentary evidence. The witness statement of Mr 2 (NMC Case Preparation Officer), 

which was agreed, was read into evidence. The panel heard oral evidence from one 

witness called on behalf of the NMC: 

Ms 1, Nurse Manager and Director of the Agency at the time of the allegations. 
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The panel began by considering the credibility of the witness it heard from.  

 

The panel was of the view that Ms 1 did her best to assist it and answered questions to 

the best of her ability. The panel found Ms 1 to be an honest and credible witness, her 

evidence was full and detailed and she accepted that there were shortcomings and 

failings on the part of her organisation. The panel considered that Ms 1’s evidence was 

not always reliable in relation to certain matters. For example, her evidence was 

confused in relation to the sequence of events of Miss Shai’s interview process. 

However, the panel put that down to the passage of time since the incidents occurred.  

 

The panel then went on to consider each charge and made the following findings: 

 

Charge 1: 

 

1. Failed to provide a response to the question “Are you currently the subject of a fitness 

to practise investigation or proceedings by a licensing or regulatory body in the UK or 

any other country?” on your application for employment with Highland Care Agency 

Limited dated 28 November 2014, when you were subject to a fitness to practise 

investigation by the NMC at that time; 

 

This charge is found proved. 

 

Prior to embarking on its decisions on the charges, the panel first considered whether 

Miss Shai was indeed subject of a fitness to practise investigation by the NMC which 

resulted in the imposition of an interim conditions of practice order (ICOP), at material 

times. The panel noted that the letter from the NMC dated 2 April 2014, to Miss Shai 

notified her that an allegation regarding her fitness to practice had been received. The 

letter further stated that due to the seriousness of the allegation an interim order panel 

would hold a hearing to decide whether to place interim conditions on her practice or 
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suspend it.  The panel was therefore satisfied that Miss Shai was subject to a NMC 

investigation at the material time and that she was aware of that investigation. 

The panel had regard to the interim order hearing decision letter dated 23 April 2014, 

which confirmed Miss Shai’s attendance, with a legal representative, on the 15 April 

2014 at an interim order hearing. The letter outlined the conditions imposed by the 

interim order panel. The panel further noted that Miss Shai’s ICOP order was reviewed 

on 7 October 2014 at a hearing where she was present. The ICOP was reviewed again 

on 14 April 2015, Miss Shai was in attendance, and on that occasion the reviewing 

panel varied the ICOP. In all the circumstances, the panel determined that Miss Shai 

had knowledge of the existence of the interim order and knew that she was subject to 

an ICOP order, at the time of the alleged incidents. 

The panel next considered whether Miss Shai had failed to provide a response to the 

question “Are you currently the subject of a fitness to practise investigation or 

proceedings by a licensing or regulatory body in the UK or any other country?” The 

panel had careful regard to Miss Shai’s job application form (the form) to the Agency, 

dated 28 November 2014. The panel noted that Miss Shai did not complete the part of 

the form in relation to whether she was subject of a fitness to practise investigation. 

However, the panel noted that Miss Shai had completed and signed the declaration at 

the end of the form, confirming that the information she had provided was true. In the 

panel’s judgement, Miss Shai had a professional duty to complete her job application 

truthfully and accurately. The panel determined that the duty arose from the The Code: 

Standards of conduct, performance and ethics for nurses and midwives (2008), which 

required Miss Shai to inform her employers when her fitness to practise had been called 

to question.  

The panel bore in mind the wording in Section 3A of the application (“Membership of 

Professional Bodies”) in the context of Miss Shai’s assertion that she was applying for 

the post of HCA. Section 3A states: “If you are applying for a post that requires 

professional registration you are required to provide the following information.” The 

panel considered that notwithstanding this assertion, Miss Shai provided the information 

relating to professional registration i.e. her NMC PIN and her registration renewal. 
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Therefore, Miss Shai was under a duty to answer all the questions within the section but 

she omitted to answer the question on whether she was subject to a fitness to practise 

investigation or proceedings.    

Taking that into account and having considered all of the evidence in respect of this 

charge the panel found charge 1 proved.  

 

Charge 2: 

 

2. Answered ‘no’ to the question “Have you been removed from the register or have 

conditions been made on your registration by a fitness to practise committee or the 

licensing or regulatory body in the UK or in any other country?” on your application for 

employment with Highland Care Agency Limited dated 28 November 2014, when you 

were at that time subject to an Interim Conditions of Practice Order imposed on your 

practice by the NMC at a hearing on15 April 2014, at which you were present; 

 

This charge is found proved. 

 

As outlined above, the panel determined that Miss Shai was subject to an ICOP order 

imposed by the NMC and that she knew of its existence, having attended the interim 

order hearing on 15 April 2014 and a review hearing  of that order on 7 October 2014. 

The panel had careful regard to the job application form and noted that Miss Shai had 

answered ‘no’ to the question “Have you been removed from the register or have 

conditions been made on your registration by a fitness to practise committee or the 

licensing or regulatory body in the UK or in any other country?” The panel took into 

account that Miss Shai had signed the declaration at the end of the application form 

confirming that the information she provided was true. 

 

The panel also took into account the witness statement of Ms 1 which was admitted as 

her evidence in chief and supplemented with oral evidence. In her statement Ms 1 

stated: “There was also a question which specifically asked if the applicant had been 

removed from the register or had conditions imposed on her registration by a fitness to 



 25 

practise committee or the licensing or regulatory body in the UK or any other country. 

Grace responded no to this question.”  

 

By answering the question in the negative, Miss Shai created the false impression that 

she was eligible to practise without restriction.  

 

The panel determined that, even if the issue had not been raised by her prospective 

employer, the duty to disclose the conditions of practice arose from conditions 6 (1) and 

6 (2) of Miss Shai’s conditions of practice order, which stated: 

“You must immediately inform the following parties that you are subject to an interim 

conditions of practice order under the NMC’s fitness to practise procedures, and 

disclose the conditions listed at (1) to (5) above, to them:  

(1) Any organisation or person employing, contracting with, or using you to 

undertake nursing work.”  

(2)  Any agency you are registered with or apply to be registered with (at the time of 

application). 

 

Taking that into account and having considered all of the evidence in respect of this 

charge the panel found charge 2 proved.  

 

Charge 3: 

 

3. Your conduct as described in charge 2 rendered you in breach of condition 6.3 of 

your Interim Conditions of Practice Order;   

 

This charge is found proved. 

 

Having found charge 2 proved as outlined above, the panel went on to consider whether 

Miss Shai’s failure to disclose her ICOP was in breach of condition 6(3) which stated: 

“You must immediately inform the following parties that you are subject to an interim 



 26 

conditions of practice order under the NMC’s fitness to practise procedures, and 

disclose the conditions listed at (1) to (5) above, to them:  

(3) Any prospective employer (at the time of application). 

  

The panel noted that although the Agency did not operate homes themselves, Miss 

Shai was employed by the Agency. As a result, she would be sent to work in various 

locations but was paid centrally by the Agency and not by the various organisations in 

which she worked.  

 

The panel had regard to representations made on behalf of Miss Shai earlier in these 

proceedings in July 2017, that at the time of her job application she  was applying for 

the role of a health care assistant. The panel noted that whilst the application form was 

titled ‘Carer/Domestic – Application form’, in the part of the form relating to ‘Position 

Applied For’, the position of ‘Carer’ was crossed out and a handwritten ‘Nurse’ was 

added. In the section of the form relating to ‘Membership of a Professional Bodies’ Miss 

Shai had answered ‘yes’ to having current UK registration and gave her NMC PIN. Ms 

1’s evidence to this panel was that the entire form would have been completed by the 

applicant, in this case Miss Shai. Ms 1 was adamant that Miss Shai had applied for and 

had only ever been engaged by the Agency as a registered nurse.  

 

The panel further noted that all of the other documentation, including the interview 

questionnaire for nurses, completed by Miss Shai as part of her job application process, 

related to the role of a registered nurse.  The panel also took into account documentary 

evidence consisting of Miss Shai’s job description; contract of employment; time sheets 

and pay slips and noted that she was at the time booked for registered nursing shifts 

and paid accordingly. Ms 1 told the panel that the rate of pay for registered nurses at 

the time, ranged between £18 and £21 per hour, whereas HCA pay ranged between £8 

and £9 per hour. The panel noted that Miss Shai’s payslips for the relevant times 

indicated that she was being paid at the rate of a registered nurse. 

 



 27 

Miss Shai submitted four letters which appeared to have been written by Ms 1. On the 

face of these letters, Miss Shai had been offered a job as a HCA and not a registered 

nurse. Miss Shai also submitted time sheets which were partly printed and partly hand 

written. Although the printed parts suggest that she was employed as a registered 

nurse, the hand written parts suggest she worked as a HCA.  

 

The panel did not accept that these documents were genuine. Ms 1 told the panel that 

she did not write nor sign the four letters and they were inaccurate as Miss Shai was 

never employed as a HCA. She also pointed out that there were lines on one of these 

documents which suggested that her signature had been copied. The panel accepted 

Ms 1’s evidence and placed reliance on the documentation submitted by the Agency 

and rejected those from Miss Shai. On the basis of the evidence before it, the panel 

rejected Miss Shai’s assertion that she had applied for the role of HCA.  

 

The copies of the time sheets that Miss Shai submitted were different from the time 

sheets that the Agency supplied to the NMC. The panel heard evidence that the white 

copy of the time sheet would be sent to the Agency for the purpose of wages being 

paid. The panel noted that both sets of documents contained the same printed 

information. The only difference between the documents was that someone had hand 

written on the documents supplied by Miss Shai. The panel had regard to the fact that 

all the pay evidence submitted to the NMC indicated that Miss Shai was being paid the 

rate for a registered nurse. The panel was not satisfied that the hand written information 

in the documents supplied by Miss Shai was accurate. 

 

Miss Shai submitted a “character reference” dated 30 June 2017, said to have been 

from a registered nurse. The maker of the statement suggested that she had 

accompanied Miss Shai to a meeting in December 2014 with the Agency. It was 

suggested that there were discussions regarding the employment of Miss Shai as a 

HCA. The panel placed no weight on this document. It had not been tested in evidence 

as the maker of the statement had not provided oral evidence. The statement 

contradicted the evidence that the panel accepted. Given the earlier findings of the 
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panel regarding the documents submitted by Miss Shai, it had also concerns about the 

document’s provenance.   

 

Taking that into account and having considered all of the evidence in respect of this 

charge the panel determined that Miss Shai had breached condition 6 (3) of her ICOP. It 

therefore found charge 3 proved.  

 

Charge 4: 

 

4. Between 28 November 2014 and approximately 23 April 2015, failed to disclose to 

Highland Care Agency Limited the existence of your Interim Conditions of Practice 

Order, in breach of conditions 6.1 and/or 6.2 of that Order; 

 

This charge is found proved. 

 

As outlined above, the panel determined that Miss Shai was subject to an ICOP order 

imposed by the NMC and that she knew of its existence, having attended the interim 

order hearing on 15 April 2014, the review hearing on 7 October 2014, and a further 

review hearing on 14 April 2015. The panel considered that it had found that Miss Shai 

failed to disclose her ICOP to the Agency in her job application form, dated 28 

November 2014.  

 

In her evidence to the panel Ms 1 was adamant that at no point did Miss Shai disclose 

her ICOP. She told the panel that the first time she became aware of the ICOP was on 

23 April 2015 during an inspection of the Agency by the Care Inspectorate, when the 

inspector informed her that one of the Agency’s nurses was under investigation by the 

NMC. 

 

Taking that into account and having considered all of the evidence in respect of this 

charge, the panel determined that Miss Shai had failed to disclose to the Agency 

existence of her ICOP, in breach of conditions 6 (1) and  6 (2), as highlighted above.   
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Charge 5: 

 

5. Having failed to disclose the existence of your Interim Conditions of Practice Order 

to Highland Care Agency Limited  as described at charge 5, worked one or more of 

the nursing shifts listed in Schedule 1 through Highland Care Agency Limited;  

 

This charge is found proved. 

 

In reaching its decision the panel had regard to Ms 1’s evidence that: “Grace had been 

working for the Agency and had undertaken a number of shifts from 5 January 2015.” 

The panel had careful regard to Miss Shai’s time sheets and payslips which indicated 

that at the time of the incidents, she was working and being paid as a registered nurse. 

 

On the basis of the documentary evidence before it, the panel was satisfied that Miss 

Shai, following her failure to disclose her ICOP to the Agency, had worked one or more 

of the shifts listed in Schedule 1. As such, the panel found charge 5 proved. 

 

Charge 6: 

 

6. Your conduct as described in charges 2, 4 and 5 above, was dishonest in that you 

knew that you were subject to Interim Conditions of Practice imposed on your 

practice on 15 April 2014. 

 

This charge is found proved. 

 

The panel considered the advice it received in relation to the judgement of Ivey, which 

states that: “When dishonesty is in question the fact-finding tribunal must first ascertain 

(subjectively) the actual state of the individual’s knowledge or belief as to the 

facts…once his actual state of mind as to knowledge or belief as to facts is established, 

the question whether his conduct was honest or dishonest is to be determined by the 

fact-finder by applying the (objective) standards of ordinary decent people. There is no 
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requirement that the defendant must appreciate that what he has done is, by those 

standards, dishonest.” 

 

In determining the question of dishonesty in charge 6, the panel looked at the 

components of charges 2, 4 and 5 to ascertain Miss Shai’s knowledge or belief as to the 

facts and then went on to consider whether her conduct would be deemed dishonest by 

applying the standards of ordinary decent people.  

 

The panel considered that Miss Shai knew about her ICOP order having attended the 

initial interim order hearing on 15 April 2014, the review hearing on 7 October 2014 and 

a further review hearing on 14 April 2015. She then failed to disclose the existence of 

the ICOP to the Agency and knowingly worked as a registered nurse without the 

appropriate supervision in breach of her ICOP. The panel noted in the decision for the 

review hearing on 14 April 2015 which Miss Shai attended, that review panel was 

informed that Miss Shai was not working as a registered nurse. However, documentary 

evidence in the form of the Agency’s booking sheet and Miss Shai’s time sheets 

indicated that she had worked on the day before the hearing and at some point on 14 

April 2015 at Queens Nursing Home, Ayrshire. In light of the above, the panel 

concluded that Miss Shai knew about her ICOP and the need to declare it, but 

deliberately and persistently worked on numerous occasions in breach of the NMC 

ICOP order.   

 

The panel considered the standards of ordinary decent people and determined that an 

ordinary decent person, with a full understanding of Miss Shai’s state of knowledge, 

would view her conduct in respect of charges 2, 4 and 5 as dishonest. Therefore, having 

considered all the evidence, and having applied the test set out in Ivey, the panel was 

satisfied that Miss Shai acted dishonestly. It therefore found charge 6 proved.  
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Procedural matter: 

 

After the panel announced its decision on the facts the issue of whether or not to 

consider misconduct and impairment, in two discreet stages was discussed. 

 

The panel were made aware that Ms Forsyth and the Legal Assessor had been in 

discussion and had not agreed on how best to proceed. 

 

The panel would be invited, by the NMC, to have regard to a document (of at least 38 

pages) when considering impairment. It was agreed that the panel should not have 

regard to that document when considering misconduct. 

 

Ms Forsyth invited the panel to adopt the normal course of considering misconduct and 

impairment together. She submitted that the panel was a professional panel and could 

put to one side the material that was produced at the impairment stage, when 

considering the issue of misconduct. 

 

Decision on whether to consider misconduct and impairment separately: 

 

The Legal Assessor invited the panel to exercise its power, in terms of Rule 24 (1) of 

the Rules, and consider misconduct and impairment separately. He suggested that, in 

the special circumstances of this case, it would be better for the issues to be considered 

separately. 

 

The panel accepted the advice of the Legal Assessor. 

 

The panel determined that, in the special circumstances of this case, there was little 

purpose in it having regard to a lengthy document and then disregarding it for the 

purpose of determining misconduct. The panel considered that the safer course would 

be to avoid seeing a document that would not assist it in determining misconduct. It 
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determined that discussions of misconduct and impairment (if misconduct is found) 

should be heard separately.  

 

Submissions on misconduct: 

 

Having announced its finding on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Miss Shai’s 

fitness to practise is currently impaired. The NMC has defined fitness to practise as a 

registrant’s suitability to remain on the register unrestricted. 

 

As outlined above, the panel considered the question of misconduct and impairment 

separately. 

 

Ms Forsyth submitted that there is no burden or standard of proof at this stage and in 

determining misconduct the panel may find assistance in the case Roylance v General 

Medical Council (no. 2) [2000] 1 AC 311 which defines misconduct as a word of general 

effect, involving some act or omission which falls short of what would be proper in the 

circumstances. The standard of propriety may often be found by reference to the rules 

and standards ordinarily required to be followed by a practitioner in the particular 

circumstances. She submitted that the facts found proved must be serious to result in 

misconduct being found.   

Ms Forsyth invited the panel to take the view that Miss Shai’s actions amounted to 

serious breaches of The Code: Standards of conduct, performance and ethics for 

nurses and midwives 2008 (the 2008 Code) and The Code: Professional standards of 

practice and behaviour for nurses and midwives (2015) (“the 2015 Code”). She directed 

the panel to specific paragraphs and identified where, in the NMC’s view, Miss Shai’s 

actions amounted to misconduct. With regard to the 2008 Code, Ms Forsyth submitted 

that Miss Shai breached the part of the Preamble to the Code relating to openness and 

honesty as well as paragraphs 51 and 61. With regard to the 2015 Code, Ms Forsyth 

submitted that Miss Shai’s actions breached the requirements of standards, 20 (20.1, 

20.2, 20.8) 23 (23.3). 
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Ms Forsyth submitted that Miss Shai’s conduct in lying on her job application form; not 

disclosing her ICOP to the Agency and working in breach of her ICOP order, were 

serious departures. Ms Forsyth therefore submitted that taken individually the matters 

found proved fell far short of the standards expected of a registered nurse and were 

sufficiently serious to amount to misconduct. 

 

Decision on misconduct: 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of the 2008 Code and the 2015 Code. 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that Miss Shai’s conduct did fall significantly short of the 

standards expected of a registered nurse, and that her actions amounted to breaches of 

the 2008 Code, specifically the Preamble where is states: 

 

“be open and honest, act with integrity and uphold the reputation of your profession.” 

 

And paragraphs: 

 

51. You must inform any employers you work for if your fitness to practise is called into 

question. 

 

61. You must uphold the reputation of your profession at all times.  

 

The panel determined that Miss Shai’s actions also breached the following parts of the 

2015 Code: 
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20 Uphold the reputation of your profession at all times, 

 

To achieve this, you must: 

 

20.1 keep to and uphold the standards and values set out in the Code 

 

20.2 act with honesty and integrity at all times… 

 

23 Cooperate with all investigations and audits 

 

To achieve this, you must: 

 

23.3 tell any employers you work for if you have had your practice restricted or had any 

other conditions imposed on you by us or any other relevant body. 

 

The panel bore in mind that breaches of the Code do not automatically equate to a 

finding of misconduct. However, the panel determined that the charges found proved 

were sufficiently serious to amount to misconduct. The panel determined that Miss 

Shai’s disregard for her regulator’s order and the conditions of practice order it had 

imposed to protect the public, was very serious. Miss Shai’s actions in deliberately 

concealing the existence of her ICOP and practising as a registered nurse in breach of 

them, put patients at unwarranted risk of harm. Furthermore, the panel determined that 

its finding of dishonesty for a protracted period of time was serious and in itself amounts 

to misconduct. 

In light of the above, the panel determined that Miss Shai’s actions in respect of the 

charges found proved amounted to a significant departure of the standards required of a 

registered nurse and therefore amounted to misconduct. 
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Submissions on impairment: 

 

With regard to the question of impairment, Ms Forsyth referred the panel to the case of 

Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) 

Grant [2011] EWHC 927 (Admin), particularly paragraph 76 of Mrs Justice Cox’s 

judgement, wherein she endorsed the questions formulated by Dame Janet Smith in her 

Fifth Shipman Report. Ms Forsyth submitted that all the four questions in paragraph 76 

of Mrs Justice Cox’s judgement in the case of Grant were engaged in Miss Shai’s case.  

 

In determining the question of current impairment and the risk of repetition, Ms Forsyth 

invited the panel to consider Miss Shai’s level of insight, remorse and remediation. She 

referred the panel to the case of Cohen v General Medical Council [2008] EWHC 581 

(Admin) and consider whether the misconduct found was easily remediable. At this 

stage, Ms Forsyth presented the panel with a decision of a Fitness to Practice (FtP) 

Committee hearing on 28 March 2018, where allegations of dishonesty relating to Miss 

Shai submitting a reference to Glasgow Sheriff Court which contained false information, 

were found proved. Ms Forsyth invited the panel to have regard to the case of Nicholas- 

Pillai v General Medical Council [2012] EWHC 2238 (Admin), when considering Miss 

Shai’s lack of insight and disrespect for her regulator in submitting documents 

purporting to be from the Agency, which this panel found not to be genuine. 

Ms Forsyth submitted that taking that into account, and the fact that Miss Shai has not 

demonstrated any insight, remorse or remediation, the risk of repetition is high. 

Therefore a finding of impairment on public protection grounds was necessary. Ms 

Forsyth further submitted that in view of the breach of fundamental tenets of the 

profession, a finding of impairment was also necessary on the grounds of the public 

interest in order to uphold proper professional standards and uphold public confidence 

in the NMC as a regulator. 
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The panel heard and accepted the advice of the legal assessor which included 

reference to the cases of Nicholas-Pillai and Grant. 

 

Decision on impairment: 

 

Having determined that the facts found proved in this case amount to misconduct, the 

panel next considered whether Miss Shai’s fitness to practise is currently impaired as a 

result of that misconduct. 

 

Mrs Justice Cox went on to say in Paragraph 76, quoting from Dame Janet Smith in her 

Fifth Shipman Report at 25.67: 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a.  Has in the past acted/or is liable in the future to act so as to put 

a     patient or patients at unwarranted risk of harm; 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

d.    has in the past acted dishonestly and/or is liable to act 

dishonestly in the future”. 

 

The panel determined that Miss Shai’s actions had engaged all four of the limbs of the 

test in the case of Grant above. The panel considered that Miss Shai’s ICOP order had 

been imposed to protect the public due to concerns about her fitness to practise. 

However, Miss Shai failed to disclose her ICOP to the Agency and worked without the 

appropriate level of supervision in breach of the ICOP order. The panel took into 

account, Ms 1’s evidence that Miss Shai had made a medication error, which placed 
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patients at risk of harm, whilst working in breach of her ICOP. Therefore, Miss Shai’s 

actions had in the past placed patients at unwarranted risk of harm. The panel had 

regard to the fact that patients and the public place trust in the nursing profession, and 

that nurses are expected to act in a way which justifies that trust. Honesty and integrity 

are the bedrock of the nursing profession and the panel considered that these were 

fundamental tenets of the profession. In the panel’s view, Miss Shai’s actions breached 

fundamental tenets of the profession and her dishonest conduct was also of such a 

nature as to bring the profession into disrepute. 

The panel bore in mind that the issue it had to determine was that of current 

impairment. It therefore considered whether Miss Shai is liable in the future to act in 

such a way as to place patients at unwarranted risk of harm, breach fundamental tenets 

of the profession, bring the profession into disrepute or act dishonestly. The decision 

regarding the risk of repetition would be informed by consideration of the level of insight, 

remorse and remediation Miss Shai has demonstrated and by whether her misconduct 

had been or was capable of being remedied.  

The panel had no evidence of insight, remorse or remediation from Miss Shai. In the 

panel’s view, Miss Shai failed to take any responsibility or accountability for her actions. 

Instead, she sought to deceive this panel by asserting that she had applied for, and 

worked in the role of a HCA. The panel determined that there was no recognition on the 

part of Miss Shai into the impact of her misconduct on patients, colleagues and the 

reputation of the nursing profession as a whole. The panel therefore concluded that 

Miss Shai has no insight into the misconduct found in her case. 

The panel was concerned by the issues around dishonesty and a lack of respect and 

flagrant disregard for the regulator demonstrated by Miss Shai. It noted the findings of 

the FtP substantive hearing on 28 March 2018, relating to issues of dishonesty against 

Miss Shai. This was another incident of Miss Shai sending one false document in the 

context of proceedings. The panel has already determined that Miss Shai’s defence to 

these charges before it, involved submitting documents that were false and inaccurate. 

The panel considered that these actions were deliberate and persistent and are 
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inherently difficult to remediate and Miss Shai has not presented any evidence of such 

remediation. The panel concluded that in the absence of insight, together with the fact 

that Miss Shai’s shortcomings have not been remedied, there is a high risk of repetition. 

The panel determined that in these circumstances, a finding of impairment is necessary 

on the grounds of public protection.  

The panel went on to consider whether a finding of impairment is also necessary to 

uphold proper professional standards and public confidence in the profession. The 

panel considered that Miss Shai’s breach of her conditions of practice order together 

with the finding of dishonesty is particularly serious. Therefore, public confidence would 

be undermined if a finding of impairment was not made. In view of these considerations, 

the panel determined that, irrespective of the risk of repetition, a finding of impairment 

on public interest grounds was required to mark Miss Shai’s behaviour as unacceptable.  

 

Having regard to all of the above, the panel was satisfied that Miss Shai’s fitness to 

practise is currently impaired, on both public protection and public interest grounds.  

Determination on sanction:  

The panel has considered this case carefully and has decided to make a Striking-Off 

Order. The effect of this order is that the NMC register will show that Miss Shai’s name 

has been struck-off. 

 

In reaching this decision, the panel had regard to all the evidence that has been 

presented in this case, together with the submissions of Ms Forsyth on behalf of the 

NMC.  

 

Ms Forsyth addressed the panel on the question of sanction and noted the aggravating 

and mitigating factors in this case. She referred the panel to the Sanctions Guidance 

(“SG”), and the case of Parkinson v NMC [2010] EWHC 1898 (Admin) for consideration 

of dishonesty. Ms Forsyth submitted that the NMC’s suggested sanction bid was that of 
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a striking off order as Miss Shai’s behaviour in relation to matters found proved was 

fundamentally incompatible with her remaining on the register. 

  

The panel heard and accepted the advice of the legal assessor in relation to the factors 

it should take into account at this stage.  

 

The panel bore in mind that any sanction imposed must be appropriate and 

proportionate and, although not intended to be punitive in its effect, may have such 

consequences. The panel had careful regard to the SG published by the NMC. It 

recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  

 

The panel first considered the aggravating and mitigating factors in this case. 

 

The panel identified the following as aggravating factors in this case: 

 Miss Shai’s lack of insight and reflection into the impact of her misconduct on 

patients, colleagues and reputation of the nursing profession;  

 Miss Shai’s lack of remediation and remorse; 

 Her misconduct placed patients at unwarranted risk of harm when she repeatedly 

failed to adhere to her ICOP order;  

 The misconduct which involved dishonesty which was premediated, persistent 

and repeated over a  long period of time;  

 The high risk, and evidence of repetition of her misconduct;  

 Miss Shai is currently on a 12 month substantive suspension order for matters 

relating to dishonesty; 

  Miss Shai’s persistent disrespect and flagrant disregard for her regulator and the 

regulatory process; 
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 Miss Shai’s misconduct and dishonesty was motivated by her placing her own 

interests over those of patients’ safety. 

With regard to mitigating factors, the panel was not aware of any personal mitigation. 

The panel noted the references which were submitted by Miss Shai earlier in these 

proceedings attesting to her good character and clinical practice. However, the panel 

did not attach much weight to these references in light of its findings and concerns 

about the provenance of other documents submitted by Miss Shai.  

The panel next turned to the question of which sanction, if any, to impose. It considered 

each available sanction in turn, starting with the least restrictive sanction and moving 

upwards. 

The panel first considered whether to take no action. The panel bore in mind that it had 

identified at the impairment stage that there remained a high risk of repetition in this 

case. Any repetition would bring with it a real risk of harm to patients. To take no action 

would therefore not provide protection to the public. In addition, the panel considered 

that to take no further action would be inadequate to mark the seriousness of Miss 

Shai’s misconduct and it would therefore not address the public interest considerations 

of this case.  

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel considered that Miss Shai’s impairment was not at the lower end of the 

spectrum and that a caution order would be inappropriate in view of the seriousness of 

the matters found proved. In light of the risk of repetition identified at the impairment 

stage, it would offer no protection to the public, as it would not restrict Miss Shai’s 

practice. Therefore, the panel decided that it was not proportionate nor in the public 

interest to impose a caution order. 

  

The panel next considered whether placing conditions of practice on Miss Shai’s 

registration would be a sufficient and appropriate response. The panel was mindful that 

any conditions imposed must be proportionate, measurable and workable. Given Miss 

Shai’s history of breaching and failing to comply with conditions of practice, the panel 
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concluded that placing conditions on her practice would not be appropriate. 

Furthermore, the panel determined that it was not possible to formulate conditions 

which would address the concerns emanating from its findings of dishonesty, noting that 

Miss Shai is already subject to a suspension order following findings of dishonesty. The 

panel therefore concluded that placing conditions on Miss Shai’s registration would not 

adequately address the seriousness of this case, protect the public nor address the 

public interest. 

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The panel had regard to the SG where it states:  

“Key things to weigh up before imposing this order include: 

 whether the seriousness of the case require temporary removal from the 

register? 

 will a period of suspension be sufficient to protect patients, public confidence in 

nurses and midwives, or professional standards? 

[…] 

 a single instance of misconduct but where a lesser sanction is not sufficient 

 no evidence of harmful deep-seated personality or attitudinal problems 

 no evidence of repetition of behaviour since the incident 

 the Committee is satisfied that the nurse or midwife has insight and does not 

pose a significant risk of repeating behaviour. 

The panel considered that Miss Shai’s misconduct had placed patients at unwarranted 

risk of harm. It bore in mind its findings that there is a high risk of her misconduct, which 

involved deliberate and persistent dishonesty, being repeated due to her lack of insight, 

remorse and remediation. The panel considered that Miss Shai’s misconduct was not 

isolated, but amounted to premediated dishonest behaviour over a long period of time. 

In the panel’s judgement, Miss Shai’s dishonesty, which was in a clinical setting and 

motivated by placing her interests over those of patients’ safety, was particularly serious 

and not at the lower end of spectrum of dishonest conduct. Having carefully considered 
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the guidance on the seriousness of dishonesty in the SG, the panel concluded that Miss 

Shai’s dishonesty involved:  

 deliberately breaching the professional duty of candour to cover up when things 

have gone wrong, especially if it could cause harm to patients; 

 direct risk to patients; 

 premeditated, systematic and longstanding deception; 

The panel determined that Miss Shai’s misconduct, as highlighted by the facts found 

proved was a significant departure from the standards expected of a registered nurse. 

The panel concluded that the serious breaches of the fundamental tenets of the 

profession evidenced by Miss Shai’s misconduct and her flagrant disregard for the NMC 

as her regulator are fundamentally incompatible with her remaining on the register. The 

panel determined that a suspension order would not be a sufficient, appropriate or a 

proportionate sanction to protect the public or satisfy the public interest considerations 

of this case. In the panel’s judgement, public confidence in the profession and the NMC 

as a regulator would be undermined by the imposition of a suspension order. 

Balancing all of these factors and after taking into account all of the evidence before it 

during this case, the panel determined that the only appropriate and proportionate 

sanction is that of a striking-off order. It is the only order sufficient to protect the public 

and meet the public interest in declaring and upholding the proper standards in the 

nursing profession and to meet the public interest in maintaining public confidence in 

the nursing profession and the NMC as its regulator. 

 

Accordingly, the panel directs that Miss Shai’s name be removed from the Register. 
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Determination on Interim Order: 

 

Ms Forsyth, on behalf of the NMC, submitted that an interim suspension order should 

be imposed on the basis of protection of the public and otherwise in the public interest. 

She submitted that the interim suspension order, which would take immediate effect, 

should be for a period of 18 months to cover the possibility of an appeal being lodged by 

Miss Shai in the 28 day appeal period.  

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel considered the circumstances of the case and its decision for imposing a 

striking off order.  

 

The panel had particular regard to its earlier finding that there remained a risk of 

repetition of the significant failings identified in Miss Shai’s practice. It also bore in mind 

the seriousness of the matters which it has found proved and concluded that in light of 

its earlier decisions on impairment and sanction, an interim order was necessary for the 

protection of the public and is otherwise in the public interest in order to uphold 

professional standards and maintain public confidence in the profession.  

 

For the reasons already set out in detail in the decision on sanction, the panel 

considered that a workable interim conditions of practice order could not be formulated 

which would be adequate to address the concerns in this case so as to protect the 

public pending any appeal. The panel considered that although Miss Shai is currently 

subject to a suspension order, it had no power in relation to the review or the timing of 

the review of that suspension order. The panel therefore concluded that it is necessary 

for Miss Shai’s registration to be subject to an interim suspension order on the grounds 

of public protection and in the public interest. To do otherwise would be inconsistent 

with its earlier findings.  
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The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim suspension order will be replaced by a striking off 

order 28 days after Miss Shai is sent the decision of this hearing in writing. 

 

 

That concludes this determination. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


