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Nursing and Midwifery Council 
 

Fitness to Practise Committee 
 

Substantive Order Review Hearing 

21 December 2018 

 
Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

 
 

Name of registrant: Mitchell Mciver 
 
NMC PIN:  00B1528O 
 
Part(s) of the register: Registered Nurse – Sub Part 1 
 Adult (18 February 2000) 
 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel members:  Raymond Marley (Chair, Lay member) 
  Mark Gibson (Registrant member) 
  Sophie Kane (Registrant member) 
 
Legal Assessor:  Nigel Mitchell 
 
Panel Secretary:  Alison Martin 
 
Nursing and Midwifery Council:  Represented by Tamsin Ryder, Case 

Presenter 
 
Mr Mciver:  Not present and not represented in absence 
 
Order being reviewed: Suspension Order (12 months) 
 
Fitness to Practise: Impaired 
  
Outcome: Striking off order to come into effect at the end 

of 31 January 2019 in accordance with Article 
30 (1) 
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Service of Notice of Hearing 

The panel was informed at the start of this hearing that Mr Mciver was not in 

attendance, nor was he represented in his absence. 

 

The panel was informed that the notice of this hearing was sent to Mr Mciver’s 

registered address by recorded delivery and first class post on 22 November 2018. 

Royal Mail Track and Trace shows that this notice was delivered to the registered 

address on 23 November 2018. 

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Proceeding in absence 

The panel then considered proceeding in the absence of Mr Mciver. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  

 

The panel considered all of the information before it, together with the submissions 

made by Ms Ryder, on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

Ms Ryder drew the panel’s attention to an email from Mr Mciver dated 19 December 

2018 in which he stated that “I will not be attending the hearing.” Ms Ryder also told the 

panel that as the order expires at the end of 31 January 2019 it is in the public interest 

for the review to take place, as otherwise it would lapse.  

 

The panel was satisfied that Mr Mciver was aware of today’s hearing and it was of the 

view that he had chosen to disengage. The panel, therefore, concluded that Mr Mciver 

had chosen voluntarily to absent himself. The panel had no reason to believe that an 

adjournment would result in Mr Mciver’s attendance. Having weighed the interests of Mr 
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Mciver with those of the NMC and the public interest in an expeditious disposal of this 

hearing the panel determined to proceed in his absence.   

 

Application under Rule 19 

Ms Ryder submitted that any references to Mr Mciver’s health during this hearing should 

be heard in private. However, she submitted that there was a public interest in the rest 

of the hearing being heard in public.  

 
The panel accepted the advice of the legal assessor. While Rule 19 (1) provides, as a 

starting point, that hearings shall be conducted in public, Rule 19 (3) states that the 

panel may hold hearings partly or wholly in private if it is satisfied that this is justified by 

the interests of any party or by the public interest.  

 

The panel determined that any references to Mr Mciver’s health during the course of 

this hearing should be heard in private. However, the panel considered there was a 

public interest in the remainder of the hearing being heard in public. The panel 

determined to go into private should matters relating to Mr Mciver’s health need to be 

raised. 

 

Decision and reasons on review of the current order: 

The panel decided to impose a striking off order. This order will come into effect at the 

end of 31 January 2019 in accordance with Article 30 (1) of the Nursing and Midwifery 

Order 2001 (as amended) (the Order).  

 

This is the second review of a suspension order, originally imposed by a panel of the 

Conduct and Competence Committee on 28 June 2017 for six months. The order was 

extended by a Fitness to Practise Committee on 21 December 2017 for 12 months and 

is due to expire at the end of 31 January 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 
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That you, whilst employed as a registered nurse by Isle of Wight NHS Trust and 

working at St Mary’s Hospital (“the Hospital”) as an Emergency Nurse 

Practitioner   

 

1. On 21 August 2015 took a vial of Actrapid Insulin from your employer 

without authorisation, for your own use; 

 

2. On an unknown date between 13 May 2015 and 23 August 2015 took 

from your employer without authorisation a packet of Co-Codamol tablets 

prescribed for Patient CW; 

 

3. (a) On an unknown date between 9 July 2015 and 23 August 2015 took 

from your employer without authorisation a CD-ROM containing patient 

identifiable information and clinical records;  

 

(b) Pursuant to charge 3(a) failed to ensure patient records, in the form of 

the said CD-ROM, were safely stored; 

 

4. […] 

   

5. From 16 September 2016 to date failed to engage with the NMC 

investigation, in that you failed to return completed medical consent forms, 

despite reminder letters sent; 

 

And, in light of the above, your fitness to practise is impaired by reason of 

your misconduct. 

 

The substantive panel determined the following with regard to impairment: 

 

“The panel next went on to decide if as a result of this misconduct Mr 

Mciver’s fitness to practise is currently impaired. 
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Nurses occupy a position of privilege and trust in society and are expected 

at all times to be professional. Patients and their families must be able to 

trust nurses with their lives and the lives of their loved ones. Nurses must 

make sure that their conduct at all times justifies both their patients’ and 

the public’s trust in the profession. In this regard the panel considered the 

judgement of Mrs Justice Cox in the case of Council for Healthcare 

Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant 

[2011] EWHC 927 (Admin) in reaching its decision. 

 

In paragraph 74 she said: 

 

In determining whether a practitioner’s fitness to practise is 

impaired by reason of misconduct, the relevant panel should 

generally consider not only whether the practitioner 

continues to present a risk to members of the public in his or 

her current role, but also whether the need to uphold proper 

professional standards and public confidence in the 

profession would be undermined if a finding of impairment 

were not made in the particular circumstances.  

 

Mrs Justice Cox commended the following as the appropriate test for 

panels: 

 

Do our findings of fact in respect of the doctor’s 

misconduct, deficient professional performance, 

adverse health, conviction, caution or determination 

show that his/her fitness to practise is impaired in the 

sense that s/he: 

 

a) has in the past acted and/or is liable in the future to 

act so as to put a patient or patients at 

unwarranted risk of harm; and/or 
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b) has in the past brought and/or is liable in the future 

to bring the medical profession into disrepute; 

and/or 

c) has in the past breached and/or is liable in the 

future to breach one of the fundamental tenets of 

the medical profession; and/or 

d) … 

 

The panel found that Mr Mciver’s misconduct engaged limbs a), b) and c) 

of the above test.  

 

The panel considered that, by virtue of removing controlled drugs 

prescribed for a patient from a clinical setting and leaving them 

unsupervised in his bag for a prolonged period of time, Mr Mciver put 

members of the public at a potential risk of harm. Further, it considered 

that by taking and failing to safely store a CD-ROM, which had patient 

identifiable information burnt into it and written on it, Mr Mciver created a 

clear data protection risk for this patient. 

 

The panel also considered that all charges, both individually and 

collectively, breached the fundamental tenets of the nursing profession 

and brought its reputation into disrepute. The panel considered Mr 

Mciver’s apparent disregard for his regulator in charge 5 to be of 

seriousness as it undermines the self-regulation of the profession. 

 

Mr Mciver has not engaged with the NMC in relation to these proceedings 

since September 2016 and, as a consequence, the panel had no current 

evidence of insight, remorse or remediation. It also had no information 

about the current state of Mr Mciver’s health.  

 

The panel was therefore of the view that if Mr Mciver was permitted to 

return to unrestricted practice, there would be a real risk of repetition of his 

misconduct and therefore a risk that he would again put the public at a risk 
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of harm, breach fundamental tenets of the nursing profession and bring its 

reputation into disrepute. He could also put himself at considerable risk of 

harm were his actions, in relation to taking and using the insulin, to be 

repeated. Indirectly these actions would also put patients at risk of harm. 

 

The panel therefore decided that a finding of impairment is necessary on 

the grounds of public protection.  

 

The panel bore in mind that its primary function is to protect patients and 

the wider public interest which includes maintaining confidence in the 

nursing profession and upholding proper standards and behaviour.  

 

Having taken into account the principles set out in Grant, the panel was in 

no doubt that confidence in the profession would be undermined if, having 

regard to the serious nature of Mr Mciver’s misconduct and his apparent 

disregard for his regulator, a finding of impairment were not to be made. 

Accordingly, the panel decided that, a finding of impairment is also 

necessary on public interest grounds. 

 

Having regard to all of the above the panel was satisfied that Mr Mciver’s 

fitness to practise is currently impaired.” 

 

The first reviewing panel determined the following with regard to impairment: 

 

“The panel determined that there is no evidence of any material change since the 

previous review hearing. The panel noted that Mr Mciver’s lack of engagement 

was an issue that was raised at the substantive hearing and that he remains 

disengaged from the NMC. In view of Mr Mciver’s disengagement, the panel had 

no evidence before it of his current capacity to practise safely. The panel 

therefore decided that a risk of repetition remains and that a finding of current 

impairment is necessary on the grounds of public protection.  
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The panel had borne in mind that its primary function was to protect patients and 

the wider public interest which includes maintaining confidence in the nursing 

profession and upholding proper standards of conduct and performance. The 

panel determined that, in this case, a finding of current impairment on public 

interest grounds is required. 

 

For these reasons, the panel finds that Mr Mciver’s fitness to practise remains 

impaired.”  

 

The substantive panel determined the following with regard to sanction. 

 

“The panel considered the aggravating and mitigating factors in this case. It 

found the following to be aggravating factors: 

 

1. Mr Mciver has not engaged with his Regulator since September 2016 and 

as a result the panel has no current evidence of any remorse, insight or 

remediation.  

 

The panel found the following to be mitigating factors: 

 

1. At the time of the incidents Mr Mciver was in poor health, which had a 

significant bearing on his misconduct.  

 

2. In his written response to the charges dated 7 September 2016 Mr Mciver 

made admissions to some of the charges and accepted responsibility for 

them. He also appeared to have been conscious of his health issues and 

the need to address them. 

 

3. There is no evidence of any previous NMC or other regulatory 

proceedings against Mr Mciver during his 12 year career as a nurse in the 

United Kingdom. 

 



9 
 

4. Mr Mciver had provided a positive testimonial from an Emergency 

Medicine Consultant at the Hospital (Dr 1). Although the testimonial 

makes no reference to the specific charges found proved, Dr 1 appears to 

have been aware of the circumstances surrounding Mr Mciver’s 

misconduct. 

 

The panel considered each of the sanctions in ascending order. 

 

The panel first considered whether to take no action, but concluded that this 

would be inappropriate in view of the seriousness of the case and the need for 

public protection. The panel decided that it would be neither proportionate nor in 

the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the 

circumstances, the panel took into account the ISG, which states that a caution 

order may be appropriate where ‘the case is at the lower end of the spectrum of 

impaired fitness to practise and the panel wishes to mark that the behaviour was 

unacceptable and must not happen again.’ The panel considered that Mr 

Mciver’s misconduct was not at the lower end of the spectrum and that a caution 

order would be inappropriate in view of the seriousness of the case and the need 

for public protection. The panel decided that it would be neither proportionate nor 

in the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Mr Mciver’s 

registration would be a sufficient and appropriate response. The panel was 

mindful that any conditions imposed must be proportionate, measurable and 

workable. The panel took into account the ISG, in particular: 

 

64.4 Potential and willingness to respond positively to retraining. 

 

 64.8 It is possible to formulate conditions and to make 

provision as to how conditions will be monitored. 
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The panel considered that Mr Mciver’s misconduct is potentially remediable. 

However, Mr Mciver had disengaged with these proceedings and, as a result, the 

panel could not be satisfied that Mr Mciver would be willing or able to comply with 

a conditions of practice order.  

 

The panel therefore concluded that there are no practical or workable conditions 

that could be formulated, given Mr Mciver’s lack of engagement.  

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. ISG paragraph 68 indicates that a suspension order may 

be appropriate where some of the following factors are engaged: 

 

 68. This sanction may be appropriate where the 

misconduct is not fundamentally incompatible with continuing to 

be a registered nurse or midwife in that the public interest can 

be satisfied by a less severe outcome than permanent removal 

from the register. This is more likely to be the case when some 

or all of the following factors are apparent (this list is not 

exhaustive): 

 

 68.2  No evidence of harmful deep-seated personality or 

attitudinal problems. 

 

68.3 No evidence of repetition of behaviour since the incident. 

 

… 

 

The panel decided that, although Mr Mciver’s actions, as outlined in the facts 

found proved, fell significantly short of the standards expected of a registered 

nurse, when considered in light of all the mitigating factors, they were not 

fundamentally incompatible with him remaining on the register. The panel was 

mindful that at the time of the incidents Mr Mciver [PRIVATE]. The panel was 

mindful that in his reference dated 1 July 2016 the Emergency Medicine 
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Consultant at the Hospital described Mr Mciver as ‘hardworking competent 

practitioner’ with ‘excellent work ethic’ and performance which ‘has invariably 

exceeded expectations’.  

 

In all the circumstances, the panel considered that a suspension order would be 

sufficient to protect the public and to uphold the public interest in maintaining 

confidence in the NMC as the regulator and in the nursing profession. 

 

The panel next considered whether a striking-off order would be proportionate in 

this case. Whilst the panel considered that Mr Mciver’s disengagement with his 

regulator and his repeated failure to consent to the current state of his health 

being assessed, to be serious, it concluded that, in light of all the mitigating 

factors, imposing a striking-off order would be disproportionate at this stage.” 

 

The first reviewing panel determined the following with regard to sanction:  

 

“The panel considered the imposition of a further period of suspension. This 

panel advises Mr Mciver to engage with the NMC to assist a future reviewing 

panel to assess his fitness to practise. The panel was of the view that had he 

engaged and indicated a desire to return to practice, it might have been possible 

to formulate workable conditions to support him. The panel therefore concluded 

that a further suspension order, for a period of 12 months, gives Mr Mciver the 

opportunity to re-engage with the NMC and an opportunity to approach past and 

current health professionals to attest to his capacity to resume safe practice. In 

the circumstances, the panel determined that a period of 12 months is the 

appropriate and proportionate length of order. It notes that a striking-off order 

would be open to a future reviewing panel should Mr Mciver continue to 

disengage.” 

 

Decision on current fitness to practise 

The panel has considered carefully whether Mr Mciver’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 



12 
 

restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  

 

The panel has had regard to all of the documentation before it. It has taken account of 

the submissions made by Ms Ryder on behalf of the NMC.  

 

Ms Ryder submitted that on the grounds of public protection and in the public interest it 

should consider imposing a striking off order. [PRIVATE] She told the panel that 

although Mr Mciver’s conduct was capable of remediation, the panel had no evidence 

before it of remediation and therefore the risk of patient harm remained. Ms Ryder 

referred the panel to the last reviewing panel’s reasons which included that a striking-off 

order would be open to a future reviewing panel. 

 

Although Mr Mciver in his email has written that “I have now retired. ………. and 

therefore wish for my name to be removed from the register. I will never ever return to a 

profession ……” Ms Ryder told the panel that under the NMC guidance a panel must 

have before it a clear explanation of the nurse’s future plans together with full 

engagement. Ms Ryder submitted that the email from Mr Mciver was not sufficient and 

that the risk was too great to allow the order to lapse in these circumstances.  

 

The panel heard and accepted the advice of the legal assessor.   

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Mr Mciver’s fitness to practise remains impaired. The 

panel noted the contents of the email from Mr Mciver and determined that there is no 

evidence of any material change since the previous review hearing. The panel noted 

that whilst Mr Mciver had engaged in a limited way before this hearing, his lack of 

engagement with the NMC in relation to these proceedings was an issue that was 

raised at the substantive hearing and at the first review. Despite Mr Mciver’s email, the 
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panel had no current evidence before it of his insight, remorse or remediation or his 

current capacity to practise safely. The panel therefore decided that there remains a risk 

of repetition and that a finding of current impairment is necessary on the grounds of 

public protection.  

 

The panel had borne in mind that its primary function was to protect patients and the 

wider public interest which includes maintaining confidence in the nursing profession 

and upholding proper standards of conduct and performance and that public confidence 

in the NMC would be undermined if a finding of impairment were not made. The panel 

determined therefore that a finding of current impairment on public interest grounds is 

required. 

 

For these reasons, the panel finds that Mr Mciver’s fitness to practise remains impaired.  

 

Determination on sanction 

Having found Mr Mciver’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 30 of the Order. The panel has also taken into account the 

NMC’s Sanctions Guidance (SG) and has borne in mind that the purpose of a sanction 

is not to be punitive, though any sanction imposed may have a punitive effect. 

 

The panel considered the submissions made by Ms Ryder on behalf of the NMC and 

noted the contents of Mr Mciver’s email dated 19 December 2018 but decided that 

nothing has materially changed since the last review.  

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the risk of repetition identified and seriousness of the case. The 

panel decided that it would be neither proportionate nor in the public interest to take no 

further action. 

The panel then considered whether to impose a caution order but concluded that this 

would be inappropriate in view of the risk of repetition identified and seriousness of the 

case. The panel decided that it would be neither proportionate nor in the public interest 

to impose a caution order. 
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The panel considered imposing a conditions of practice order. The panel had regard to 

the findings made by the substantive panel and by the first reviewing panel. It 

considered that Mr Mciver’s misconduct is potentially remediable. However, Mr Mciver 

had disengaged with the proceedings and his engagement before this panel was 

limited. The panel could not be satisfied that Mr Mciver would be willing or able to 

comply with a conditions of practice order. The panel therefore concluded that there are 

currently no practical or workable conditions that could be formulated. 

 

The panel next considered imposing a further suspension order. The panel noted that 

Mr Mciver has shown some remorse for his misconduct in his 19 December 2018 email. 

However, Mr Mciver has not demonstrated any insight into his previous failings and he 

has not engaged with the NMC proceedings since September 2016, despite requests 

for him to re-engage. Mr Mciver’s engagement before this panel has been limited to a 

short email in which he said he wished his name to be removed from the register. 

Nevertheless, he had not provided evidence to show that he no longer posed a risk to 

the public. The panel considered allowing the order to lapse on expiry at the end of 31 

January 2019. However, in view of the seriousness of the case and the lack of certainty 

around Mr Mciver’s future plans, the panel determined the risk of patient harm remains 

high and to allow the order to lapse is inappropriate. This panel did note that both 

previous panels did consider a striking off order but deemed it inappropriate at those 

earlier stages. This panel determined that it was necessary to take action to prevent Mr 

Mciver from practising in the future and concluded that the only sanction that would 

adequately protect the public and serve the public interest was a striking-off order. 

This decision will be confirmed to Mr Mciver in writing. 

 

That concludes this determination. 

 

 


