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Nursing and Midwifery Council 
Fitness to Practise Committee 

 
Substantive Order Review Hearing 

 
21 December 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

 

Name of registrant: Bernadette Joanna Kelly 
 
NMC PIN:  99I7194E 
 
Part(s) of the register: Registered Midwife - November 2002 
 
Area of Registered Address:  West Sussex 
 
 
Type of Case: Misconduct 
 
Panel Members: Tim Mann (Chair, Lay member) 

Evette Roberts (Registrant member) 
Catherine Askey (Registrant member) 
 

Panel Secretary:    Anita Abell 
 

 
Legal Assessor: Simon Walsh 
 
NMC: Represented by Maria Buckingham, case 

presenter  
 
Ms Kelly: Not present and not represented  
 
 
Order being reviewed: Suspension Order 6 months 
  
Outcome: Striking off order to come into effect at the end 

of 7 February 2019 in accordance with Article 
30 (1). 
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Service of notice of hearing 

 

The panel was informed at the start of this hearing that notice had been sent to Ms Kelly 

on 22 November 2018 by Royal Mail signed for service and first class post to her 

registered address. The notice gave the time, date and place of the hearing.   

 

The panel accepted the advice of the legal assessor, that the notice had been sent to 

the address recorded for Ms Kelly on the Wiser System 28 days before the hearing. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules).  

 

Decision on proceeding in absence 

 

The panel then considered continuing in the absence of Ms Kelly.  

 

Ms Buckingham submitted that the panel should proceed in the absence of Ms Kelly.   

She informed the panel that the Track and Trace record indicates that the notice of 

hearing was delivered on 23 November 2018. She drew the panel’s attention to the 

telephone note of 28 June 2018 which gave details of a conversation between Ms Kelly 

and her case officer. Ms Kelly indicated that she no longer wanted to work as a midwife, 

which Ms Buckingham submitted may explain her disengagement. 

 

The panel heard and accepted the advice of the legal assessor.   

 

The panel concluded that Ms Kelly was aware of the hearing and had chosen not to 

attend.  Ms Kelly has not requested an adjournment and the panel concluded that an 

adjournment was unlikely to secure her attendance at a later date. The panel noted the 

contents of the telephone note dated 26 June 2018 which indicated that Ms Kelly no 

longer wished to practise as a midwife. 
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Having weighed the interests of Ms Kelly with those of the NMC and the public interest 

in an expeditious disposal of this hearing the panel determined to proceed in her 

absence.   

 

Decision and reasons on review of the current order 

 

The panel decided to make a striking off order. This order will come into effect at the 

end of 7 February 2019 in accordance with Article 30 (1) of the Nursing and Midwifery 

Order 2001 (as amended) (the Order).  

 

This is the second review of a suspension originally imposed by a Conduct and 

Competence panel on 6 July 2017 for 12 months. The order was reviewed on 27 June 

2018 by a panel of the Fitness to Practise Committee when a further suspension order 

for 6 months was imposed.  The current order is due to expire on 7 February 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 
That you, a Registered Midwife, while working on the Delivery Suite at Medway Maritime 

Hospital on 5 April 2015:  

1.You failed to inform one or more of the following that Baby B was delivered showing 

signs of life: 

 

1.1. Patient A; [found proved] 

1.2. Relative C; [found proved]  
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1.3. Midwife in charge; [found proved]  

1.4. Medical staff; [found proved by admission]  

 

2. You failed to document that:  

 

2.1. Baby B was delivered showing signs of life; [found proved by admission]  

2.2. Baby B’s limbs were moving; [found proved by admission]  

2.3. Baby B’s heart was beating for 15 minutes; [found proved by admission]  

2.4. Baby B’s Apgar score; [found proved by admission]  

2.5. Baby B died; [found proved by admission]  

 

3. You wrapped Baby B in an incontinence pad; [found proved by admission]  

 

4. When Relative C asked you why Baby B’s limbs were moving you told him it was a 

reflex; [found proved by admission]  

 

5. … 

 

6. At approximately 20:15 interpreted Patient D’s CTG as suspicious when it was 

pathological; [found proved by admission]  

 

7. Between 20:15 and 20:55 you did not escalate Patient D to the midwife in charge 

and/or a doctor; [found proved by admission]  

 

8. Between 20:55 and 21:30, you did not promptly inform the midwife in charge that:  

 

8.1. There was meconium stained liquor; [found proved]  

8.2. … 

 

The first reviewing panel determined the following with regard to impairment: 

 

The panel has considered carefully whether Ms Kelly’s fitness to practise remains 

impaired. Whilst there is no statutory definition of fitness to practise, the NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register without 
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restriction. In considering this case, the panel has carried out a comprehensive review 

of the order in light of the current circumstances. It has noted the decision of the last 

panel. However, it has exercised its own judgment as to current impairment.  

 

The panel heard and accepted the advice of the legal assessor.  

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. The panel has also had regard to all of the 

documentation before it.  

 

The panel had regard to the decision of the substantive hearing panel and noted the 

recommendations made by that panel which would have been of assistance to this 

reviewing panel. The panel noted that Ms Kelly has not taken any action in relation to 

the recommendations nor has she provided the NMC with any up-to-date information 

about her current circumstances.  

 

The panel noted that there has been a sustained lack of engagement from Ms Kelly 

with the NMC and thus this panel had no information before it to suggest that Ms Kelly 

has remediated her failings or demonstrated any insight into her failures. The panel 

could not be satisfied that Ms Kelly is no longer a risk to the public.  

 

In the absence of any further information from Ms Kelly, the panel formed the view 

that her fitness to practise remains currently impaired on both public protection and 

public interest grounds.  

 

The first reviewing panel determined the following with regard to sanction:  

 

Having found Ms Kelly’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that 

its powers are set out in Article 30 of the Order. The panel has also taken into account 

the NMC’s Sanctions Guidance (“SG”) and has borne in mind that the purpose of a 

sanction is not to be punitive, though any sanction imposed may have a punitive 

effect.  
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The panel heard and accepted the advice of the legal assessor.  

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of seriousness of the charges found proved. Taking no further 

action would place no restrictions on Ms Kelly’s practice and so would not protect the 

public or mark the public interest.  

 

The panel then considered whether to impose a caution order but concluded that this 

would be inappropriate. The imposition of a caution order would not place restrictions 

on Ms Kelly’s practice and so would not protect the public or mark the public interest.  

 

The panel next considered the imposition of a conditions of practice order but 

decided that this would be inappropriate. Ms Kelly has not provided any evidence of 

how she has kept her clinical skills and knowledge up to date nor insight into the 

extend of her misconduct and therefore there is no evidence before this panel to 

suggest that she would comply with any conditions of practice. The panel decided 

that a conditions of practice order would not be workable to appropriate and would 

not protect the public or satisfy the public interest.  

 

The panel considered imposing a further period of suspension. The panel took into 

account the seriousness of the charges found proved. The panel noted that Ms Kelly 

has only demonstrated limited insight into her failures. The panel further noted that 

there has been no evidence of remediation from Ms Kelly. The panel noted that Ms 

Kelly has made numerous references to the fact that she may complete a return to 

practice course, however the panel did not have any concrete evidence of this. The 

panel noted that in the email from Ms Kelly to the NMC, dated 8 June 2018, she 

indicated that she was considering an alternative career path. However given that 

this reference was made very recently and that Ms Kelly had previously indicated 

that she may complete the return to practice course the panel could not be satisfied 

that she has reached the final decision on whether she is choosing an alternative 

career path.  
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The panel concluded that a further period of suspension for 6 months would 

adequately protect the public and serve the public interest and further allow Ms Kelly 

to reflect and remediate on her errors. The panel was aware that a future panel 

reviewing this order will have the option of imposing a more serious sanction should 

it feel appropriate to do so.  

As such, the panel extended the current suspension order for a period of 6 months.  

This order must be reviewed before its expiry. A future panel reviewing this order 

may be assisted by:  

• Evidence of how Ms Kelly has kept her clinical skills and knowledge up to date;  

• Engagement with the regulator;  

• Attendance at the hearing, either in person or remotely;  

• References and testimonials; and  

• A reflective piece.  

 

 

Decision on current fitness to practise 

 

This panel has considered whether Ms Kelly’s fitness to practise is currently impaired. 

Whilst there is no statutory definition of fitness to practise, the NMC has defined fitness 

to practise as a registrant’s suitability to remain on the register without restriction. In 

considering this case, the panel has carried out a comprehensive review of the order in 

light of the current circumstances. It has noted the decision of the last panel. However, it 

has exercised its own judgment as to current impairment.  

 

The panel had regard to the submissions of Ms Buckingham and all of the 

documentation before it.  That documentation included the telephone note of 28 June 

2018. 

 

The panel heard and accepted the advice of the legal assessor.   
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In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Ms Kelly’s fitness to practise remains impaired.  

 

The panel took into account that there has been no engagement since the previous 

review hearing.  Ms Kelly has produced no evidence of remediation, nor has she 

expressed remorse. In fact, the only information from her is included in the telephone 

note which records that that she no longer wishes to work as a midwife.  The panel took 

into account that the note also records that Ms Kelly “doesn’t care” what the reviewing 

panel sitting in June 2018 decides.  This panel considered that this was indicative of Ms 

Kelly’s attitude towards these proceedings. 

 

The panel has concluded that there has been no change in the situation since the 

previous review hearing.  That hearing concluded that Ms Kelly did not provide any 

evidence of remediation.  It gave five recommendations for Ms Kelly to comply with, all 

of which she has ignored.  

 

The panel has therefore determined in the light of Ms Kelly’s continuing disengagement 

that her fitness to practice remains impaired. 

 

 

Determination on sanction 

 

Having determined that Ms Kelly’s fitness to practise is currently impaired, the panel 

then considered what, if any, sanction it should impose in this case. The panel noted 

that its powers are set out in Article 30(1) of the Order. The panel has also taken into 

account the NMC’s Sanctions Guidance (SG). 

 

The panel first considered whether to allow the order to expire.  It bore in mind the NMC 

guidance on following this course of action.  It concluded that the information before it 
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as to Ms Kelly’s future career intentions did not meet the NMC criteria for allowing an 

order to lapse.  Further, there are still serious concerns about the standard of Ms Kelly’s 

practice. The panel decided that it would not be in the public interest to allow the order 

to expire.  

 

The panel then considered whether to impose a caution order but concluded that this 

would be inappropriate in view of the seriousness of the case and the lack of 

remediation. A caution order would allow Ms Kelly to practise without restriction when 

she has not remediated serious deficiencies in her practice.  The panel decided that it 

would be neither proportionate nor in the public interest to impose a caution order.  

 

The panel next considered whether a conditions of practice order is appropriate.  The 

panel took into account that at the last review in June 2018 there was some mention of 

Ms Kelly taking a return to practice course.  There has been no further information 

about this and in fact the telephone note and disengagement since June 2018 indicates 

that she no longer wishes to practise. The panel concluded that in the light of Ms Kelly’s 

disengagement from these proceedings it is unlikely that she will comply with a 

conditions of practice order which is therefore not workable or practical.   

 

The panel considered whether a further suspension order was appropriate.  The panel 

took into account that Ms Kelly’s registration has already been subject to an 18 month 

period of suspension. Ms Kelly has not used that period of suspension to reflect or to 

remediate her practice.  The panel therefore considered that it is unlikely that she would 

use a further suspension for these purposes.  The panel therefore concluded that it was 

not in the public interest to impose a further period of suspension on a midwife who has 

totally disengaged from the regulatory process. The panel concluded that a further 

period of suspension would not serve any useful purpose in all of the circumstances.  

 

The panel determined that it was now necessary to take action to prevent Ms Kelly from 

practising in the future and concluded that the only sanction that would adequately 
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protect the public and serve the public interest was a striking-off order to take effect 

when the current suspension order expires. 

 

This decision will be confirmed to Ms Kelly in writing. 

 

That concludes this determination. 

 

 

 


