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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Order Review Hearing 

20 December 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

 

Name of registrant: Nicusor Butarita 
 
NMC PIN:  16F0671C 
 
Part(s) of the register: Registered Nurse (Sub Part 1) 

 Adult Nursing – June 2016 

 
Area of Registered Address: England 
 
Type of Case: Misconduct 
 
Panel Members: Florence Mitchell (Chair, Registrant member) 

Mark Gibson (Registrant member) 

Georgina Foster (Lay member) 

 
Legal Assessor: Andrew Granville-Stafford 
 
Panel Secretary: Caroline Pringle 
 
Mr Butarita: Not present and not represented in absence   
 
Nursing and Midwifery Council: Represented by Neil Jeffs, Case Presenter  
 
Order being reviewed: Suspension order (9 months) 
 
Fitness to Practise: Impaired 
 
Outcome: Striking-off order to come into effect on 19 

January 2019 in accordance with Article 30(1)  
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Service of notice of hearing 

The panel was informed at the start of this hearing that Mr Butarita was not in 

attendance, nor was he represented in his absence. 

 

The panel was informed that the notice of this hearing was sent to Mr Butarita on 14 

November 2018 by recorded delivery and first class post to his registered address. The 

notice sent by recorded delivery was returned to sender on 4 December 2018.    

 

The panel accepted the advice of the legal assessor. 

 

In the light of the information available the panel was satisfied that notice had been 

served in accordance with Rules 11 and 34 of The Nursing and Midwifery Council 

(Fitness to Practise) Rules Order of Council 2004 (as amended February 2012) (the 

Rules). It noted that the Rules do not require delivery.  

 

 

Proceeding in absence 

The panel then considered proceeding in the absence of Mr Butarita. The panel was 

mindful that the discretion to proceed in absence is one which must be exercised with 

the utmost care and caution.  

 

The panel considered all of the information before it, together with the submissions 

made by Mr Jeffs, on behalf of the Nursing and Midwifery Council (NMC). The panel 

accepted the advice of the legal assessor. 

 

Mr Jeffs referred the panel to R v Jones [2002] UKHL 5, GMC v Adeogba [2016] EWCA 

Civ 162 and Hayat v GMC [2018] EWCA Civ 2796.  He also referred the panel to an 

email from Mr Butarita, dated 6 November 2018, in which he stated that “I will not be 

present to the next hearing…”. Mr Jeffs submitted that the information before the panel 

suggested that Mr Butarita has voluntarily absented himself. Mr Jeffs submitted that, in 

these circumstances, an adjournment would serve no useful purpose.  
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Mr Butarita was informed by email on 6 November 2018 that a hearing would be 

scheduled for today. He was then sent notice, in accordance with the Rules, on 14 

November 2018. The panel was therefore satisfied that he was or should be aware of 

today’s hearing. The panel had regard to Mr Butarita’s email of 6 November 2018. It 

considered that the content and tone of this email made it clear that he did not wish to 

engage with proceedings or attend today. The panel therefore decided that Mr Butarita 

had voluntarily absented himself. The panel had no reason to believe that an 

adjournment would result in Mr Butarita’s attendance. Having weighed the interests of 

Mr Butarita with those of the NMC and the public interest in an expeditious disposal of 

this hearing the panel determined to proceed in Mr Butarita’s absence.   

 

 

Decision and reasons on review of the current order 

The panel decided to make a striking-off order. This will come into effect at the end of 

19 January 2019 in accordance with Article 30(1) of the Nursing and Midwifery Order 

2001 (as amended) (the Order).  

 

This is the first review of a suspension order imposed by a Fitness to Practise panel on 

30 March 2018 for 9 months. The current order is due to expire on 19 January 2019.  

 

The panel is reviewing the order pursuant to Article 30(1) of the Order.  

 

The charges found proved which resulted in the imposition of the substantive order 

were as follows: 

 

“That you a registered nurse and whilst working at The Alexandra 

Nursing Home: 

 

1. On 6 September 2016, forcefully pulled a towel out of resident 

A’s hand  

 

2. As a result of your actions in charge 1 you caused resident A’s 

arm to be fractured. 
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AND in light of the above your fitness to practise is impaired by reason of 

your misconduct.” 

 

The original substantive panel determined the following with regard to impairment: 

 

“The panel considered that your conduct had engaged the first three 

criteria of the guidance in Grant. The panel concluded that you have in 

the past acted so as to place patients at an unwarranted risk of harm, 

had breached fundamental tenets of the profession and had brought the 

profession into disrepute. The panel bore in mind that it had to look to the 

future and consider whether you were liable to act in such a way again. 

The decision about the risk of repetition in this case would be informed 

by consideration of the level of insight and remorse demonstrated by you 

and by whether your misconduct has been or is capable of being 

remedied.  

 

The panel noted that as a result of your actions, you directly placed 

Resident A at unwarranted risk of harm, and that Resident A suffered 

actual harm as a result of your actions.  

 

The panel considered your oral evidence, which you provided by 

telephone.  

 

The panel took into account that prior to giving your oral evidence, you 

were provided with the NMC’s remediation and insight guidance, and a 

period of time to read through this guidance. You were then provided 

with an opportunity to discuss this guidance and any questions you may 

have in relation to this with the legal assessor and case presenter, as 

you were unrepresented. You confirmed to the panel that you had read 

through the documentation and had understood its contents in relation to 

the requests made of you by the panel at the end of the hearing in 
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January 2018 in order to provide the panel of your remediation and your 

fitness to practise.  

 

You told the panel what you would do differently if placed in a similar 

situation in the future. The panel accepted your assertions, that you 

would be “more careful not to cause any damage” and that you would 

contact the emergency services if you were aware of such an injury 

being sustained. However, the panel did not find that you truly accept 

how your actions and handling of Resident A resulted in her sustaining a 

fractured arm. The panel have therefore found only limited evidence to 

show that you fully appreciate the seriousness of your misconduct, or the 

potential harm that could have been caused to Resident A. 

 

The panel determined that despite claiming to accept the findings of the 

panel, you continued to show a reluctance to accept that your actions 

and behaviour were wrong. Further, you do not appear to understand the 

impact your actions have had on the nursing profession, its reputation 

and the NMC as regulator. 

 

The panel determined that your conduct is capable of remediation, but 

that it had not been provided with any convincing evidence of 

remediation in terms of reflective practice or training and development in 

respect of your nursing knowledge and skills. You made an apology to 

Resident A for your actions, however you set this beside your assertion 

“that you did everything correctly at the time”. The panel therefore 

determined that despite your apology, you have not expressed any 

genuine remorse to the panel. Given your limited insight, lack of genuine 

remorse and given that you have shown insufficient remediation, the 

panel concluded that you are liable in the future to act so as to put 

patients at unwarranted risk of harm, breach the fundamental tenets of 

the profession and bring the profession into disrepute. Accordingly, a 

finding of impairment on the grounds of public protection is necessary.  
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The panel bore in mind that its primary function is to protect patients and 

the wider public interest which includes maintaining confidence in the 

nursing profession and upholding the proper standards and behaviour. In 

the judgement of the panel, irrespective of the risk of repetition, public 

confidence in the profession and the regulator would be undermined if a 

finding of impairment was not made in light of the seriousness of the 

matters found proved in this case and your limited insight. 

 

Having regard to all of the above, the panel determined that your fitness 

to practise is currently impaired.” 

 

The original substantive panel determined the following with regard to sanction:  

 

“The panel first considered whether to take no action, but concluded that 

this would be inappropriate in view of the seriousness of the case. The 

panel determined that it would be neither proportionate nor in the public 

interest to take no further action. 

 

Next, the panel considered whether a caution order would be 

appropriate. The panel took into account the SG, which states that a 

caution order may be appropriate where ‘the case is at the lower end of 

the spectrum of impaired fitness to practise and the panel wishes to mark 

that the behaviour was unacceptable and must not happen again’. The 

panel considered that your conduct was not at the lower end of the 

spectrum and that a caution order would be inappropriate in view of the 

seriousness of the case, your limited insight and the significant risk of 

repetition. The panel determined that it would be neither proportionate 

nor in the public interest to impose a caution order.  

 

The panel next considered a conditions of practice order. The panel was 

mindful that any conditions imposed must be proportionate, measurable 

and workable. The panel was of the view that although some of the 

issues identified in the charges could be remedied by conditions. 
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However, as you have so far demonstrated limited insight, a lack of 

meaningful remorse and an inability to take full responsibility for your 

conduct, the panel concluded that this sanction would not be appropriate 

or workable at present. The panel also determined that placing 

conditions on you would not adequately address the seriousness of the 

matters found proved or address the significant risk of repetition in this 

case and as such, they would be inadequate to satisfy the public interest 

considerations nor maintain and uphold public confidence in the 

profession. 

 

The panel next considered a suspension order. It noted that there was no 

evidence of any harmful or deep seated attitudinal issues and also took 

into account that there had been no other concerns regarding your 

practice during this time. Furthermore, there was no evidence of 

repetition or similar behaviour since the incident. However, the panel 

concluded that the seriousness of your actions, which resulted in 

Resident A, a vulnerable resident, being placed at unwarranted risk of 

harm and suffering a fractured arm, requires your temporary removal 

from the register. The panel determined that such an outcome would 

sufficiently protect the public and satisfy the public interest.  

 

Whilst the panel accepted that a suspension order may have a negative 

financial impact on you, it considered that the public interest outweighed 

your own interests in this regard. The panel considered that a 9 month 

suspension order would give you the opportunity to remediate, reflect 

and develop insight into your actions. 

 

The panel did consider whether it should impose a striking-off order. 

However, the panel determined that your actions and impaired fitness to 

practise were not fundamentally incompatible with you remaining on the 

register and temporary removal would be proportionate at this stage. In 

the panel’s judgement a striking off order is not the only sanction that 

would protect the public and address the public interest considerations in 
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this case. The panel noted that this was a single incident, which occurred 

during the course of one shift. Furthermore, you have engaged with 

these proceedings. 

 

The panel therefore concluded that the appropriate and proportionate 

sanction in your case would be a suspension order for 9 months.  

 

Towards the end of the period of suspension, another panel will review 

the order. The panel considered that it would provide you with a real 

opportunity to demonstrate significant insight into your failings and 

behaviour. At the review hearing the panel may revoke the order, or it 

may confirm the order, or it may replace the order with another order, 

which could include a striking off order.  

 

The panel was of the view that a future reviewing panel will be assisted 

by: 

 

 Your attendance at the review hearing; 

 Evidence by way of an in-depth reflective piece that demonstrates: 

o that you have insight into the impact that your actions had on 

Resident A and the reputation of the nursing profession as a 

whole; 

o that demonstrates that you have taken full responsibility and 

accountability for your actions. 

 Up-to date information about all work, paid or unpaid, that you 

have undertaken since the date of this hearing; 

 Up-to date testimonials (from a supervisor and/or line manager) 

with respect to any work or other activities; 

 Evidence that you have kept yourself up to date with current 

nursing practice and have undertaken further learning and/or 

training in relation to caring for frail, elderly residents.” 
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Decision on current fitness to practise 

The panel considered whether Mr Butarita’s fitness to practise remains impaired. Whilst 

there is no statutory definition of fitness to practise, the NMC has defined it as a 

registrant’s suitability to remain on the register without restriction. In considering this 

case, the panel carried out a comprehensive review of the order in light of the current 

circumstances. It noted the decision of the last panel. However, it exercised its own 

judgment as to current impairment.  

 

The panel had regard to all of the documentation before it, including the decision and 

reasons of the substantive panel and Mr Butarita’s email correspondence dated 6 

November 2018. It also took account of the submissions made by Mr Jeffs on behalf of 

the NMC.  

 

Mr Jeffs outlined the background of the case. He submitted that there was no evidence 

that Mr Butarita has complied with the recommendations of the previous panel, 

developed his insight or remediated the concerns about his practice. Mr Jeffs therefore 

submitted that Mr Butarita’s fitness to practise remains impaired. He submitted that a 

further period of suspension was the minimum required to protect the public but 

submitted that a striking-off order may also be appropriate in view of Mr Butarita’s 

recent communication and lack of constructive engagement.   

 

The panel accepted the advice of the legal assessor.   

 

In reaching its decision, the panel was mindful of the need to protect the public, 

maintain public confidence in the profession and to declare and uphold proper 

standards of conduct and performance. 

 

The panel considered whether Mr Butarita’s fitness to practise remains impaired. 

 

The panel noted that the only new information it had was the email from Mr Butarita, 

dated 6 November 2018. In this email, Mr Butarita denied responsibility for the facts 
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found proved by the substantive panel and made critical and disparaging comments 

about the previous panel and case presenter. Mr Butarita has provided no information 

about steps he has taken to remediate the concerns about his practice. He has 

demonstrated no insight or remorse and has not complied with any of the 

recommendations of the previous panel. The panel therefore concluded that his fitness 

to practise remains impaired, both on public protection and public interest grounds, for 

the reasons identified by the substantive panel. 

 

 

Determination on sanction 

Having found Mr Butarita’s fitness to practise currently impaired, the panel then 

considered what, if any, sanction it should impose in this case. The panel noted that its 

powers are set out in Article 29 of the Order. The panel also took into account the 

NMC’s Sanctions Guidance and bore in mind that the purpose of a sanction is not to be 

punitive, though any sanction imposed may have a punitive effect. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the risk of repetition identified and seriousness of the case. The 

panel decided that it would be neither proportionate nor in the public interest to take no 

further action. 

 

The panel then considered whether to impose a caution order but concluded that this 

would be inappropriate in view of the risk of repetition identified and seriousness of the 

case. The panel decided that it would be neither proportionate nor in the public interest 

to impose a caution order. 

 

The panel next considered making a conditions of practice order but decided that this 

would be inappropriate. It agreed with the decision of the substantive panel that, 

although the concerns about Mr Butarita’s practice are capable of remediation, his lack 

of insight and remorse mean that conditions would not be appropriate or workable. This 

panel considered that this remained the case, particularly in light of Mr Butarita’s recent 

email correspondence. 
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The panel then considered imposing a further suspension order. The panel considered 

that this would protect patients for the time it was in force. However, Mr Butarita has not 

shown remorse for his misconduct, and now appears to be denying responsibility. He 

has demonstrated a persistent lack of insight and has not complied with any of the 

recommendations of the previous panel. Since the substantive hearing, he has not 

engaged with the NMC in any meaningful or constructive way. His only communication 

was his email of 6 November 2018. The panel considered that the tone and content of 

this email was highly inappropriate and demonstrated a complete lack of respect for his 

regulator. In these circumstances, the panel decided that a further period of suspension 

would not serve any useful purpose. The panel determined that it was necessary to take 

action to prevent Mr Butarita from practising in the future and concluded that the only 

sanction that would adequately protect the public and serve the public interest was a 

striking-off order. 

 

This decision will be confirmed to Mr Butarita in writing. 

 

That concludes this determination. 

 

 

 


