
 

 1 

Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Meeting 

6 August 2018 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 
 

Name of Registrant Nurse: Christopher Nigel Smith 

NMC PIN: 96D0641E 

Part(s) of the register: Nursing 

 RNMH  – 1 April 2002 

Area of Registered Address: England 

Type of Case: Conviction 

Panel Members: Elizabeth Burnley (Chair, Lay member) 
Diane Corderoy (Registrant member) 
Gillian Seager (Lay member) 

 
Legal Assessor: John Bromley Davenport 
 
Panel Secretary: Deepan Jaddoo 
 

Facts proved: 1 

 

Fitness to practise: Impaired 

Sanction: Striking Off Order  

Interim Order: Interim Suspension Order – 18 months 
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Details of charge: 

 

That you, a registered nurse,  

 

On 20 October 2017, were convicted at the West and Central Hertfordshire Magistrates’ 

Court of six offences of making indecent photographs of a child and one offence of 

possessing extreme pornographic material 

 

And, for the reasons set out above, your fitness to practise is impaired by reason of your 

conviction. 
 

Decision on Service of Notice of Meeting: 

 

The panel was informed that written notice of this meeting had been sent to Mr Smith’s 

registered address by recorded delivery and by first class post on 22 June 2018. Royal 

mail documentation confirmed that the notice was delivered to Mr Smith’s registered 

address on 2 July 2018 and signed for in the name ‘C SMITH’.  

 

The notice made clear that the case would be considered at a meeting, and would be 

held in private on or after 30 July 2018.  

 
 
The panel accepted the advice of the Legal Assessor.  
 
 
In the light of all of the information available, the panel was satisfied that Mr Smith has 

been served with notice of this meeting in accordance with the requirements of Rules 

11A and 34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 

amended (“the Rules”).    
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Background: 

 

Mr Smith was employed as a registered mental health nurse at Central and North West 

London NHS Foundation Trust (“the Trust”). He was referred to the NMC following his 

conviction at the West and Central Hertfordshire Magistrates’ Court (the Court) on 20 

October 2017, where Mr Smith pleaded guilty to six offences involving the making of 

indecent images of children and also possession of an extreme pornographic image.  

 

As result of his conviction, Mr Smith was sentenced to a community order for a period 2 

years concurrently on each count on the indictment, with a condition that he attend 40 

days of rehabilitation activity requirement which would be one to one sessions, 

counselling and support and guidance. Mr Smith was also ordered to pay £260 towards 

the cost of prosecution. Mr Smith’s name was also placed on the Sex Offenders’ 

Register for a period for 7 years. 

 

Decision on the findings on facts and reasons: 

 

In reaching its decision on the facts, the panel considered all the documentary evidence 

adduced in this case.  

 

The panel heard and accepted the advice of the legal assessor.   

 

In relation to the finding of facts, the legal assessor referred the panel to Rule 31 (2) of 

the Rules and invited the panel to have regard to the Certificate of Conviction dated 20 

October 2017 and the transcript of the sentencing remarks from the Crown Court dated 

14 December 2017.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel is satisfied that it is more likely than not that the 

incidents occurred as alleged. 
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Having been provided with a copy of the certificate of conviction, dated 20 October 

2017, obtained from the Crown Court, the panel finds that the facts are found proved in 

accordance with Rule 31 (2) which states: 

 

31 (2) Where a registrant has been convicted of a criminal offence – 

 

(a) a copy of the certificate of conviction, certified by a competent officer of a 

Court in the United Kingdom (or, in Scotland, an extract conviction) shall be 

conclusive proof of the conviction; and 

 

(b) the findings of fact upon which the conviction is based shall be admissible 

as proof of those facts. 

 

(3) The only evidence which may be adduced by the registrant in rebuttal of a 

conviction certified or extracted in accordance with paragraph (2)(a) is 

evidence for the purpose of proving that she is not the person referred to in 

the certificate or extract. 

 

In light of the above, the panel found the facts proved, by way of the certificate of 

conviction.   

 

Decision on impairment: 

 

The panel next went on to decide whether, as a result of the conviction, Mr Smith’s 

fitness to practise is currently impaired.  

 

The panel accepted the advice of the legal assessor which included reference to the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin). 
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In considering the issue of impairment, the panel had careful regard to the approach 

formulated by Dame Janet Smith in her report of the 5th Shipman inquiry, and which was 

cited with approval in the case of the Grant. 

 

“Do our findings of fact in respect of the doctor’s misconduct, deficient professional 

performance, adverse health, conviction, caution or determination show that his/her 

fitness to practise is impaired in the sense that s/he: 

 

a. Has in the past acted/or is liable in the future to act so as to put a 

patient or patients at unwarranted risk of harm; 

b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

d. … 

 

 

The panel found that limbs a, b and c were engaged in this case. The panel considered 

that there was no evidence that Mr Smith’s conduct had placed patients at unwarranted 

risk of harm in the past. However, it also considered that a registrant who made and 

possessed images of this nature was liable to place patients at unwarranted risk of 

harm in the future. The panel came to this conclusion as a result of the nature of the 

images themselves. 

 

The panel considered that Mr Smith had in the past and was liable in the future to bring 

the nursing profession into disrepute. The making and storing of images of this kind 

inevitably led to this conclusion. The panel noted the sentencing remarks of the Judge, 

in particular: 

 

“You pleaded guilty to six offences involving the making of indecent images of children 

and also possession of an extreme pornographic image. These images were found on 
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your computer and your laptop. It’s clear from what I’ve been told that you not only 

obtained this material but you viewed it, you saved it, you downloaded it, in fact, on 

some 11 occasions, and deleted some of the material which was, in fact, capable of 

being retrieved, and you set up shortcuts in order to view it.  

 

That said, you made admissions at an early stage to possession of this material and 

you’ve pleaded guilty to making these images and you’ve co-operated in the police 

investigation.  

 

But there are a number of still images and moving images and some of them are at the 

most serious category, including 45 at category A movies, charge 1, and five still 

images on - in relation to charge 4 also at category A, and all these on separate – two 

separate devices. In addition, there are also a number of images at category B and 

category C. 

 

Your activities in downloading this material provides a market for it. The images are 

images of the abuse of young and vulnerable children who have been exploited by 

others, and now by you for your own sexual gratification. Some of those children are as 

young as six years of age and these are, therefore, serious matters which cross the 

custody threshold.” 

 

The panel also considered that Mr Smith had in the past breached fundamental tenets 

of the nursing profession and was liable to do so in the future. The panel had regard to 

the Code: Standards of conduct, performance and ethics for nurses and midwives 

(2015) (the Code) which was in force at the relevant time. The panel has concluded that 

Mr Smith’s actions resulting in his conviction, fell seriously short of the conduct and 

behaviour expected of a registered nurse, and further that they amounted to a breach of 

following parts of the Code: 

 

49. You must adhere to the laws of the country in which you are practising. 

61. You must uphold the reputation of your profession at all times. 
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Possession of images of the kind found evidenced by the conviction was in breach of 

each of the above requirements. 

 

A conviction for offences of the kind identified in this case are very difficult to remediate. 

There was nothing from Mr Smith which would enable the panel to conclude that any 

degree of remediation had taken place, or that he has been complying with his 

rehabilitation, as directed by the Court. 

 

The panel also considered whether the public interest required a finding of impairment 

to be made in this case. The panel determined that it did. A reasonable and fully 

informed member of the public would expect a finding of impairment to follow a 

conviction of this kind. Any other outcome would undermine confidence in the 

profession and in its regulation. The panel therefore finds that Mr Smith’s fitness to 

practise is currently impaired by reason of his conviction. 

 

Decision and reasons on sanction: 

 

Having found that Mr Smith’s fitness to practise is currently impaired the panel 

considered what sanction, if any, was appropriate and proportionate to impose. 

 

In reaching its decision the panel has had regard to all of the documentary evidence 

before it.  

 

The panel accepted the advice of the legal assessor. He referred it to the NMC’s 

Sanctions Guidance (SG) and in particular to the passages relating to sexual 

misconduct and convictions.  

 

The panel had particular regard to following paragraphs from the SG: 

 

“Sexual misconduct 
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Sexual offences include accessing, viewing, or other involvement in child 

pornography, which involves the abuse or exploitation of a child. These types of 

offences gravely undermine patients' and the public's trust in the profession and 

seriously impact on the reputation of the professions. 

 

It will be a relevant factor that any conviction relating to child pornography will 

lead to registration as a sex offender and possible disqualification from working 

with children. 

 

The criminal courts identify degrees of seriousness in relation to child 

pornography offences. However, in the fitness to practise context, any conviction 

for child pornography is a matter of serious concern because it involves such a 

fundamental breach of trust and damages the reputation of the professions.” 

 

And  

“Criminal convictions 

 

Sentences previously imposed by the criminal courts are not necessarily a 

reliable or definitive guide to the seriousness of the conviction as far as 

professional regulation is concerned. There may have been specific personal 

mitigation which led the court to its decision on sentence, which carries less 

weight in the regulatory context because of the different public interest 

considerations that apply. 

Cases involving criminal offending by nurses and midwives are a good illustration 

of the principle that the reputation of the profession is more important than the 

fortunes of any individual member. Membership of a profession brings many 

benefits, but that is part of the 'price'. (Council for the Regulation of Healthcare 

Professionals v (1) General Dental Council (2) Alexander Fleischmann [2005] 

EWHC 87 (Admin)” 
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Throughout its deliberations, the panel has kept at the forefront of its mind the public 

interest which includes the protection of patients and others, maintaining public 

confidence in the nursing profession, the NMC as a regulator, and declaring and 

upholding proper standards of conduct and behaviour. 

 

The panel is aware that the purpose of a sanction is not to be punitive, although it may 

have a punitive effect. The panel has also borne in mind that any sanction it imposes 

must be reasonable, proportionate and appropriate and it must balance the public 

interest with Mr Smith’s own interests. The panel has recognised that the decision on 

sanction is a matter for it to determine exercising its own professional judgement.  

 

The panel has also taken account of the aggravating and mitigating factors in this case.  

 

The panel considered the aggravating factors to be: 

 

 Mr Smith’s criminal behaviour was extremely serious and wholly unacceptable for 

a registered nurse; 

 Mr Smith’s criminal behaviour has breached the public’s trust in the nursing 

profession and has seriously undermined the public’s confidence in the 

standards of conduct and behaviour expected of a registered nurse; 

 Mr Smith’ criminal behaviour was not an isolated event and occurred on some 11 

occasions; 

 The images in question were in excess of 50 and some related to the most 

serious category, namely category A; 

 There has been no evidence of any recent remediation. 

 

The panel considered the mitigating factors to be: 

 

 The judge’s sentencing remarks indicate that Mr Smith showed some insight at 

his Court hearing; 

 There have been no concerns raised in relation to Mr Smith’s clinical practice; 



 

 10 

 Mr Smith has had an otherwise previously unblemished nursing career and is of 

previous good character. 

 

The panel had regard to the question of insight. The panel noted that Mr Smith pleaded 

guilty to the offences and displayed remorse and reflection at his Court hearing.  

However, the panel had no recent information before it from Mr Smith to evidence that 

he has understood the damage that convictions of this kind cause to the reputation of 

the profession. The panel took into account that Mr Smith has not provided any up to 

date reflection to the NMC, nor did he accept the charges. His insight can only therefore 

be described as very limited.  

 

The panel is aware that it can impose any of the following sanctions; take no further 

action, make a caution order for a period of one to five years, make a conditions of 

practice order for no more than three years, make a suspension order for a maximum of 

one year, or make a striking-off order. 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate due to the extremely serious nature of Mr Smith’s conviction which is 

wholly unacceptable for a registered nurse. There are no exceptional circumstances in 

this case that would justify taking such a course of action as it would be insufficient to 

address the wider public interest considerations in this case and would in turn seriously 

undermine public confidence in the profession and the NMC as a regulator. Furthermore 

this would place no restriction on his practice and hence would not protect the public. 

 

The panel then considered whether a caution order would be an appropriate or 

proportionate sanction. The panel is aware this sanction may be appropriate where the 

case is at the lower end of the spectrum of impaired fitness to practise. The panel is 

satisfied that due to the particularly serious nature of Mr Smith’s conviction, it could not 

be said that this case was at the lower end of the spectrum of fitness to practise. 

Accordingly, the panel has concluded that a caution order is not an appropriate or 

proportionate sanction as it would allow Mr Smith to practise as a registered nurse 
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without restriction and would therefore be wholly insufficient to protect the public and to 

serve the public interest in maintaining public confidence in the profession and the NMC 

as a regulator. 

 

The panel next considered whether a conditions of practice order would be an 

appropriate and proportionate sanction. The panel is mindful that any conditions 

imposed must be relevant, proportionate, measurable and workable and are generally 

more appropriate where a registrant’s clinical competence has been called into 

question. This is not such a case; no issues have been raised in relation to Mr Smith’s 

clinical practice, nor would conditions protect patients or the public.  

 

Mr Smith has been convicted of extremely serious criminal charges relating to making 

and possessing indecent still and moving images of children. The panel has therefore 

concluded that there are no conditions of practice that could be formulated to address 

the particularly grave nature of Mr Smith’s criminal behaviour. 

 

The panel then went on to consider whether a suspension order would be an 

appropriate and proportionate sanction. Mr Smith has been convicted of extremely 

serious criminal offences and his behaviour is a serious departure from the standards of 

conduct and behaviour expected of a registered nurse.  

 

Nurses occupy a position of privilege and trust in society and are expected to adhere to 

their Code of Conduct at all times. They must ensure their conduct justifies the trust the 

public places in both them and the nursing profession. The panel is satisfied that Mr 

Smith has breached fundamental tenets of the nursing profession, namely: failing to act 

with integrity; failing to act in accordance with the laws of the country; and, failing to 

uphold the reputation of the nursing profession.  

 

For these reasons the panel has concluded that temporary removal from the register 

would not be an appropriate sanction given the serious nature of Mr Smith’s criminal 

conviction. The panel determined that Mr Smith’s criminal conviction is so serious and 
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at odds with the role of a registered nurse that it would not be appropriate to allow him 

to remain on the register. Such behaviour is fundamentally incompatible with ongoing 

registration as a nurse. The panel noted that Mr Smith has demonstrated a lack of 

insight into the seriousness of the impact that convictions of this kind have on the 

reputation of the profession.  

 

The panel has therefore concluded that a suspension order is not a sufficient sanction 

to adequately protect the public and to address the wider public interest considerations 

in maintaining public confidence in the nursing profession, nor the NMC as a regulator 

and in the declaring and upholding of proper standards of conduct and behaviour. 

 

For all the above reasons, the panel determined that public confidence in the nursing 

profession and the NMC as a regulator would be seriously undermined if Mr Smith were 

allowed to continue practising as a nurse. 

 

Balancing all of these factors, and including the risk to public protection that arises from 

making and possessing such images, the panel has determined that the only 

appropriate and proportionate sanction in the particular circumstances of this case is a 

striking-off order. The panel has concluded that this order is necessary to mark the 

importance of maintaining public confidence in the profession and declaring and 

upholding of proper standards of conduct and behaviour. Furthermore, this will send to 

the public and the profession a clear message about the standards of conduct and 

behaviour required of a registered nurse. 

 

The panel therefore, directs that Mr Smith’s name be removed from the NMC Register.  

 

He may not apply for restoration until five years after the date that this order takes 

effect. 

 

Unless subject to an appeal, this order will take effect 28 days from the date this 

decision is deemed to have been served upon Mr Smith. 
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Determination on Interim Order: 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

This determination will be confirmed to Mr Smith in writing.  

 

That concludes this determination.   

 

 

 

 

 


