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Fitness to Practise Committee 
 

Substantive Hearing 
 

13 to 16 August 2018 
 

Nursing and Midwifery Council, 114 – 116 George Street, Edinburgh, EH2 4LH 

Name of Registrant:      Aileen Margaret Rutherford 

NMC PIN:          81D0016S 

Part(s) of the register:    Registered Nurse – Sub Part 2 
RN7: General – 7 December 1982 
Registered Nurse – Sub Part 1 
RNMH: Mental Health – 30 June 2003 
 

Area of Registered Address:    Scotland 

Type of Case:         Misconduct 

 

Panel Members:        Anne Booth (Chair/Lay Member) 

Patricia Lynch (Registrant Member) 

Catherine Askey (Registrant Member) 

Legal Assessor:        Gerard Coll 

Panel Secretary:        Richard Webb 

Representation  

 

Nursing and Midwifery Council:  Represented by Samantha Forsyth, Case 

Presenter 

Registrant:  Not present or represented  

Facts proved:  1(a), 1(b), 2(a), 2(c) by admission, 2(d), 3 

Facts not proved: 1(c), 2(b)    

Fitness to practise:   Impaired 

Sanction:     Striking-off Order 

Interim Order:    18 Month Interim Suspension Order 
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Decision on service of notice of hearing: 

 

The panel was informed at the start of this hearing that Ms Rutherford was not in 

attendance. Written notice of this hearing had been sent to her registered address, as 

recorded on the Nursing and Midwifery Council (NMC)’s database, by recorded delivery 

and by first class post on 12 July 2018. A post book entry confirmed that the notice of 

hearing was sent to Ms Rutherford’s registered address by recorded delivery on that 

date. 

 

The panel accepted the advice of the legal assessor.  

 

In light of all of the information available, the panel was satisfied that Ms Rutherford had 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as 

amended (‘the NMC Rules’).  

 

Decision on proceeding in the absence of the registrant: 

 

Ms Forsyth, acting on behalf of the NMC, invited the panel to proceed in the absence of 

Ms Rutherford. The panel was provided with correspondence between Ms Rutherford 

and the NMC in relation to her case and this hearing. In a response to the charges form, 

signed by Ms Rutherford on 27 July 2018, she confirmed that she did not intend to 

attend the hearing. Ms Rutherford also stated on that form that she has retired from 

nursing.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of the registrant 

under the provisions of Rule 21 of the NMC Rules should be exercised “with the utmost 

care and caution” as set out in R v Jones (2009) EWCA Crim 168. 

 

The panel bore in mind that Ms Rutherford has given clear indication that she did not 

intend to attend the hearing. There had been no application for an adjournment and no 
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reason to suppose that an adjournment would secure Ms Rutherford’s attendance on 

some future occasion. The panel took into account that two witnesses are scheduled to 

attend to give evidence today and it also bore in mind the public interest in the 

expeditious disposal of the case. 

 

In these circumstances, the panel concluded that it would be fair, appropriate and 

proportionate to proceed in the absence of Ms Rutherford. The panel determined to 

draw no adverse inference from her absence at this hearing. 

 

Charges: 

 

That you, whilst working as a registered nurse on Pentland Ward, Royal Edinburgh 

Hospital, during the night shift of 17 December 2015, 

 

1) In relation to Patient A 

 

a) Verbally abused Patient A using words to the effect of ‘you disgusting 

man’ 

b) Threatened to take and/or damage Patient A’s watch; 

c) Slapped and/or witnessed Patient A being slapped and failed to intervene 

and/or escalate this to management. 

 

2) In relation to Patient B 

 

a) Verbally abused Patient B using words to the effect of ‘you foul and 

disgusting man’ and/or threatening to report him to the Police; 

b) Slapped Patient B and/or witnessed Patient B being slapped and failed to 

intervene and/or escalate this to management. 

c) Insisted Patient B have a bath when his Care Plan states he prefers to 

shower independently; 

d) Pushed Patient B roughly in to the bath. 

 

3) In relation to Patient C 
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a) Witnessed Colleague A hit Patient C in the face with a shoe and failed to  

 

i) Intervene and/or 

ii) Escalate the matter to management 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct. 

Decision on the facts and reasons: 

The NMC received a referral from the Nurse Director of Acute Services at NHS Lothian. 

The alleged incidents involving Ms Rutherford relate to Pentland Ward at the Royal 

Edinburgh Hospital during the night shift of 17 December 2015. Pentland Ward is a 

Male Dementia Unit for patients with mental health problems and challenging behaviour.  

 

At the outset of the hearing the panel had regard to Ms Rutherford’s response to the 

charges form in which she denied all charges except charge 2(c) and for which she 

provides an explanation for her actions. The panel found the charge proved by way of 

admission but determined to consider Ms Rutherford’s explanation in its deliberation 

regarding whether any of the proven charges amounted to misconduct. 

 

The panel heard evidence from Ms 1, a clinical support worker at the Hospital and Ms 2, 

a Nursing Assistant at the Hospital. The panel accepted into evidence the written 

statement of Mr 3, a clinical services development manager/clinical advisor at the 

Hospital. 

 

In reaching its decision on the facts, the panel carefully considered all the evidence 

adduced in this case, together with the submissions made by Ms Forsyth.   

 

The panel accepted the advice of the legal assessor.   

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely on the balance of probabilities. This means that the 
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facts would be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged.  

 

The panel first considered the witnesses called by the NMC.  

 

The panel found Ms 1 to have been a credible witness who gave a clear and consistent 

account. She gave straightforward answers and accepted those matters she could not 

comment on.  

 

The panel found that Ms 2 did not have a clear recollection of the events in question. 

The panel did not consider that Ms 2 was attempting to avoid answering question or 

provide false information. However, she did struggle to recollect some of the detail of 

the incidents. Her accounts of the details she could remember were clear and 

consistent with other evidence before the panel.  

 

The panel then proceeded to consider the charges, directing its attention to the 

available evidence. 

 

1) In relation to Patient A 

 

a) Verbally abused Patient A using words to the effect of ‘you 

disgusting man’ 

 

During the local investigatory meeting Ms Rutherford denied have been verbally abusive 

to Patient A. 

 

Ms 1 gave evidence that at the start of her shift she was sitting in close proximity to 

Patient A’s room. She overheard raised voices and as a result entered Patient A’s room. 

As she was entering the room she told the panel that she heard Ms Rutherford say ‘you 

are a disgusting man, keep your hands and feet to yourself’ in an aggressive manner. 

Ms Rutherford and Colleague A were attending to Patient A’s personal care. Ms 1 

recorded the above in an email complaint she sent to the bank staff manager at 12:28 

following the end of her shift.  
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During the local investigation Ms Rutherford admitted that she does have a loud voice 

but denied shouting. She acknowledged may have said ‘keep your feet to yourself’. 

 

The panel also heard evidence from Ms 2 that Ms Rutherford had spoken to Patient A in 

a threatening manner towards the end of the shift. Further, the panel accepted Ms 1’s 

evidence that Ms Rutherford had previously expressed her dislike for Patient A. 

 

In light of Ms 1’s oral evidence and the contemporaneous complaint email, the panel 

found that it was more likely than not that Ms Rutherford had been verbally abusive to 

Patient A referring to him as ‘you disgusting man’. 

 

Accordingly the panel found charge 1(a) proved. 

 

b) Threatened to take and/or damage Patient A’s watch; 

 

During the local investigatory meeting Ms Rutherford denied this allegation. 

 

Ms 1 gave evidence that she overheard Ms Rutherford shouting at Patient A after he 

had kicked out at her and saying that she would take Patient A’s watch and stamp on it. 

Ms 1 felt that this was uncalled for. The panel heard that the watch was a treasured 

possession for Patient A and that such threats would have antagonised him.  

 

Ms 2 gave evidence that in the morning, having assisted Ms Rutherford to change 

Patient A and as she was leaving the room, she heard Ms Rutherford issue the same 

threat to Patient A. 

 

The panel accepted the evidence of the witnesses and found that it was more likely than 

not that Ms Rutherford had threatened to take and damage Patient A’s watch. 

 

Accordingly the panel found charge 1(b) proved. 
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c) Slapped and/or witnessed Patient A being slapped and failed to 

intervene and/or escalate this to management. 

 

During the local investigatory meeting Ms Rutherford denied this allegation. 

 

Ms 1 said that she heard a slapping noise which she believed was either Ms Rutherford 

or Colleague A slapping Patient A. Ms 1 did not witness this occur. Ms 1 said that she 

had been near the doorway of Patient A’s room when she heard the noise. She entered 

the room shortly afterward but acknowledged she did not see any mark on Patient A’s 

skin. Ms 1 said she could see Patient A lying on his side facing the wall and that his 

thigh and bottom were uncovered. 

 

The only evidence before the panel regarding this charge was that of Ms 1 who 

accepted that she did not witness any slap take place but heard what she thought was a 

slap. In the circumstances the panel did not have sufficient evidence for it to be satisfied 

that a slap occurred.  

 

Accordingly the panel found charge 1(c) not proved. 

 

2) In relation to Patient B 

 

a) Verbally abused Patient B using words to the effect of ‘ you foul and 

disgusting man’ and/or threatening to report him to the Police; 

 

During the local investigation Ms Rutherford stated that she knew of Patient B’s 

preference for showers but that his hygiene was poor and that it was a staff 

responsibility to ensure that patients are clean.  Ms Rutherford accepted that she 

decided that the patient should be bathed. Ms Rutherford also stated that there was no 

en-suite shower in Patient B’s room and that the communal shower was out of order. 

Ms Rutherford denied that the patient was pushed into the bath but states that he lost 

his balance and slipped into the bath when he was sat on the bath rim.  Ms Rutherford 

could not recollect the patient spitting at her and denied slapping him.  
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Ms 1 gave evidence that, at around 22:50, Patient B was pacing the corridor outside the 

bathroom and she witnessed Ms Rutherford and Colleague A take hold of Patient B by 

each grabbing one of his arms and using a four hold restraint technique then without 

speaking they took him into the bathroom. After this, Patient B spat at Ms Rutherford. 

Ms 1 said that she heard Ms Rutherford calling Patient B a foul and disgusting man and 

threatened to report him to the police. The panel had sight of Ms 1’s written complaint 

sent by email at 12:28 following completion of her shift. The written account in this email 

is consistent with her statement and live evidence.  

 

Ms 2 also gave evidence that she had heard Ms Rutherford shouting at Patient B on this 

occasion. 

 

Colleague A, during her local investigation meeting, stated that Patient B had spat at Ms 

Rutherford. 

 

In light of the evidence before it, the panel found that it was more likely than not that Ms 

Rutherford had been verbally abusive to Patient A, referred to him as disgusting and 

threatened to report him to the police. 

 

Accordingly the panel found charge 2(a) proved. 

 

b) Slapped Patient B and/or witnessed Patient B being slapped and 

failed to intervene and/or escalate this to management. 

 

Ms 1 gave evidence that as she was leaving the room she heard Ms Rutherford 

shouting at Patient B and then heard a very loud slapping noise. Ms 1 did not witness 

any slap. 

 

In her evidence Ms 2 also stated she heard a slapping noise but stated that the noise 

she heard could have been the sound of splashing water.  

 

The panel noted that neither Ms 1 nor Ms 2 saw any evidence of injury to Patient B 

when they were assisting in undressing him. A medical examination carried out on 
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Patient A the following day in response to Ms 1’s complaints did not identify any marks 

on his body consistent with having been slapped. 

 

In the circumstances the panel did not have sufficient evidence for it to be satisfied that 

a slap occurred.  

 

Accordingly the panel found charge 2(b) not proved. 

 

c) Insisted Patient B have a bath when his Care Plan states he prefers 

to shower independently; 

 

The panel has found this charge proved by admission. 

 

d) Pushed Patient B roughly in to the bath. 

 

Ms 1 stated that she witnessed Ms Rutherford pushing Patient B into the bath roughly 

and gave a clear account of what she saw. Ms 2 also recalled Ms Rutherford handling 

Patient B roughly when undressing him. Both Ms 1 and Ms 2 gave evidence that 

immediately after they heard Patient B was in the bath they heard him say: ‘get the 

doctor, you have broken my arm’. 

 

The panel did not find to be credible, the account that Ms Rutherford gave at the 

investigatory meeting; that Patient B had slipped into the bath whilst sitting on the edge. 

Ms 1 was clear that Patient B was never sat on the edge of the bath. Ms 1 confirmed in 

her evidence that Patient B had fallen she would have expected an adverse incident 

(Datix) form to have been completed and evidence of a medical assessment to be 

recorded in the patient notes.  

 

There was no documented record in Patient B’s notes of any such incident occurring. 

Colleague A stated in her investigatory meeting that Patient B said ‘you have hurt my 

arm’ and she confirmed that Ms Rutherford checked for injury and said they would get a 

doctor if necessary once he was out of the bath. 
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The panel has found that during this incident Ms Rutherford was acting in an abusive 

and threatening manner toward Patient B and that she made the decision to bath 

Patient B in the knowledge that his preference was to take a shower.  

 

The panel accepted the evidence of Ms 1 and found it more likely than not that Ms 

Rutherford had pushed Patient B roughly into the bath. 

 

Accordingly it found charge 2(d) proved. 

 

3) In relation to Patient C 

 

a) Witnessed Colleague A hit Patient C in the face with a shoe and 

failed to  

 

i) intervene and/or 

ii) Escalate the matter to management 

 

Ms Rutherford denies witnessing Colleague A hit Patient C in the face. 

 

Ms 1 gave evidence that, at around 23.30, Patient C was in a chair restraint being 

assisted by staff to change his clothing. Ms 1 stated that she was on the patient’s right 

side holding his arm and that Ms Rutherford was on his left side holding his left arm. 

She said that the patient kicked his left foot up and caught Colleague A on the 

chin/neck. Ms 1 said that Colleague A then grabbed the patient’s foot causing him to 

slide down the chair and pulled off his shoe and, after some initial hesitation, used it to 

hit the patient in the face. Ms 1 stated that she waited for Ms Rutherford to say 

something but nothing was said.   

 

Ms Rutherford stated that she had her head averted at the moment of the incident but 

given that she was standing at the patient’s left side holding his arm the panel 

considered it highly unlikely that she would not have seen the incident happen.  
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There was no evidence before the panel that Ms Rutherford, as the only registered 

nurse on the ward who was present at the time, took any action to report this or 

escalate concerns to management. No specific report of this incident was recorded in 

Patient C’s notes or via adverse incident reporting nor was there any written record of 

Colleague A being assaulted. 

 

In light of the evidence before it, the panel found that it was more likely than not that Ms 

Rutherford had witnessed Colleague A hit Patient C in the face with a shoe and failed to 

intervene and/ escalate the matter to management. 

 

Accordingly the panel found charge 3 proved as a whole. 

 

Determination on misconduct and impairment: 

 

Having announced its finding on the facts, the panel then moved on to consider whether 

the facts found proved amounted to misconduct and, if so, whether Ms Rutherford’s 

fitness to practise is currently impaired by reason of that misconduct. The NMC has 

defined fitness to practise as a registrant’s suitability to remain on the register 

unrestricted.  

 

The panel had regard to the submissions of Ms Forsyth.  

 

The panel heard and accepted the advice of the legal assessor. The panel was referred 

to the cases of Council for Healthcare Regulatory Excellence v. NMC and Paula Grant 

[2011] EWHC 927 (Admin) and Roylance v GMC [2001] 1 AC 311. 

 

In determining whether or not Ms Rutherford’s fitness to practise is currently impaired, 

the panel bore in mind that this is a two stage process. It first considered whether the 

facts found proved in this case amount to misconduct and, if so, whether as a result of 

that misconduct, Ms Rutherford’s fitness to practise is currently impaired. The panel 

bore in mind that there is no burden or standard of proof at this stage of the proceedings 

and that the issue of impairment was a matter for the independent judgement of the 

panel.  
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In reaching its decision on misconduct, the panel bore in mind its duty to protect the 

public, to maintain public confidence in the profession and the regulatory process, and 

to declare and uphold proper standards of behaviour and conduct. 

 

The panel considered first, whether the facts giving rise to the charges amounted to 

misconduct. The panel considered all the relevant evidence in this case. It has found 

that Ms Rutherford was verbally abusive to two patients, threatened a patient, insisted a 

patient take a bath against his wishes without attempting to explain to him the reason 

for this and then pushed that patient into the bath in a rough manner. It has also been 

found that Ms Rutherford witnessed a colleague hit a patient in the face and failed to 

intervene or escalate the matter. 

 

The panel considered that such behaviour clearly represented significant departures 

from the standards expected of a registered nurse. It was behaviour which would be 

considered deplorable by colleague practitioners and the wider public. Indeed, the panel 

noted the comments made by Ms 1 in her complaint email: “I have worked in NHS and 

private care facilities for 8 years and I have never seen anything so foul and disgusting. 

These men need patience and time to try and process what you say to them … I have 

great fondness for these men and can no longer watch them being treated in this 

manner … I cannot believe someone in this profession can do something like that to 

someone’s father, grandfather, loved one.” 

 

The panel concluded that Ms Rutherford’s actions in the charges found proved 

represented significant failings and breached the following provisions of the NMC 2015 

code of conduct:  

 

1 Treat people as individuals and uphold their dignity 

To achieve this, you must: 

1.1  treat people with kindness, respect and compassion 

1.2. Make sure you deliver the fundamentals of care effectively 

1.5  Respect and uphold people’s human rights. 
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2 Listen to people and respond to their preferences and concerns 

To achieve this, you must: 

2.2  recognise and respect the contribution that people can make to their own 

health and wellbeing 

2.3  encourage and empower people to share decisions about their treatment 

and care 

2.4  respect the level to which people receiving care want to be involved in 

decisions about their own health, wellbeing and care 

2.5  respect, support and document a person’s right to accept or refuse care 

and treatment, and 

2.6  recognise when people are anxious or in distress and respond 

compassionately and politely. 

 

3 Make sure that people’s physical, social and psychological needs are 

assessed and responded to 

To achieve this, you must:  

3.1  Pay special attention to promoting wellbeing, preventing ill health and 

meeting the changing health and care needs of people during all life 

stages 

3.4  act as an advocate for the vulnerable, challenging poor practice and 

discriminatory attitudes and behaviour relating to their care. 

 

4 Act in the best interests of people at all times 

To achieve this, you must: 

4.1  balance the need to act in the best interests of people at all times with the 

requirement to respect a person’s right to accept or refuse treatment 
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4.2  make sure that you get properly informed consent and document it before 

carrying out any action  

4.3  keep to all relevant laws about mental capacity that apply in the country in 

which you are practising, and make sure that the rights and best interests 

of those who lack capacity are still at the centre of the decision-making 

process, and 

7 Communicate clearly 

To achieve this, you must: 

7.1  use terms that people in your care, colleagues and the public can 

understand 

7.2  take reasonable steps to meet people’s language and communication 

needs, providing, wherever possible, assistance to those who need help to 

communicate their own or other people’s needs 

7.3  use a range of verbal and non-verbal communication methods, and 

consider cultural sensitivities, to better understand and respond to 

people’s personal and health needs 

 

16 Act without delay if you believe that there is a risk to patient safety or public 

protection  

To achieve this, you must:  

 

16.1 raise and, if necessary, escalate any concerns you may have about 

patient or public safety, or the level of care people are receiving in your 

workplace or any other healthcare setting and use the channels available 

to you in line with our guidance and your local working practices 

17 Raise concerns immediately if you believe a person is vulnerable or at risk and 

needs extra support and protection 

To achieve this, you must: 
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17.1  take all reasonable steps to protect people who are vulnerable or at risk 

from harm, neglect or abuse 

17.3  have knowledge of and keep to the relevant laws and policies about 

protecting and caring for vulnerable people. 

 

20 Uphold the reputation of your profession at all times 

To achieve this, you must:  

20.1. Keep to and uphold the standards and values set out in the Code 

 

20.2. Act with honesty and integrity at all times, treating people fairly and 

without discrimination, bullying or harassment 

 

20.5  treat people in a way that does not take advantage of their vulnerability or 

cause them upset or distress 

20.6  stay objective and have clear professional boundaries at all times with 

people in your care (including those who have been in your care in the 

past), their families and carers 

20.7  make sure you do not express your personal beliefs (including political, 

religious or moral beliefs) to people in an inappropriate way 

20.8  act as a role model of professional behaviour for students and newly 

qualified nurses and midwives to aspire to 

 

The panel was aware that not every act falling short of what would be proper in the 

circumstances, and not every breach of the Code (2015), would be sufficiently serious 

that it could properly be described as misconduct. However, Ms Rutherford’s behaviour 

involved three vulnerable patients being treated in an abusive manner. This was 

aggravated by the fact that Ms Rutherford was the nurse in charge and failed to protect 

her patients, uphold standards and to set a good example to her work colleagues. Ms 

Rutherford demonstrated clear failures in her duty to uphold the reputation of her 
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profession at all times. Further, the panel considered Ms Rutherford’s behaviour to have 

been demonstrative of serious attitudinal issues. 

 

In all the circumstances, the panel was satisfied that the facts found proved were 

sufficiently serious to constitute misconduct. 

 

The panel then went on to consider whether Ms Rutherford’s fitness to practise is 

currently impaired by reason of her misconduct. The panel reminded itself that it should 

consider not only the risk that a registrant poses to members of the public, but also the 

public interest in upholding proper professional standards and public confidence in the 

NMC as a regulator, and whether those aims would be undermined if a finding of 

impairment were not made in the circumstances.  

 

The panel reminded itself of the guidance of Mrs Justice Cox in the case of Grant, 

adopting the test proposed by Dame Janet Smith in the Shipman enquiry: 

 

“Do our findings of fact in respect of the doctor’s misconduct, deficient professional 

performance, adverse health, conviction, caution or determination show that his/her 

fitness to practise is impaired in the sense that s/he: 

 

a) Has in the past acted and/or is liable to act in the future so as to put a patient or 

patients at unwarranted risk of harm; and/or 

 

b) Has in the past brought and/or is liable in the future to bring the profession into 

disrepute; and/or 

 

c) Has in the past breached and/or is liable in the future to breach one of the 

fundamental tenets of the profession; and/or 

 

d) ....” 

 

The panel considered that Ms Rutherford’s misconduct fell into the impairment 

categories (a), (b) and (c) identified above.  
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The panel had regard to whether Ms Rutherford’s misconduct is easily remediable, 

whether it had been remedied and whether it is likely to be repeated.  

 

The panel bore in mind that Ms Rutherford has stated that she no longer wishes to 

practice as a nurse. Ms Rutherford has not provided any detailed response to the 

allegations and has not demonstrated remorse or insight. There was no information 

before the panel of any steps that Ms Rutherford had taken to address her misconduct.  

 

The panel was concerned about the lack of evidence that Ms Rutherford possessed 

insight into her misconduct. Furthermore, Ms Rutherford has not demonstrated to this 

panel any understanding of the potential effects of her conduct on the reputation and 

standing of the nursing profession. Conversely, in her response to the charges form Ms 

Rutherford stated: “I feel this is a pointless exercise and just wasting other nurses 

money!” The panel considered this as further evidence of Ms Rutherford’s lack of 

insight. 

 

In the absence of insight into her misconduct or evidence of Ms Rutherford’s current 

practice, or about any steps she had taken to address the failings identified, the panel 

was unable to dismiss concerns that Ms Rutherford might repeat such, or similar, 

misconduct in the future. The panel was of the view that there are behavioural issues on 

Ms Rutherford’s part and it could not be satisfied that she would not, in the future, put 

patients at risk of harm. The panel concluded that there remained a high risk of Ms 

Rutherford’s repeating her misconduct. The panel also found that Ms Rutherford’s 

behaviour clearly undermined public trust and confidence in the profession.  

 

Ms Rutherford has acted in a bullying and abusive and neglectful manner toward 

vulnerable patients and has demonstrated no remorse, reflection or remediation into her 

behaviour. For these reasons, the panel determined that the need to uphold proper 

professional standards and public confidence in the profession would be undermined if 

a finding of impairment were not made in the circumstances. 
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Accordingly, the panel determined that Ms Rutherford’s current fitness to practise is 

impaired by reason of her misconduct on both public protection and public interest 

grounds. 

 

Determination on Sanction: 

 

In reaching its decision on sanction, the panel considered all the evidence before it, 

including the submissions made by Ms Forsyth who submitted that the NMC’s proposed 

sanction in this case was a striking-off order.  

 

The panel accepted the advice of the legal assessor.  

 

Under Article 29 of the Nursing and Midwifery Council Order 2001, the panel may take 

no further action, make a caution order for one to five years, a conditions of practice 

order for no more than three years, a suspension order for a maximum of one year or a 

striking-off order. 

 

The panel took account of the NMC Sanctions Guidance and had regard to the need to 

protect the public as well as the wider public interest. The panel applied the principle of 

proportionality, weighing the interests of the public against Ms Rutherford’s interests, 

and has taken into account the mitigating and aggravating factors in the case.   

 

The panel identified the following as the primary aggravating factors: 

 

 The misconduct amounts to a serious departure from the standards expected of 

registered nurses 

 Three vulnerable patients were treated in an abusive manner 

 Ms Rutherford’s actions had the potential for serious patient harm 

 Ms Rutherford was the nurse in charge of the shift and her actions had caused 

her to be a poor role model to her colleagues and her profession 

 The panel has identified serious attitudinal issues on Ms Rutherford’s part  
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 Ms Rutherford has demonstrated no remorse, remediation or insight either during 

the local investigation or in her communication with the NMC and consequently 

the panel has identified a high risk of repetition 

 

The panel considered the sole mitigating factor to be that, in a career spanning over 30 

years, there has been no previous regulatory concerns presented to the panel regarding 

Ms Rutherford. 

 

The panel first considered whether to take no action.  It concluded that this would be 

wholly inappropriate because the misconduct in this case was far too serious to take no 

further action. It concluded that the public interest, in terms of confidence in the nursing 

profession and the NMC as regulator, would not be satisfied by such an outcome.  

 

The panel next considered whether to make a caution order. The panel bore in mind 

that the misconduct in this case is not at the lower end of the spectrum of impaired 

fitness to practise. Ms Rutherford’s misconduct was serious and involved abusive 

behaviour to vulnerable patients. A caution order would not address the issues of public 

protection identified in this case as it would not restrict Ms Rutherford’s practice. The 

panel also concluded that a caution order would not be sufficient to satisfy the wider 

public interest, in declaring and upholding the standards of the profession. 

 

The panel considered the imposition of a conditions of practice order. It reminded itself 

of the factors set out in the NMC sanction guidance which indicate when such an order 

may be appropriate. There has been minimal engagement from Ms Rutherford and she 

has stated that she does not wish to return to nursing. In weighing all of the information 

before it, the panel concluded that it could not formulate workable conditions of practice. 

Furthermore, conditions would not address Ms Rutherford’s attitudinal issues. In 

addition, the panel determined that the wider public interest would not be satisfied by 

the imposition of a conditions of practice order. 

 

The panel next considered whether a suspension order would be an appropriate and 

proportionate sanction in this case. The panel took into account the need to maintain 

public confidence in the profession, the NMC as regulator and also to uphold proper 
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standards. The panel had regard to the impact that such an order will have upon Ms 

Rutherford, and balanced those against the wider public interest.  

 

The panel was of the view that Ms Rutherford’s misconduct was extremely serious, 

goes to the heart of nursing practice and was deplorable. The panel considered that Ms 

Rutherford’s behaviour, as detailed in the charges found proved, clearly represents 

significant professional failings for a registered nurse. Although the misconduct charged 

occurred over the course of one shift there were three separate incidents during which 

Ms Rutherford behaved in an abusive and bullying manner. She also failed to act when 

a colleague under her direction behaved in a similar way and was additionally physically 

violent to a vulnerable patient. The panel concluded that this represented an 

inappropriate pattern of behaviour. The panel was concerned at the lack of insight Ms 

Rutherford has displayed in relation to the effect her misconduct had upon others as 

well as the wider reputation of the profession. Moreover, the panel has found deep 

seated attitudinal issues.  

 

The panel therefore concluded that a suspension order would not sufficiently address 

the wider public interest of maintaining confidence in the profession and upholding 

proper standards of conduct. 

 

Accordingly, the panel considered a striking-off order. The panel was of the view that 

Ms Rutherford’s misconduct is fundamentally incompatible with her remaining on the 

nursing register. The panel considered the abusive behaviour to have been deliberate 

and toward particularly vulnerable patients. The panel has found that at no time during 

these incidents did Ms Rutherford show compassion or care for those patients as one 

would expect from a nurse in her position. As such, a striking-off order is the only order 

available to the panel sufficient to protect the public and meet the wider public interest in 

this case.  

 

The panel noted that Ms Rutherford has stated she no longer wishes to practise as a 

nurse. In any event, the panel concluded that the need to protect vulnerable patients 

and uphold the public interest in this matter outweighed Ms Rutherford’ own interests.  

 



  Page 21 of 26 

The panel therefore determined to impose a striking-off order so as to maintain public 

confidence in the nursing profession and the NMC as its regulator, and to declare that 

such behaviour is unacceptable. 

 

Determination on Sanction: 

 

In reaching its decision on sanction, the panel considered all the evidence before it, 

including the submissions made by Ms Forsyth who submitted that the NMC’s proposed 

sanction in this case was a striking-off order.  

 

The panel accepted the advice of the legal assessor.  

 

Under Article 29 of the Nursing and Midwifery Council Order 2001, the panel may take 

no further action, make a caution order for one to five years, a conditions of practice 

order for no more than three years, a suspension order for a maximum of one year or a 

striking-off order. 

 

The panel took account of the NMC Sanctions Guidance and had regard to the need to 

protect the public as well as the wider public interest. The panel applied the principle of 

proportionality, weighing the interests of the public against Ms Rutherford’s interests, 

and has taken into account the mitigating and aggravating factors in the case.   

 

The panel identified the following as the primary aggravating factors: 

 

 The misconduct amounts to a serious departure from the standards expected of 

registered nurses 

 Three vulnerable patients were treated in an abusive manner 

 Ms Rutherford’s actions had the potential for serious patient harm 

 Ms Rutherford was the nurse in charge of the shift and her actions had caused 

her to be a poor role model to her colleagues and her profession 

 The panel has identified serious attitudinal issues on Ms Rutherford’s part  
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 Ms Rutherford has demonstrated no remorse, remediation or insight either during 

the local investigation or in her communication with the NMC and consequently 

the panel has identified a high risk of repetition 

 

The panel considered the sole mitigating factor to be that, in a career spanning over 30 

years, there has been no previous regulatory concerns presented to the panel regarding 

Ms Rutherford. 

 

The panel first considered whether to take no action.  It concluded that this would be 

wholly inappropriate because the misconduct in this case was far too serious to take no 

further action. It concluded that the public interest, in terms of confidence in the nursing 

profession and the NMC as regulator, would not be satisfied by such an outcome.  

 

The panel next considered whether to make a caution order. The panel bore in mind 

that the misconduct in this case is not at the lower end of the spectrum of impaired 

fitness to practise. Ms Rutherford’s misconduct was serious and involved abusive 

behaviour to vulnerable patients. A caution order would not address the issues of public 

protection identified in this case as it would not restrict Ms Rutherford’s practice. The 

panel also concluded that a caution order would not be sufficient to satisfy the wider 

public interest, in declaring and upholding the standards of the profession. 

 

The panel considered the imposition of a conditions of practice order. It reminded itself 

of the factors set out in the NMC sanction guidance which indicate when such an order 

may be appropriate. There has been minimal engagement from Ms Rutherford and she 

has stated that she does not wish to return to nursing. In weighing all of the information 

before it, the panel concluded that it could not formulate workable conditions of practice. 

Furthermore, conditions would not address Ms Rutherford’s attitudinal issues. In 

addition, the panel determined that the wider public interest would not be satisfied by 

the imposition of a conditions of practice order. 

 

The panel next considered whether a suspension order would be an appropriate and 

proportionate sanction in this case. The panel took into account the need to maintain 

public confidence in the profession, the NMC as regulator and also to uphold proper 
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standards. The panel had regard to the impact that such an order will have upon Ms 

Rutherford, and balanced those against the wider public interest.  

 

The panel was of the view that Ms Rutherford’s misconduct was extremely serious, 

goes to the heart of nursing practice and was deplorable. The panel considered that Ms 

Rutherford’s behaviour, as detailed in the charges found proved, clearly represents 

significant professional failings for a registered nurse. Although the misconduct charged 

occurred over the course of one shift there were three separate incidents during which 

Ms Rutherford behaved in an abusive and bullying manner. She also failed to act when 

a colleague under her direction behaved in a similar way and was additionally physically 

violent to a vulnerable patient. The panel concluded that this represented an 

inappropriate pattern of behaviour. The panel was concerned at the lack of insight Ms 

Rutherford has displayed in relation to the effect her misconduct had upon others as 

well as the wider reputation of the profession. Moreover, the panel has found deep 

seated attitudinal issues.  

 

The panel therefore concluded that a suspension order would not sufficiently address 

the wider public interest of maintaining confidence in the profession and upholding 

proper standards of conduct. 

 

Accordingly, the panel considered a striking-off order. The panel was of the view that 

Ms Rutherford’s misconduct is fundamentally incompatible with her remaining on the 

nursing register. The panel considered the abusive behaviour to have been deliberate 

and toward particularly vulnerable patients. The panel has found that at no time during 

these incidents did Ms Rutherford show compassion or care for those patients as one 

would expect from a nurse in her position. As such, a striking-off order is the only order 

available to the panel sufficient to protect the public and meet the wider public interest in 

this case.  

 

The panel noted that Ms Rutherford has stated she no longer wishes to practise as a 

nurse. In any event, the panel concluded that the need to protect vulnerable patients 

and uphold the public interest in this matter outweighed Ms Rutherford’ own interests.  
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The panel therefore determined to impose a striking-off order so as to maintain public 

confidence in the nursing profession and the NMC as its regulator, and to declare that 

such behaviour is unacceptable. 

 
Decision on Interim Order: 

 

The panel has accepted the advice of the legal assessor who referred the panel to its 

powers under Article 31 of the Nursing and Midwifery Order 2001 and to the NMC’s 

published Guidance to panels considering whether to make an interim order.    

 

Article 31 of the Nursing and Midwifery Order 2001 outlines the criteria for imposing an 

interim order. The panel may only make an interim order if it is satisfied that it is 

necessary on one of three grounds: for the protection of the public, is otherwise in the 

public interest or that it is in the registrant’s own interest. 

 

Ms Forsyth submitted that an interim suspension order should be imposed for the period 

of 18 months to cover the possibility of an appeal being made in the 28 day appeal 

period. 

 

The panel had regard to the circumstances of the case and the reasons set out in its 

decision for the striking-off order. The panel has concluded that Ms Rutherford’s 

misconduct is fundamentally incompatible with her remaining on the nursing register. 

The panel considered that an interim order is therefore necessary in the public interest 

and for the protection of the public. Not to make an interim suspension order would be 

incompatible with the panel’s earlier findings.  

 

Therefore, in all the circumstances, the panel concluded that an 18 month interim 

suspension order is necessary in this case so as to cover the period of appeal. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made then the interim order will be replaced by the striking-off order 28 

days after Ms Rutherford is sent the decision of this hearing in writing. 
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That concludes this hearing. 
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misconduct is fundamentally incompatible with her remaining on the nursing register. 
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and for the protection of the public. Not to make an interim suspension order would be 

incompatible with the panel’s earlier findings.  

 

Therefore, in all the circumstances, the panel concluded that an 18 month interim 

suspension order is necessary in this case so as to cover the period of appeal. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 
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That concludes this hearing. 

 
 

 
 
 

 
 

 
 
 

 
 
 
 

 
 
 
 
 
 

 
 
 


