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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

26 February – 2 March 2018 & 5 March 2018 

15 to 17 August 2018 

Nursing and Midwifery Council, 114-116 George Street, Edinburgh, EH2 4LH 

 

Name of registrant: Jacqueline Theresa Kelly 
 
NMC PIN:  94I0765S 
 
Part(s) of the register: Registered Nurse (Sub Part 1)  
 Adult Nursing – September 1997 
 
Area of Registered Address: Scotland  
 
Type of Case: Misconduct 
 
Panel Members: Andrew Quested Harvey (Chair, Lay member) 

Mary Hattie (Registrant member) 
David Evans (Lay member) 

 
Legal Assessor: Graeme Henderson  
 
Panel Secretary: Elaine Stewart (26 February – 2 March 2018 & 

15 – 17 August 2018) 
 Caroline Pringle (5 March 2018) 
 
Ms Kelly: Neither present nor represented   
 
Nursing and Midwifery Council: Represented by Alastair Kennedy, Case 

Presenter  
 
Facts proved: All found proved  
 
Fitness to practise: Impaired  
 
Sanction: Striking Off Order 
   
Interim Order: Suspension Order - 18 months 
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Details of charge: (as amended) 

 

That you, a Registered Nurse at Beechwood Care Home: 

 

1) On 11 October 2016: 

 

a) Shouted at Resident A to sit down or words to that effect; 

 

b)  Banged your hand on and/or struck the table in the presence of Resident A; 

 

c) Prevented Resident A from standing and/or leaving the dining room; 

 

d) Reprimanded Colleague A for assisting Resident A to bed and/or told him that he 

should not have done so 

 

That you, a Registered Nurse at Avonbridge Care Home: 

 

2) On an unknown date and in relation to Colleague Resident B: 

 

a) pushed a glass of juice and/or its contents into the face/mouth of Resident B on 

one or more occasions 

 

b) refused to allow Colleague B to order a catalogue for Resident B and/or 

attempted to prevent her from doing so 

 

3) On an unknown date reprimanded and/or shouted at Colleague C for transferring 

soup into a cup for Resident C 

 

4) On an unknown date delayed assessing Resident D’s breathing when requested to 

do so by Colleague C and/or did not conduct such an assessment until  you were 

informed that Resident D’s family were present; 

 
5) On one or more unknown dates transferred and/or moved Resident E to sit in the 

dining room alone when she asked for food 
 

6) On one or more occasions as set out in Schedule A behaved in an inappropriate 
manner towards your colleagues 

 

AND in light of the above, your fitness to practise is impaired by reason of your 

misconduct  
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SCHEDULE A 
 
 

Charge Date Incident 

6.1 Unknown Shouted a Colleague B for ordering/attempting to order a 
catalogue for Resident B 

6.2 Unknown Said “It’s not enough. You will have to get that kid some 
childcare” or words to that effect, in response to Colleague B 
having to go home to collect her child from nursery due to ill 
health 

6.3 Unknown On one or more occasions pointed and/or shouted at 
Colleague B when instructing her to do tasks 

6.4 Unknown Slammed and/or shut a door on Colleague C, without making 
contact  

6.5 Unknown Raised your voice and/or banged the care plan that you were 
working on onto the desk 

6.6 Unknown Unreasonably refused to swap Colleague C’s shift to facilitate 
her child care needs and/or unreasonably used the off duty 
work rota as punishment towards Colleague C and/or other 
staff 

6.7 Unknown Stated to a relative of a resident that Colleague D was “not 
right in the head” or words to that effect 

6.8 Unknown Having been aware that Colleague D had a miscarriage did not 
permit Colleague D to have time off in order to have an 
operation and/or said words to the effect of “You’ve already 
had that operation” 

6.9 Unknown Having been aware that Colleague D was dyslexic ridiculed 
her and/or made fun of spelling mistakes in her statement 

6.10 Unknown Shouted “You stupid girl” or words to that effect at Colleague D 
in front of a room full of residents 

6.11 Unknown Shouted words to the effect of “What are you doing now” or 
“What are you doing here” at Colleague D in front of relative, 
on one or more occasion 

6.12 Unknown On one or more occasions called Colleague D “stupid” 

6.13 Unknown Screamed at Colleague D whilst Colleague D was speaking to 
a doctor 

6.14 Unknown Unreasonably arranged the staff rota to inconvenience 
Colleague D 

6.15 Unknown Stated “You are going to lose your job” and/or “You are going 
to lose your registration” to Colleague D on one or more 
occasion 

6.16 Unknown Having agreed to Colleague D taking an owed “shopper hour” 
refused to allow Colleague D to take such leave when her 
partner arrived 

6.17 26/01/2016 Pushed and/or forced a door against Colleague E, thereby 
making contact with Colleague E’s foot, arm and shoulder 
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6.18 Unknown On one or more occasions shouted/instructed Colleague F to 
“move” in a raised voice 

6.19 Unknown Slammed and/or shut a door n on Colleague F, without making 
contact 

6.20 Unknown Unreasonably refused to allow Colleague F to take emergency 
annual leave following an incident in which her son was 
stabbed 
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Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Ms Kelly was not in attendance 

and that written notice of this hearing had been sent to Ms Kelly’s registered address by 

recorded delivery and by first class post on 25 January 2018. The recorded delivery 

notice of this hearing was returned to the NMC on 19 February 2018 as it was not 

collected from the Royal Mail delivery office.   

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Ms 

Kelly’s right to attend, be represented and call evidence, as well as the panel’s power to 

proceed in her absence.  

 

Mr Kennedy submitted the NMC had complied with the requirements of Rules 11 and 34 

of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”).  

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Kelly has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. It noted that the rules do not require delivery and that it is the responsibility of 

any registrant to maintain an effective and up-to-date registered address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Ms Kelly.  

The panel had regard to Rule 21 (2) states: 

 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 
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(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Mr Kennedy invited the panel to continue in the absence of Ms Kelly on the basis that 

she had voluntarily absented herself. Mr Kennedy submitted that there had been no 

engagement at all by Ms Kelly with the NMC in relation to these proceedings and, as a 

consequence, there was no reason to believe that an adjournment would secure her 

attendance on some future occasion.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised with 

the utmost care and caution.  

 

The panel has decided to proceed in the absence of Ms Kelly. In reaching this decision, 

the panel has considered the submissions of the case presenter, and the advice of the 

legal assessor. It has had regard to the overall interests of justice and fairness to all 

parties. It noted that: 

 no application for an adjournment has been made by Ms Kelly; 

 Ms Kelly has not engaged with the NMC and has not responded to any of the 

letters sent to her about this hearing; 

 Ms Kelly has not provided the NMC with details of how she may be contacted 

other than her registered address; 
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 there is no reason to suppose that adjourning would secure her attendance at 

some future date;  

 three witnesses have attended today to give live evidence, others are due to 

attend;  

 not proceeding may inconvenience the witnesses, their employer(s) and, for 

those involved in clinical practice, the clients who need their professional 

services; 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Ms Kelly in proceeding in her absence. Although the 

evidence upon which the NMC relies will have been sent to her at her registered 

address, she has made no response to the allegations. She will not be able to challenge 

the evidence relied upon by the NMC and will not be able to give evidence on her own 

behalf. However, in the panel’s judgment, this can be mitigated. The panel can make 

allowance for the fact that the NMC’s evidence will not be tested by cross examination 

and, of its own volition, can explore any inconsistencies in the evidence which it 

identifies. Furthermore, the limited disadvantage is the consequence of Ms Kelly 

decisions to absent herself from the hearing.  

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Kelly. The panel will draw no adverse 

inference from Ms Kelly’s absence in its findings of fact. 
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Decision and reasons on application to amend the charge 

 

The panel heard an application made by Mr Kennedy on behalf of the NMC, to amend 

the wording of charge no 2 and 6.19.  

 

It was submitted by Mr Kennedy that the proposed amendment would provide clarity 

and more accurately reflect the evidence. He submitted that Charge 2 related to Ms 

Kelly’s alleged actions toward a resident rather than a colleague and that there was a 

minor typographical error in 6.19 in that the ‘o’ in the word ‘on’ was omitted.  

 

Original charge: 

2) On an unknown date and in relation to Colleague B: 

 

a) pushed a glass of juice and/or its contents into the face/mouth of Resident B on 

one or more occasions 

 

b) refused to allow Colleague B to order a catalogue for Resident B and/or 

attempted to prevent her from doing so 

 

6.19 Unknown Slammed and/or shut a door n Colleague F, without making 

contact 

 

Amended Charge: 

 

2) On an unknown date and in relation to Resident B: 

 

a) pushed a glass of juice and/or its contents into the face/mouth of Resident B on 

one or more occasions 
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b) refused to allow Colleague B to order a catalogue for Resident B and/or 

attempted to prevent her from doing so 

 

6.19 Unknown Slammed and/or shut a door on Colleague F, without making 

contact 

 

The panel accepted the advice of the legal assessor that Rule 28 of the Rules states: 

 

28. (1) At any stage before making its findings of fact, in accordance with rule 

24(5) or (11), the Investigating Committee (where the allegation relates to a 

fraudulent or incorrect entry in the register) or the Fitness to Practise Committee, 

may amend 

(a) the charge set out in the notice of hearing; or  

(b) the facts set out in the charge, on which the allegation is based, 

unless, having regard to the merits of the case and the fairness of the 

proceedings, the required amendment cannot be made without injustice.  

(2) Before making any amendment under paragraph (1), the Committee shall 

consider any representations from the parties on this issue. 

 

The panel was of the view that such an amendment, as applied for, was in the interest 

of justice. The panel was satisfied that there would be no prejudice to Ms Kelly and no 

injustice would be caused to either party by the proposed amendment being allowed. It 

was therefore appropriate to allow the amendment, as applied for, to ensure clarity and 

accuracy. 
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Application under Rule 31 to allow evidence by Video Conferencing (WebEx) 

 

Mr Kennedy made an application under Rule 31 of the Rules for the evidence of 

Colleague E, Colleague F and Colleague B to be heard remotely via WebEx, rather than 

in person. 

 

Mr Kennedy submitted that all three witnesses had been expected to attend in person 

but due to the heavy snowfall affecting travel and closing schools, none of the three 

witnesses were now able to attend the hearing but all three were willing to provide their 

evidence via WebEx.   

 

The panel heard and accepted the legal assessor’s advice on the issues it should take 

into consideration in respect of this application. This included Rule 31 which provides 

that, so far as it is ‘fair and relevant,’ a panel may accept evidence in a range of forms 

and circumstances, whether or not it is admissible in civil proceedings.  

 

The panel was of the view that all three of the witnesses provide evidence that is 

relevant and that there are good and cogent reasons for their non-attendance at this 

hearing.  

 

The panel therefore went onto consider the issue of fairness.  

 

The panel was mindful that a witness should generally attend a hearing and give 

evidence in person. This allows a panel to assess a witness’s demeanour. Whilst not 

without its limits, the panel determined that video evidence still permits the panel to 

assess the witness’s demeanour and any restriction on the assessment of the 

witnesses’ evidence should not be substantial and would be reflected in the weight that 

the panel might attach to it.  

 

The panel concluded that, as Ms Kelly was neither present nor represented at the 

hearing, she would not be prejudiced by Colleague E, Colleague F and Colleague B 
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giving video evidence. The panel also considered the public interest in the expeditious 

disposal of this case. It is satisfied that granting this application is both fair and 

proportionate in all the circumstances.  

 

The panel therefore grants this application. 

 

Interim order decision  

 

On day three of the hearing, severe weather forced the closure of the NMC office and 

the hearing was postponed. On day six, the hearing was adjourned part heard due to 

insufficient time available to complete proceedings in that sitting.  

 

Prior to adjourning the hearing part-heard, the panel considered whether to impose an 

interim order. Mr Kennedy, on behalf of the NMC, informed the panel that Miss Kelly 

was not currently subject to an interim order but the panel should still make a risk 

assessment, based on the information before it today. 

 

The panel accepted the advice of the legal assessor. The only grounds upon which the 

NMC was seeking an interim order was that of it being necessary for the protection of 

the public. If such an order was necessary for the protection of the public it would also 

be in the public interest to impose such an order.  

 

The panel was mindful that it has made no findings of fact in this case. However, it has 

heard evidence from eight witnesses regarding the allegations and conducted a risk 

assessment. In light of the risk assessment, it was of the view that the charges, taken 

together, suggested a pattern of behaviour and possible attitudinal problem which 

presented a real risk of harm to patients. The panel therefore decided that an interim 

order was necessary on the grounds of public protection and was otherwise in the 

public interest to maintain confidence in the nursing profession and the NMC as a 

regulator. 
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The panel next considered what type of interim order to impose. It considered that it 

may be possible to address the risk of harm with conditions of practice. However, Miss 

Kelly has not attended this hearing or engaged with these proceedings and the panel 

therefore had no evidence to suggest that she would comply with any conditions 

imposed on her registration. It also had regard to the potential attitudinal issues in this 

case. In light of these factors, the panel decided that it was not possible to formulate 

workable conditions of practice. It therefore concluded that the only appropriate order in 

this case was an interim suspension order. 

 

The period of this order is for 18 months.  

 

The hearing adjourned part-heard on 5 March 2018 and resumed on 15 August 2018. 

 

Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Ms Kelly was not in attendance 

and that written notice of this resuming hearing had been sent to Ms Kelly’s registered 

address by recorded delivery and by first class post on 8 June 2018. The recorded 

delivery notice of this hearing was returned to the NMC on 9 July 2018 as it was not 

collected from the Royal Mail delivery office.  An email was sent to Ms Kelly on 31 July 

2018 requesting confirmation of her attendance at this resumed hearing.  

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Ms 

Kelly’s right to attend, be represented and call evidence, as well as the panel’s power to 

proceed in her absence.  

 

Mr Kennedy submitted the NMC had complied with the requirements of Rules 11 and 34 

of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”).  
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The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Ms Kelly has 

been served with notice of this hearing in accordance with the requirements of Rules 11 

and 34. It noted that the rules do not require delivery and that it is the responsibility of 

any registrant to maintain an effective and up-to-date registered address.  

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Ms Kelly.  

 

Mr Kennedy invited the panel to continue in the absence of Ms Kelly on the basis that 

she had voluntarily absented herself. Mr Kennedy reminded the panel that Ms Kelly did 

not attend the first part of this hearing and informed the panel that there has been no 

engagement at all by Ms Kelly with the NMC in relation to these proceedings. He 

submitted that, as a consequence, there was no reason to believe that an adjournment 

would secure her attendance on some future occasion.  

 

The panel had regard to Rule 21 (2) and accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised with 

the utmost care and caution.  

 

The panel has decided to proceed in the absence of Ms Kelly. In reaching this decision, 

the panel has considered the submissions of the case presenter, and the advice of the 

legal assessor. It has had regard to the overall interests of justice and fairness to all 

parties. It noted that: 

 Ms Kelly did not attend the first sitting of this hearing 

 no application for an adjournment has been made by Ms Kelly; 
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 Ms Kelly has not engaged with the NMC and has not responded to any of the 

letters or emails sent to her about this hearing; 

 Ms Kelly has not provided the NMC with details of how she may be contacted 

other than her registered address; 

 there is a strong public interest in the expeditious disposal of the case, 

particularly as it was unable to be completed in March. 

 

There is some disadvantage to Ms Kelly in proceeding in her absence which was 

considered by the panel at the previous sitting. However, the limited disadvantage is the 

consequence of Ms Kelly absenting herself from the hearing.    

 

In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Ms Kelly. The panel will draw no adverse 

inference from Ms Kelly’s absence in its findings of fact. 
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Background 

 

The charges arose whilst Ms Kelly was employed as a Registered Nurse. She was 

employed both by Larchwood Care, working in Avonbridge Care Home from April 2009 

to April 2016 and then by Holmes Care Group Limited, working in Beechwood Care 

Home from April 2016 until her dismissal on 7 December 2016. A referral was made to 

the NMC on 20 December 2016 by Holmes Care.  

 

On 11 October 2016, at Beechwood Care Home, it is alleged that Resident A became 

agitated and distressed during the evening meal and wanted to leave the dining room. It 

is alleged that Ms Kelly shouted at Resident A, banged the table in front of her and 

prevented Resident A from leaving the dining table by trapping her chair in place. When 

colleagues intervened and took Resident A to bed, at her request, it is further alleged 

that Ms Kelly reprimanded Colleague A for doing so.  

 

A number of allegations were made regarding Ms Kelly’s treatment of colleagues and 

residents during her time at Avonbridge Care Home. 

 

These allegations including pushing a glass of juice into a visually impaired resident’s 

face, preventing colleagues from, or reprimanding for assisting residents, isolating a 

resident as a punishment for requesting food, and failing to attend to a patient when 

requested to do so by a colleague. 

 

A number of allegations were made by colleagues who alleged that Ms Kelly shouted at 

them, slammed doors, and spoke inappropriately to them in front of colleagues, 

residents and their families. Colleagues of Ms Kelly also alleged that she unfairly 

allocated shifts and refused time off, on occasion when requested for genuine health or 

personal reasons.  
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Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Mr Kennedy on behalf of the NMC. 

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Ms Kelly. 

 

The panel heard oral evidence from eight witnesses tendered on behalf of the NMC.  

 

Witnesses called on behalf of the NMC were:  

 

Ms 1 – Care Assistant, Beechwood Care Home;  

Colleague A – Care Assistant, Beechwood Care Home; 

Ms 3 – Service Manager; Holmes Care Group Limited; 

Colleague C – Care Assistant, Avonbridge Care Home; 

Colleague D – Staff Nurse, Avonbridge Care Home; 

Colleague E – Staff Nurse, Avonbridge Care Home; 

Colleague F – Care Assistant/ Activities Co-ordinator, Avonbridge Care Home; 

Colleague B - Care Assistant/ Activities Co-ordinator, Avonbridge Care Home; 

 

The panel first considered the overall credibility and reliability of all of the witnesses it 

had heard from. 
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The panel found Ms 1 to be a credible witness who gave a clear and detailed account of 

events as she recalled them. The panel found that she was confident in that which she 

could recall and made no attempt to embellish her account. The panel found her to be 

an honest and helpful witness. 

 

The panel noted that Colleague A did his best to assist the panel but that his 

recollection of detail was limited in some areas due to the passage of time. The panel 

noted that there were some inconsistencies between his statements but that this was 

not sufficient to deem his evidence unreliable. The panel found him to be honest and 

credible to the limits of his recollection. 

 

Ms 3 gave evidence as the investigating manager into the allegations against Ms Kelly 

at Beechwood. She was clear in her evidence about the limited scope of her 

investigation and that she only knew Ms Kelly as a result of her investigation. Ms 3 gave 

a clear and concise account and the panel found her to be an honest and reliable 

witness.  

 

The panel found Colleague C to be an honest and clear witness who gave a very 

detailed account of what she could recall and attempted to assist the panel. The panel 

found Colleague C to be a straightforward and credible witness. 

 

The panel were assisted by Colleague D’s clear and honest account and found her to 

be a reliable witness who was straightforward in what she could recall and did not seek 

to embellish her account.  

 

The panel found Colleague E to be balanced in her view of events. It found her to be an 

honest and reliable witness who gave clear and concise evidence. 

 

The panel noted that Colleague F appeared to be ill disposed towards Ms Kelly. 

However the panel found her to be a clear and credible witness and concluded that 
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Colleague F’s apparent animosity towards Ms Kelly was as a result of the events 

described in her testimony.  

 

The panel found Colleague B to be an honest and helpful witness who gave a very clear 

account of what she recalled. The panel found her detailed evidence to be of assistance 

and noted her balanced viewpoint.  

 

The panel considered each charge and made the following findings: 

 

Charge 1: 

 

That you, a Registered Nurse at Beechwood Care Home: 

 

1) On 11 October 2016: 

 

a) Shouted at Resident A to sit down or words to that effect; 

 

b)  Banged your hand on and/or struck the table in the presence of Resident A; 

 

c) Prevented Resident A from standing and/or leaving the dining room; 

 

d) Reprimanded Colleague A for assisting Resident A to bed and/or told him that he 

should not have done so 

 

 

This charge is found proved in its entirety 

 

The panel heard evidence from Ms 1 who explained that Resident A had dementia and, 

whilst she could communicate to a degree, she had a limited understanding of 

instructions.  On the date in question, towards the end of the evening meal, Resident A 

became agitated as she wanted to leave the dining room. Ms 1 explained that this was 
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not unusual behaviour for her and normally a member of staff would accompany her to 

the sitting room. Ms 1 said that Ms Kelly raised her voice and told Resident A she would 

have to wait and to sit down. She said Resident A continued to try to get up from the 

table and that Ms Kelly banged her hand on the table in front of the resident while 

shouting at her to wait. Ms 1 also explained that Ms Kelly had her foot against the leg of 

Resident A’s chair to stop her pushing it back from the table to stand up and that 

Resident A ‘looked terrified’. She said that eventually Colleague A and another care 

assistant took her to the lounge. Ms 1 said she did not think Ms Kelly’s behaviour was 

acceptable as a resident has the right to leave the room and preventing Resident A from 

leaving made her more agitated than normal.  

 

Colleague A said he heard shouting as he entered the lounge but he thought it was 

another male carer and suggested that Resident A had a hearing impairment, though 

this was not corroborated in other evidence. 

 

Colleague A said that he did not see the incident but did see Resident A distressed and 

assisted her to bed. He said, after assisting Resident A to bed, Ms Kelly spoke to him in 

a very abrupt tone of voice and criticised him for allowing Resident A to go to bed. She 

said he should have checked with her or a nurse first as Resident A was a falls risk.   

He said he felt he was reprimanded for his decision but asserted that it was not normal 

practice to ask the nurses if a resident could go to bed. He said it was the resident’s 

choice and often they asked to do so if they were distressed and a nap was helpful to 

calm them down. He also knew that a pressure sensitive mat was in place to alert staff if 

Resident A got out of bed. He was clear in his evidence that there was no reason for Ms 

Kelly to reprimand him and said that her manner was often abrupt.  

 

Ms 3 said that when she carried out her investigation into the incident she found that Ms 

Kelly’s account was different from other staff. She said Ms Kelly denied shouting or 

banging the table. Ms 3 said that Ms Kelly told her that Resident A to wait as she was at 

risk of falls and needed to be escorted from the room. Ms Kelly said she was told to wait 
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as there were no staff available to do so.  Ms 3 said that Resident A’s care plan stated 

that she could walk herself with her zimmer and staff would usually just observe her.  

Ms 3 said that even with a resident who was at risk of falls, it was unacceptable for Ms 

Kelly to shout at a resident or bang the table and that physically preventing Resident A 

from moving was not acceptable in any circumstance. 

 

Ms 3 also confirmed that the home has no set bedtime and that it would be expected 

that staff would support and assist a resident who expressed a desire to go to bed.  

 

Having heard the evidence of three witnesses, and having considered the 

contemporaneous statements made during the investigation, the panel accepted the 

detailed account of events given by Ms 1 and the recollection of Colleague A regarding 

how Ms Kelly spoke to him after putting Resident A to bed. The panel was satisfied that, 

on the balance of probabilities, it was more likely than not that Ms Kelly had behaved as 

described towards Resident A and Colleague A and accordingly, the panel find charge 1 

proved in its entirety.  

 

Charge 2: 

 

That you, a Registered Nurse at Avonbridge Care Home: 

 

2) On an unknown date and in relation to Resident B: 

 

a) pushed a glass of juice and/or its contents into the face/mouth of Resident B on 

one or more occasions 

 

This charge is found proved. 

 

In reaching this decision, the panel took into account the evidence of Colleague B who 

gave a full and detailed account of how Ms Kelly administered medication to Resident 

B, who had a visual impairment. She explained that the other nurses would tell Resident 
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B that it was medication time and hand him his medication in a pot that he would tip into 

his mouth and then they would put a drink in his hand and he would drink them himself. 

Colleague B said that Ms Kelly told him ‘mouth’ or ‘open it’ and ‘threw in’ the medication 

and then ‘threw in the juice’. She said that Ms Kelly did not warn Resident B that the 

drink was coming and he coughed and spluttered. Colleague B was clear in her 

evidence that this was not normal practice for the other nurses and not acceptable 

behaviour.  The panel accepted Colleague B’s evidence in this regard. 

 

b) refused to allow Colleague B to order a catalogue for Resident B and/or 

attempted to prevent her from doing so. 

 

This charge is found proved. 

 

Colleague B also gave evidence about Resident B discussing where he used to like to 

buy clothes and asking Colleague B about a catalogue. She said she wrote to the 

company for a catalogue but that Ms Kelly shouted at her that she had no right to order 

a catalogue and refused to allow him to have it. Colleague B said she was embarrassed 

and upset at being shouted at when she had acted only out of kindness for the resident. 

Ms Kelly expressed anger to her about it and asked what would happen if Resident A 

had wanted to buy anything. Colleague B said his brother would be consulted, and that 

she felt that if the resident wanted a catalogue he had the right to have one, much the 

same as other residents received a newspaper,.  

 

The panel, having previously found Colleague B to be a clear and reliable witness, had 

no reason to disbelieve her account and accordingly find this charge proved in its 

entirety.  

 

Charge 3 

 

3) On an unknown date reprimanded and/or shouted at Colleague C for transferring 

soup into a cup for Resident C 
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This charge is found proved.  

 

The panel heard evidence from Colleague C who explained that Resident C was blind 

and found eating soup from a bowl difficult and usually preferred it to be served in a cup 

as it was easier for her. Colleague C explained that she would ask Resident C what her 

preference was and had done so that day.  

 

Colleague C explained that she was in the dining room with Ms Kelly during meal time 

and she handed Colleague C a bowl of soup for Resident C. Colleague C then started 

pouring it into a cup. She said that Ms Kelly shouted at her ‘what are you doing?’ 

Colleague C said she asked Ms Kelly not to shout at her, and she walked away and 

gave Resident C the cup. She felt embarrassed at having being shouted at in the dining 

room in front of residents and colleagues.  

 

The panel accepted Colleague C’s account of the incident having found her to be an 

honest and reliable witness and noted that it had heard evidence from a number of 

colleagues that Ms Kelly shouted or reprimanded staff publicly.  

 

Accordingly, this charge is found proved.  

 

Charge 4 

 

4) On an unknown date delayed assessing Resident D’s breathing when requested to 

do so by Colleague C and/or did not conduct such an assessment until  you were 

informed that Resident D’s family were present; 

 

This charge is found proved.  

 

The panel also heard evidence from Colleague C in respect of this charge. Colleague C 

explained that she had approached Ms Kelly and asked her to go and check on resident 
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D who was receiving palliative care as her breathing was ‘not normal’. She said that Ms 

Kelly shouted at her for interrupting her and banged the care plan she was looking at on 

the desk and did not go to the resident. Colleague C said she asked her again around 

10 minutes later and said the family were concerned. She said it was only when she 

mentioned that Resident D’s family were present that Ms Kelly was angry that 

Colleague C had not told her the family was in the home and immediately went to 

assess Resident D. Colleague C said she found Ms Kelly rude, aggressive and only 

warm when residents’ families were present. She said she would have expected that Ms 

Kelly to check on Resident D immediately since she was receiving end of life care.  

 

The panel accepted Colleague C’s evidence and found this charge proved.  

 

Charge 5  

 

5) On one or more unknown dates transferred and/or moved Resident E to sit in the 

dining room alone when she asked for food. 

 

This charge is found proved. 

 

The panel heard evidence from Colleague D who explained that Resident E had 

advanced dementia and often asked for more food. She explained that she would 

sometimes shout for more food and that, rather than distract her, Ms Kelly would put her 

into a wheelchair and leave her alone in the dining room. Colleague D explained that 

Resident E would cry when left there and say that Ms Kelly ‘didn’t like’ her or that she 

was there because she ‘had been bad’. Colleague D said she was told by Ms Kelly not 

to sit was Resident E on these occasions. Colleague D said this was not acceptable, 

that Resident E was being punished for asking for food and by being isolated this was 

not assisting with her challenging behaviour.  

 

The panel found Colleague D to be a credible witness and accepted her account of 

events.  
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Charge 6 

 

6) On one or more occasions as set out in Schedule A behaved in an inappropriate 

manner towards your colleagues 

 

This charge is found proved. 

 

The panel considered each of the 20 occasions enumerated in Schedule A and noted 

that it need find only one occasion of inappropriate behaviour in order to find this charge 

proved. The panel noted considered the evidence of Colleague C, Colleague D, 

Colleague E, Colleague F and Colleague B and their contemporaneous statements 

when considering these charges.  

 

The panel found that in 15 of the 20 occasions, Ms Kelly had behaved inappropriately.  

 

6.1.  The panel accepted the evidence of Colleague B that Ms Kelly had shouted at 

her for attempting to order a catalogue for Resident B 

 

6.2 The panel also accepted Colleague B that Ms Kelly has spoken to her 

unreasonably regarding managing the care for her ill child. 

 

6.4 The panel accepted the evidence of Colleague C that Ms Kelly slammed a 

treatment room door on her, though noted that she was clear Ms Kelly had not 

made contact with her. 
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6.5 The panel accepted Colleague C’s evidence that Ms Kelly had shouted at her 

and banged a care plan on the desk when she interrupted her to ask her to 

assess Resident D. 

 

6.6 The panel accepted the evidence of Colleague C, Colleague D and Colleague B 

that Ms Kelly did not accommodate staff needs with the duty rota and would 

refuse leave without good reason as a punishment when she was unhappy with 

staff. 

 

6.7 The panel accepted Colleague D’s evidence that, during a care review with a 

resident’s family, Ms Kelly inappropriately said the Colleague D was ‘not right in 

the head’ because she sang with a resident who enjoyed music.  

 

6.8 The panel accepted the evidence of Colleague D that Ms Kelly behaved 

inappropriately towards Colleague D when she needed time off for a medical 

procedure. 

 

6.9  The panel accepted Colleague D’s evidence that Ms Kelly mocked Colleague D’s 

dyslexia and spelling difficulties. 

 

6.10  The panel heard evidence from Colleague D that Ms Kelly shouted “you stupid 

girl” at her in front of residents. The panel also heard evidence from Colleague C 

that she had heard Ms Kelly calling Colleague D stupid and being disrespectful 

about her in front of staff and residents. The panel accepted that these 

inappropriate incidents occurred. 

 

6.12  The panel accepted the evidence of Colleague D and Colleague C that Ms Kelly 

had inappropriately called Colleague D stupid on more than one occasions.  

 

6.13 The panel accepted Colleague D’s evidence that Ms Kelly had shouted at her 

about something of little consequence while she was talking a GP who was 
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visiting the home. Colleague D explained that the doctor was surprised and 

commented that the way Ms Kelly spoke to Colleague D was ‘no way to speak to 

anybody’.  

 

6.14  The panel accepted Colleague D’s evidence that Ms Kelly would often put her on 

the rota for Mondays when it had been agreed that she would not work on 

Mondays. She explained that other managers managed to facilitate her Mondays 

off without difficulty, and that she felt Ms Kelly deliberately put her on the rota to 

cause her problems with childcare. Having heard evidence from other colleagues 

about the rota being used to punish staff, the panel accepted Colleague D’s 

evidence in this regard. 

 

6.17 The panel heard detailed evidence from Colleague E regarding an incident where 

Ms Kelly pushed a door into Colleague E. This evidence was corroborated by her 

contemporaneous witness statement and the panel accepted this as evidence of 

Ms Kelly’s inappropriate behaviour. 

 

6.18 The panel accepted Colleague F’s evidence that, when in the hairdressers 

discussing decorating ideas, Ms Kelly requested that she leave by shouting 

‘’move’. Colleague F gave a consistent account of this incident in both her 

contemporaneous statement and witness evidence. 

 

6.19 Colleague F’s evidence regarding the incident in the hairdresser also explained 

that Ms Kelly had slammed the door in her face. Colleague F was consistent in 

her account of how this happened and clear that, although the door did not hit 

her, she was upset by the incident.  

 

The panel found that there were five elements of charge 6 that were unproven. 
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6.3 The panel had no specific evidence of an incident where Ms Kelly pointed or 

shouted at Colleague B and were therefore unable to be certain that this had 

occurred. 

 

 6.11 The panel was not satisfied that it had heard specific evidence relating to Ms 

Kelly shouting ‘what are you doing now’ or ‘what are you doing here’ in front of a 

relative and determined that the context for such remarks would be relevant in 

determining whether the behaviour was inappropriate. As no such information 

was available, this was not proven. 

 

6.15   The panel also determined that context was relevant regarding any comment on 

Colleague D’s job or registration and that, while Colleague D may have perceived 

it as a threat, there was no specific evidence regarding how this was said to 

Colleague D and therefore the panel was unable to find this inappropriate.  

 

6.16 The panel heard evidence regarding Colleague D being unable to take a 

‘shopper hour’ as expected. The panel was not satisfied that this was 

inappropriate as there may have been extenuating circumstances why Colleague 

D was unable to leave the home and the panel has no information about the 

appropriateness or otherwise of Colleague D taking this discretionary hour at this 

time.  

 

6.20 The panel was unable to determine whether or not Ms Kelly behaved 

inappropriately regarding Colleague F’s request to take emergency annual leave 

as it did not have full information regarding the circumstances. The panel heard 

evidence that Colleague F was on sick leave when she made the request to take 

emergency annual leave and the panel acknowledged that it did not have 

sufficient information to determine that Ms Kelly should have granted the request.  
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Submission on misconduct and impairment:  
 

Having announced its finding on all the facts, the panel then moved on to consider, 

whether the facts found proved amount to misconduct and, if so, whether Ms Kelly’s 

fitness to practise is currently impaired. There is no statutory definition of fitness to 

practise. However, the NMC has defined fitness to practise as a registrant’s suitability to 

remain on the register unrestricted.  

 

In his submission, Mr Kennedy invited the panel to take the view that Ms Kelly’s actions 

amount to a breach of The Code: Professional standards of practice and behaviour for 

nurses and midwives (2015) (“the Code”). He then directed the panel to a number of 

specific paragraphs and identified where, in the NMC’s view, Ms Kelly’s actions 

amounted to misconduct.  

 

Mr Kennedy referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 

 

He then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Mr Kennedy referred the panel to the 

case of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin).  

 

Mr Kennedy submitted that, whilst the issue of impairment is a matter for the panel’s 

judgement, no evidence has been provided to the panel to suggest any remorse or 

remediation to address the concerns raised by the matters found proved.  
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The panel has accepted the advice of the legal assessor which included reference to a 

number of judgments which are relevant, these included: Roylance v General Medical 

Council (No 2) [2000] 1 A.C. 311 and Council for Healthcare Regulatory Excellence v 

(1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 (Admin). 

 

The panel adopted a two-stage process in its consideration, as advised: first, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Ms Kelly’s fitness to practise is currently impaired as a result of that 

misconduct.  

 

Decision on misconduct 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of The Code: Professional standards of practice and behaviour for 

nurses and midwives (2015) (the Code). 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that Ms Kelly’s actions did fall significantly short of the 

standards expected of a registered nurse, and that her actions amounted to a breach of 

the Code. Specifically: 

 

1 Treat people as individuals and uphold their dignity 

To achieve this, you must: 

1.1  treat people with kindness, respect and compassion 

1.2  make sure you deliver the fundamentals of care effectively 

1.3  avoid making assumptions and recognise diversity and 

individual choice 
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1.4  make sure that any treatment, assistance or care for which 

you are responsible is delivered without undue delay 

1.5 respect and uphold people’s human rights 

 

2 Listen to people and respond to their preferences and concerns  

To achieve this, you must:  

2.1  work in partnership with people to make sure you deliver care 

effectively 

2.4  respect the level to which people receiving care want to be involved 
in decisions about their own health, wellbeing and care 

2.5  respect, support and document a person’s right to accept or refuse 
care and treatment 

 
2.6  recognise when people are anxious or in distress and respond 

compassionately and politely 

 

3.2  recognise and respond compassionately to the needs of those who 

are in the last few days and hours of life 

 

7.2  take reasonable steps to meet people’s language and 

communication needs, providing, wherever possible, assistance to 

those who need help to communicate their own or other people’s 

needs 

 

8.1  respect the skills, expertise and contributions of your colleagues, 
referring matters to them when appropriate  

8.2 maintain effective communication with colleagues 

8.7  be supportive of colleagues who are encountering health or 

performance problems. However, this support must never 

compromise or be at the expense of patient or public safety. 

 

9.1  provide honest, accurate and constructive feedback to colleagues 
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9.3  deal with differences of professional opinion with colleagues by 

discussion and informed debate, respecting their views and 

opinions and behaving in a professional way at all times 

 

20 Uphold the reputation of your profession at all times 

To achieve this, you must: 

20.1  keep to and uphold the standards and values set out in the Code 

20.2  … treating people fairly and without discrimination, bullying or 
harassment 

20.3  be aware at all times of how your behaviour can affect and 

influence the behaviour of other people 

20.5  treat people in a way that does not take advantage of their 

vulnerability or cause them upset or distress 

20.8  act as a role model of professional behaviour for students and 

newly qualified nurses and midwives to aspire to 

 

25 Provide leadership to make sure people’s wellbeing is protected and to improve 

their experiences of the healthcare system 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view that Ms Kelly’s actions were 

sufficiently serious as to amount to misconduct. 

 

With regard to charge 1, the panel was of the view that shouting at and banging the 

table in front of a vulnerable resident and then preventing her from moving is 

unacceptable behaviour in any circumstance and a serious departure from the standard 

expected of a nurse.   

 

The panel found that, in reprimanding Colleague A for assisting Resident A to bed, Ms 

Kelly behaved in a less than desirable way, but that her actions could not be considered 

sufficiently serious to amount to misconduct. 
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The panel determined that pushing juice into a residents mouth, as found proved in 

charge 2 a), was a serious breach of the standard expected of a nurse. In doing so, Ms 

Kelly failed to treat the resident with dignity and care and this was misconduct.  

 

The panel determined that, in respect of charge 2 b), Ms Kelly’s actions in denying the 

resident a catalogue and shouting at a colleague about it were not expected or 

acceptable conduct for a nurse. However, the panel did not find this incident sufficiently 

serious in isolation to amount to misconduct.  

 

In respect of charge 3, the panel determined that shouting at Colleague C for 

transferring Resident C’s soup to a cup was unprofessional behaviour. Colleagues and 

residents have a right to be treated with respect and dignity, and residents have the 

right to make their own choices. It is clear the Colleague C was attempting to support 

Resident C’s choice and independence regarding her soup and the panel found Ms 

Kelly shouting at Colleague C for this to be a serious departure from the standard of 

behaviour expected of a nurse. 

 

With regard to charge 4, the panel considered that Ms Kelly had an obligation to go and 

check on Resident D, who was receiving end of life care when concerns were raised to 

her about Resident D’s breathing. That she did not do so until she realised the family 

were present is an extremely serious failing on Ms Kelly’s part. The panel determined 

that this was a sufficiently serious failing as to amount to misconduct.  

 

The panel considered Ms Kelly’s actions as found proved in charge 5 to be misconduct. 

It determined that Ms Kelly had isolated a vulnerable patient with dementia for the 

purpose of punishing her challenging behaviour. The panel found this to be cruel and 

unacceptable and a serious departure from the standard of care expected.  
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The panel considered numerous parts of charge 6 found proved and considered that 

while all of these behaviours or actions were inappropriate and unprofessional, not all 

were sufficiently serious as to amount to misconduct.  

 

The panel found that Ms Kelly shouting and slamming doors, as identified in 6.1, 6.4, 

6.5, 6.18 and 6.19, was inappropriate and representative of her poor attitude and 

management style. However, it did not find these incidents to be sufficiently serious to 

amount to misconduct.  

 

Similarly, the panel determined that making inappropriate comments to colleagues, as 

found proven in 6.2 and 6.7, showed poor judgement and a lack of respect but it was 

not a sufficiently serious departure from the standard of behaviour to be considered 

misconduct.  

 

The panel found Ms Kelly’s treatment of and behaviour towards Colleague D, as 

identified in 6.8, 6.9, 6.10, 6.13 and 6.14 to be wholly inappropriate. The panel found 

that attempting to deny her access to medical treatment and mocking her dyslexia 

suggested bullying and victimisation. The panel noted that Ms Kelly called Colleague D 

‘stupid’ and embarrassed her on more than one occasion. The panel was of the view 

that bullying and humiliating a colleague was a serious departure from the standard 

expected of a registered nurse.  

 

The panel found Ms Kelly’s use of the duty rota as a way to punish staff, as identified in 

6.6 and 6.14, to be a further example of the sort of bullying carried out by Ms Kelly and 

did amount to misconduct. 

 

The final example of misconduct identified was that in 6.17 where Ms Kelly pushed a 

door against a colleague, resulting in it making contact with Colleague E’s body. This 

example of aggressive behaviour contributed to a bigger picture of the bullying and 

inappropriate behaviour demonstrated by Ms Kelly. 
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The panel was of the view that, as the deputy manager, Ms Kelly’s conduct was capable 

of setting the tone or culture in the home and that her disrespectful and bullying 

behaviour had capacity to influence colleagues behaviour. The panel determined that 

this could have resulted in negative behaviour from colleagues towards each other and 

towards residents. The panel noted that those colleagues who gave evidence in the 

home strongly resisted such behaviour but that a more compliant workforce could have 

easily been led by her lack of compassion, disrespectful and inappropriate behaviour.  

 

The panel found that Ms Kelly’s actions did fall seriously short of the conduct and 

standards expected of a nurse and amounted to misconduct.  

 

Decision on impairment 

 

The panel next went on to decide if, as a result of this misconduct, Ms Kelly’s fitness to 

practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to behave professionally. Patients and their families must be able to trust nurses with 

their lives and the lives of their loved ones. Nurses must make sure that their conduct at 

all times justifies both their patients’ and the public’s trust in the profession. In this 

regard the panel considered the judgement of Mrs Justice Cox in the case of Council for 

Healthcare Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] 

EWHC 927 (Admin) in reaching its decision, in paragraph 76: 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 
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b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. … 

 

The panel finds that Ms Kelly’s behaviour has placed vulnerable residents in her care at 

a risk of harm, and indeed caused some residents actual distress. The panel finds that 

Ms Kelly’s behaviour would be considered wholly inappropriate by members of the 

public and by other nurses. Her actions have breached the fundamental tenets of the 

profession, particularly those standards relating to treating others with respect and 

compassion.  

 

The panel noted that, whilst Ms Kelly has not engaged with these proceedings she 

denied the facts of this case when they were put to her at local disciplinary level.  

 

As she has not engaged with these proceedings, Ms Kelly has not shown any evidence 

of any insight in to her behaviour or her failings. She has offered no explanation for her 

behaviour and expressed no remorse for her conduct.   

 

Ms Kelly has not provided any evidence of remediation.  She has given no indication of 

any training undertaken or testimonials from colleagues.  

 

The panel is of the view that there is a risk of repetition based on the lack of any insight 

or remediation demonstrated. The panel considered that Ms Kelly’s actions had caused 

harm and risk of harm to residents and therefore decided that a finding of impairment is 

necessary on the grounds of public protection.  
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The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health safety and well-being of the public and patients, and to 

uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions.  

 

The panel noted that these charges relate to a significant number of incidents over a 

period of time and that they occurred in more than one care home. The panel was of the 

view that the public would be concerned to hear of a nurse behaving in such a manner 

as found proved in this case. The panel determined that, in this case, a finding of 

impairment on public interest grounds was also required.  

 

Having regard to all of the above, the panel was satisfied that Ms Kelly’s fitness to 

practise is currently impaired. 
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Determination on sanction:  

 

The panel has considered this case very carefully and has decided to make a striking-

off order. It directs the registrar to remove Ms Kelly’s name from the register. The effect 

of this order is that the NMC register will show that Ms Kelly has been struck-off the 

register. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case. The panel accepted the advice of the legal assessor. The panel 

has borne in mind that any sanction imposed must be appropriate and proportionate 

and, although not intended to be punitive in its effect, may have such consequences. 

The panel had careful regard to the Sanctions Guidance (SG) published by the NMC. It 

recognised that the decision on sanction is a matter for the panel, exercising its own 

independent judgement.  

 

The panel considered what it identified as the aggravating and mitigating factors in 

reaching its decision on the appropriate sanction. 

 

The aggravating factors that the panel took into account are: 

 vulnerable patients placed at risk of harm and caused actual distress 

 the number of incidents over an extended period of time and in two different 

workplaces 

 the misconduct identified relates to the very fundamentals of care 

 the multiple breaches of a wide range of elements of the Code 

 the impact of Ms Kelly’s behaviour on her colleagues 

 Ms Kelly’s lack of insight or remediation 

 Ms Kelly’s attitude to patients and colleagues 

 Ms Kelly’s lack of engagement with her regulator. 

 

The mitigating factors that the panel took into consideration were: 

 Her lengthy nursing carer 



 38 

 This is the first time Ms Kelly has been referred to the NMC 

 

The panel first considered whether to take no action but concluded that this would be 

inappropriate in view of the seriousness of the case. The panel decided that it would be 

neither proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where ‘the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.’ The panel considered that Ms Kelly’s misconduct was not at the 

lower end of the spectrum and that a caution order would be inappropriate in view of the 

seriousness of the case. The panel decided that it would be neither proportionate nor in 

the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Ms Kelly’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable.  

 

The panel determined that that there are no practical or workable conditions that could 

be formulated, given the nature of the charges in this case and Ms Kelly’s lack of 

engagement with her regulator. The panel had no evidence that Ms Kelly would be 

willing to comply with conditions placed upon her practice. The panel also considered 

that the attitudinal nature of the misconduct identified in this case was not something 

that can be easily addressed through retraining.  

 

Furthermore the panel concluded that the placing of conditions on Ms Kelly’s 

registration would not adequately meet the public interest in this case and would not 

protect the public. 
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The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The SG indicates: 

This sanction may be appropriate where the misconduct is not fundamentally 

incompatible with continuing to be a registered nurse or midwife in that the public 

interest can be satisfied by a less severe outcome than permanent removal from 

the register. This is more likely to be the case when some or all of the following 

factors are apparent (this list is not exhaustive): 

 a single instance of misconduct but where a lesser sanction is not 

sufficient 

 no evidence of harmful deep-seated personality or attitudinal problems 

 the Committee is satisfied that the nurse or midwife has insight and does 

not pose a significant risk of repeating behaviour 

 

The aggravating factors that the panel took into account, in particular, are the numerous 

incidents of misconduct that occurred over two locations and a lengthy period of time 

and Ms Kelly’s complete lack of engagement in the hearing process and, therefore, 

inability or unwillingness to demonstrate insight, remorse or remediation. The panel also 

gave consideration to the fact that the misconduct identified related to the very basics of 

nursing care, and were primarily related to her attitude towards both residents and 

colleagues.   

 

The panel has taken into account of the fact that Ms Kelly has been a nurse for many 

years and that it had no evidence of any other incidents. However, as she has not 

offered any explanation for her behaviour or any evidence to demonstrate that such 

misconduct would not occur again, the panel was of the view that the risk of repetition 

was high should Ms Kelly be allowed to continue to practise.  

 

In this case, the panel determined that a suspension order would not be a sufficient, 

appropriate or proportionate sanction to protect the public. It also found that a 

suspension order would not meet the public interest in this case.  
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Finally, in looking at a striking-off order, the panel took note of the following from the 

SG: 

 
This sanction is likely to be appropriate when the behaviour is fundamentally 

incompatible with being a registered professional, which may involve any of the 

following factors. 

 A serious departure from the relevant professional standards as set out in key 

standards, guidance and advice. 

 Doing harm to others or behaving in such a way that could foreseeably result 

in harm to others….Harm may include physical, emotional and financial harm. 

The seriousness of the harm should always be considered. 

 Abuse of position, abuse of trust, or violation of the rights of patients, 

particularly in relation to vulnerable patients. 

 Persistent lack of insight into seriousness of actions or consequences. 

 

Ms Kelly’s actions were significant departures from the standards expected of a 

registered nurse, and are fundamentally incompatible with her remaining on the register.  

 

The panel determined that Ms Kelly’s numerous breaches of the Code represented a 

serious departure from the standards expected of a nurse. It found that she had caused 

considerable distress to vulnerable residents in her care and to colleagues. The panel 

found that Ms Kelly’s use of the duty rota to punish staff was an abuse of her position of 

trust, as was isolating a vulnerable resident as punishment. This was also violation of 

the resident’s rights and a serious departure from the standards demanded by the 

Code.  The panel also determined that Ms Kelly has shown no insight at any stage into 

the seriousness of her failings.  

 

The panel was of the view that the findings in this particular case demonstrate that Ms 

Kelly’s actions were serious and to allow her to continue practising would undermine 

public confidence in the profession and in the NMC as a regulatory body. The panel 
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noted that the serious breach of the fundamental tenets of the profession evidenced by 

Ms Kelly’s actions are fundamentally incompatible with her remaining on the register. 

 

Balancing all of these factors and after taking into account all the evidence before it 

during this case, the panel determined that the appropriate and proportionate sanction 

is that of a striking-off order. Having regard to the matters it identified, in particular the 

effect of  Ms Kelly’s actions in bringing the profession into disrepute by adversely 

affecting the public’s view of how a registered nurse should conduct herself, the panel 

has concluded that nothing short of this would be sufficient in this case. 

 

The panel considered that this order was necessary to protect the public and to mark 

the importance of maintaining public confidence in the profession. It further considered it 

necessary to send to the public and the profession a clear message about the standard 

of behaviour required of a registered nurse. 
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Determination on Interim Order 

 

The panel has considered the submissions made by Mr Kennedy that an interim order 

should be made on the grounds that it is necessary for the protection of the public and 

is otherwise in the public interest.  

 

The panel accepted the advice of the legal assessor.  

 

The panel was satisfied that an interim suspension order is necessary for the protection 

of the public and is otherwise in the public interest. The panel had regard to the 

seriousness of the facts found proved and the reasons set out in its decision for the 

substantive order in reaching the decision to impose an interim order. To do otherwise 

would be incompatible with its earlier findings. 

 

The period of this order is for 18 months to allow for the possibility of an appeal to be 

made and determined. 

 

If no appeal is made, then the interim order will be replaced by the striking-off order 28 

days after Ms Kelly is sent the decision of this hearing in writing. 

 

That concludes this determination. 

 


