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Nursing and Midwifery Council 

Fitness to Practise Committee 

Substantive Hearing 

20 – 22 August 2018 

 

Nursing and Midwifery Council, 2 Stratford Place, Montfichet Road, London, E20 1EJ 

 

Name of registrant: Patricia Hamilton  

 

NMC PIN:  85L0202E 

 

Part(s) of the register: Nursing- Sub part 1 

RN1, Registered Nurse- Adult (30 January 

1989) 

 

Area of Registered Address: England 

 

Type of Case: Misconduct 

 

Panel Members: Kenneth Caley (Chair, Lay member) 

Beth Maryon (Registrant member) 

Michael Glickman (Lay member) 

 

Legal Assessor: Tim Bradbury  

 

Panel Secretary: Tara Hoole 

 

Miss Hamilton: Not present and not represented in absence  

 

Nursing and Midwifery Council: Represented by Mary-Clare Kennedy, NMC 

Case Presenter 

 

Facts proved: 3a, 3b, 4 and 5 

 

Facts not proved: 1a, 1b, 2a and 2b 

 

Fitness to practise: Impaired 

 

Sanction: Striking off order 

 

Interim Order: Interim suspension order (18 months) 
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Details of charge: 

 

That you: 
 
1) on 14 September 2016: 
 

a) did not increase Resident B’s fluid from 500mls to 700mls when such a 
recommendation had been made to you by a relevant specialist. – Found 
not proved 

 
b) did not record the conversation/recommendations referenced at charge 

1a. - Found not proved 
 
2) on 29 October 2016: 
 

a) did not complete syringe driver checks in respect of Resident A. - Found 
not proved 

 
Alternatively 
 

b) did not record that you had completed syringe driver checks in respect of 
Resident A. - Found not proved 

 
3) on 31 October 2016:  
 

a) did not check Resident A’s pressure areas. - Found proved 
b) did not re-dress Resident A’s grade 2 pressure sore. - Found proved 

 
Alternatively 
 

c) did not record that you had checked Resident A’s pressure areas  
d) did not record that you had re-dressed Resident A’s grade 2 pressure 

sore.  
 
4) on 04 November 2016, created inaccurate records in respect of the wound care 

you had provided to Resident A in that you created records which indicated you 
had provided wound care to Resident A on:  

 
a) 30 October 2016  
b) 02 November 2016 

 
when you had not done so. - Found proved 

 
5) You actions at charge 4 were dishonest in that you knew you had not provided 

wound care to Resident A on 30 October 2016 and 02 November 2016. - Found 
proved 
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AND in light of the above, your fitness to practise is impaired by reason of your 
misconduct. 
 

 

Decision on Service of Notice of Hearing 

 

The panel was informed at the start of this hearing that Miss Hamilton was not in 

attendance and that written notice of this hearing had been sent to Miss Hamilton’s 

registered address by recorded delivery and by first class post on 17 July 2018. Miss 

Hamilton was also sent a copy of the notice of hearing to her email address on 15 

August 2018. 

 

The panel took into account that the notice letter provided details of the allegation, the 

time, dates and venue of the hearing and, amongst other things, information about Miss 

Hamilton’s right to attend, be represented and call evidence, as well as the panel’s 

power to proceed in her absence.  

 

Ms Kennedy submitted the NMC had complied with the requirements of Rules 11 and 

34 of the Nursing and Midwifery Council (Fitness to Practise) Rules 2004, as amended 

(“the Rules”). 

 

The panel accepted the advice of the legal assessor.  

 

In the light of all of the information available, the panel was satisfied that Miss Hamilton 

has been served with notice of this hearing in accordance with the requirements of 

Rules 11 and 34. It noted that the rules do not require delivery and that it is the 

responsibility of any registrant to maintain an effective and up-to-date registered 

address.  

 

 

Decision on proceeding in the absence of the Registrant 

 

The panel next considered whether it should proceed in the absence of Miss Hamilton.  
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The panel had regard to Rule 21 (2) which states: 

 

(2) Where the registrant fails to attend and is not represented at the hearing, the 

Committee 

(a) shall require the presenter to adduce evidence that all reasonable 

efforts have been made, in accordance with these Rules, to serve the 

notice of hearing on the registrant; 

(b) may, where the Committee is satisfied that the notice of hearing has 

been duly served, direct that the allegation should be heard and 

determined notwithstanding the absence of the registrant; or 

(c) may adjourn the hearing and issue directions. 

 

Ms Kennedy invited the panel to continue in the absence of Miss Hamilton on the basis 

that she had voluntarily absented herself. Ms Kennedy submitted that there had been 

little engagement by Miss Hamilton with the NMC in relation to these proceedings and 

there has been no response to several attempts to contact Miss Hamilton, most recently 

by telephone and email on 15 August 2018. Ms Kennedy drew the panel’s attention to 

correspondence from Miss Hamilton in relation to earlier NMC hearings where Miss 

Hamilton has said that she will not attend the hearing and does not wish to practise as a 

nurse in future. Ms Kennedy submitted that there was, therefore, no reason to believe 

that an adjournment would secure Miss Hamilton’s attendance on some future 

occasion.  

 

The panel accepted the advice of the legal assessor.  

 

The panel noted that its discretionary power to proceed in the absence of a registrant 

under the provisions of Rule 21 is not absolute and is one that should be exercised with 

the utmost care and caution.  
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The panel has decided to proceed in the absence of Miss Hamilton. In reaching this 

decision, the panel has considered the submissions of Ms Kennedy, and the advice of 

the legal assessor. It has had regard to the overall interests of justice and fairness to all 

parties. It noted that: 

 no application for an adjournment has been made by Miss Hamilton; 

 Miss Hamilton stated in correspondence dated 1 December 2017 in response to 

previous hearings, “I will not be attending the hearing on the 8th December 

2017… I am no longer working as a practicing nurse and do not intend to 

practice [sic] again” and in correspondence dated 17 May 2018, “I have not 

renewed my PIN No for the last two years and am no longer a Nurse” 

 there is no reason to suppose that adjourning would secure her attendance at 

some future date;  

 two witnesses have attended today to give live evidence;  

 not proceeding may inconvenience the witnesses, their employers and, for those 

involved in clinical practice, the clients who need their professional services; 

 the charges relate to events that occurred in 2016; 

 further delay may have an adverse effect on the ability of witnesses accurately to 

recall events; 

 there is a strong public interest in the expeditious disposal of the case. 

 

There is some disadvantage to Miss Hamilton in proceeding in her absence. Although 

the evidence upon which the NMC relies will have been sent to her at her registered 

address, she has made no response to the allegations. She will not be able to challenge 

the evidence relied upon by the NMC and will not be able to give evidence on her own 

behalf. However, in the panel’s judgment, this can be mitigated. The panel can make 

allowance for the fact that the NMC’s evidence will not be tested by cross examination 

and, of its own volition, can explore any inconsistencies in the evidence which it 

identifies. Furthermore, the limited disadvantage is the consequence of Miss Hamilton’s 

decisions to absent herself from the hearing, waive her rights to attend and/or be 

represented and to not provide evidence or make submissions on her own behalf.    
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In these circumstances, the panel has decided that it is fair, appropriate and 

proportionate to proceed in the absence of Miss Hamilton. The panel will draw no 

adverse inference from Miss Hamilton’s absence in its findings of fact. 
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Background 

 

The charges arose whilst Miss Hamilton was employed as a Registered Nurse at Belle 

Vue Care Home (the Home) where she worked from April 2012 until her dismissal on 18 

January 2017. The Home has 102 beds which are split into four units; Miss Hamilton 

was the registered nurse on the young person unit. There were 14 residents on the 

young person unit, Miss Hamilton was the named nurse for three of these residents. 

The Home has made a number of allegations about Miss Hamilton’s practice relating to 

two of the residents in her care.  

 

On 29 October 2016 it is alleged that Miss Hamilton failed to conduct regular syringe 

driver checks on Resident A. Resident A was discharged from hospital to the Home on 

28 October and was receiving midazolam through a syringe driver. It is also alleged that 

the syringe driver checks were not documented correctly. 

 

Resident A had developed a Grade 2 pressure sore during his hospital admission 

which, following discharge to the home, required to be assessed and the dressing 

changed on alternate days. It is alleged that on 31 October 2016 and 2 November 2016, 

Miss Hamilton either did not conduct checks of Resident A’s pressure sore and change 

the dressing or did not complete the required documentation of this. On 4 November 

2016 it was discovered that Resident A’s wound care assessment forms had not been 

completed. Subsequently it was found that Miss Hamilton had signed purporting to have 

checked the wound on 30 October and 2 and 4 November 2016. However, she was not 

on duty on 30 October or 2 November, suggesting that the entries were falsified. Miss 

Hamilton was given a final written warning on 9 November 2016.  

 

It is further alleged that on 11 November 2016, the home discovered that Miss Hamilton 

had failed to adjust Resident B’s PEG feed regime according to the dietician’s 

instructions. Also, that these had been given verbally over the telephone to her directly 

on 14 September 2016 and formally in writing in a letter dated 16 September which was 

received by the home on 23 September 2016. Finally, that she failed to document, 
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report and handover these instructions and did not adjust the resident’s care plan and 

risk assessments appropriately. Miss Hamilton was suspended on 11 November 2016. 

 

A referral was made to the NMC on 15 November 2016 by Belle Vue Care Home.  

 

 

Decision on the findings on facts and reasons 

 

In reaching its decisions on the facts, the panel considered all the evidence adduced in 

this case together with the submissions made by Ms Kennedy, on behalf of the NMC. 

 

The panel heard oral evidence on day one of the hearing from two witnesses called on 

behalf of the NMC: Ms 1, the Registered Manager at Belle Vue Care Home and Ms 2, a 

Dietician at South Tees Hospital NHS Foundation Trust. The panel heard further 

telephone evidence from Ms 1 on day 2 of the hearing.  

 

The panel heard and accepted the advice of the legal assessor.  

 

The panel was aware that the burden of proof rests on the NMC, and that the standard 

of proof is the civil standard, namely the balance of probabilities. This means that the 

facts will be proved if the panel was satisfied that it was more likely than not that the 

incidents occurred as alleged. 

 

The panel has drawn no adverse inference from the non-attendance of Miss Hamilton. 

 

The panel first considered the witnesses called by the NMC.  

 

The panel found Ms 1 to be a confident, co-operative and helpful witness. However, the 

panel found Ms 1’s evidence suffered from the passage of time such as not to be 

corroborated or backed up by a clear record of what was said or not said. Her evidence 

was subject to some material changes upon it being re-visited the following day in 

telephone evidence.  
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The panel found Ms 2 to be credible, transparent and professional. She did her best to 

assist the panel and her oral evidence was consistent with her statement.  

 

The panel considered each charge and made the following findings: 

 

Charge 1: 

 

1) on 14 September 2016: 

 

a) did not increase Resident B’s fluid from 500mls to 700mls when such a 

recommendation had been made to you by a relevant specialist. 

 

In reaching its decision, the panel took into account the evidence before it, specifically 

the letter dated 16 September 2016 to Resident B’s GP from Ms 2 and the witness 

evidence of Ms 2. Whilst Ms 2 did her best to assist the panel, she had to concede that 

she did not have a specific memory of the conversation with Miss Hamilton on 14 

September 2018 regarding Resident B. However, Ms 2 was able to confirm that she 

made a computer record of a conversation with Miss Hamilton on this date and 

confirmed to the panel that her normal practice is to write up notes immediately after 

such a telephone call. 

 

The charge as it stands alleges that Miss Hamilton did not increase Resident B’s fluid 

from 500mls to 700mls on 14 September 2016. There is some ambiguity around 

whether this charge is directed towards Miss Hamilton personally or in her capacity as 

the registered nurse on duty. The panel was concerned that if the latter, the charge 

could have been more carefully worded to reflect this. The panel had further concerns 

that according to the evidence, it was by no means certain that the increase in fluid 

should have taken place on 14 September as opposed to 15 September 2016. It was 

clear from Ms 2’s evidence that the conversation she had with Miss Hamilton had taken 

place towards the latter part of that day. Given this, the panel thought that Resident B 

had already received the 11am feed on this date and therefore would not require the 
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fluids to be increased. The panel was satisfied on the balance of probabilities that there 

was no recommendation made to increase Resident B’s fluid intake on 14 September 

2016.  

 

Accordingly this charge is found NOT proved. 

 

b) did not record the conversation/recommendations referenced at charge 

1a. 

 

In reaching its decision, the panel noted that the charge does not state where the 

conversation/recommendations should have been recorded. The panel has not been 

presented with any document which clearly shows that an entry on the 14 September 

2016 was not made when it should have been. Given the doubts that exist in relation to 

charge 1a, namely the precise timing of the conversation with Ms 2, the panel 

concluded that it cannot, even on the balance of probabilities, find this charge proved.  

 

Accordingly this charge is found NOT proved. 

 

 

Charge 2: 

 

2) on 29 October 2016: 

 

a) did not complete syringe driver checks in respect of Resident A. 

 

Again the panel noted the charge was silent as to in which document a syringe driver 

check should be recorded. This, the panel also noted, was against a background of 

poor documentation within the home generally, something which Ms 1 freely 

acknowledged. Further, the panel noted the only reference to the syringe driver is in 

Resident A’s daily progress and evaluation records. This is a generalised document 

which dealt with a number of aspects of Resident A’s treatment and care and was not 

specifically concerned with syringe driver checks. Absence of any record within this 
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document of a check having been carried out was not, the panel found, evidence that 

the check had not been carried out, whether by Miss Hamilton or by any other nurse.  

 

In addition the panel noted that it did not have a copy of the Home’s policy on the need 

for syringe driver checks or as to where this responsibility would lie. The evidence 

relating to this charge the panel found vague and generalised and not such as to enable 

the panel to conclude, even on the balance of probabilities, that this check was not 

made.   

 

Accordingly this charge is found NOT proved. 

 

Alternatively 

 

b) did not record that you had completed syringe driver checks in respect of 

Resident A. 

 

The panel again noted that this charge does not specify which document the checks 

should have been recorded in. Reference was made by Ms 1 to a syringe driver 

monitoring form which she said had been lost and which was therefore not available to 

the panel. The panel had sight of the daily progress and evaluation notes for Resident 

A, however this was a document which dealt with numerous aspects of Resident A’s 

care and treatment such as bed baths and patient hoists. The panel had doubts as to 

whether an absence of a note within this document amounted to the absence of a note 

elsewhere for example within the syringe driver monitoring forms which had been lost.  

 

As to the apparent admission by Miss Hamilton that she did not know where the forms 

were kept, which appears in Ms 1’s witness statement, the panel was concerned by the 

following chain of events. Ms 1, when questioned, said she had a contemporaneous 

note of this, and other, conversations with Miss Hamilton. Ms 1 was asked if she could 

produce this particular aide memoir and she confirmed that she could do so given time 

and once having returned to her place of work. Ms 1 further confirmed that she would 

electronically scan this and other documents and would forward these to the panel for 
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the following day. On the following day however it became apparent that no such 

detailed document was in existence and certainly not one that had been signed by Miss 

Hamilton. The panel was therefore concerned as to how much reliance it could place on 

this particular conversation given that it appeared in a statement dated some 12 months 

after the event.  There was no evidential note of this conversation having taken place. 

The panel therefore concluded that there was no documentary evidence before it to 

support this charge.  

 

Accordingly this charge is found NOT proved. 

 

 

Charge 3: 

 

3) on 31 October 2016:  

 

a) did not check Resident A’s pressure areas. 

b) did not re-dress Resident A’s grade 2 pressure sore. 

 

The panel considered charges 3a and 3b together. It took into account Ms 1’s witness 

statement and oral evidence along with a file note produced by Ms 1 dated 4 November 

2016 which states:  

 

“When I reviewed [Resident A’s] file on 4.11.16 there was no wound documentation and 

assessment forms present. Patricia Hamilton was the nurse on duty that day and I 

asked her where the documentation was. Patricia relied [sic] to my question that the 

wound documentation had not been completed or the wound had not been done. When 

I asked for clarity if the pressure wound had actually been reviewed she said No I 

forgot. [Patient A’s] pressure wound had not been reviewed since transfer back to the 

home on 28th October 2016”.    

 

The panel determined that Ms 1’s witness evidence of Miss Hamilton’s admissions to 

the substance of these charges together with the corroborative file note from Ms 1 on 4 
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November 2016  was sufficient proof that Miss Hamilton forgot to check and re-dress 

Resident A’s pressure sores. The panel noted that in this instance there was some 

corroboration from the contemporaneous file note of what was said, unlike with charges 

1 and 2 where there was none.  

 

Accordingly charge 3a and 3b are found proved. 

 

Alternatively 

 

c) did not record that you had checked Resident A’s pressure areas  

d) did not record that you had re-dressed Resident A’s grade 2 pressure 

sore.  

Having found charges 3a and 3b proved charges 3c and 3d fall away.  

 

 

Charge 4: 

 

4) on 04 November 2016, created inaccurate records in respect of the wound care 

you had provided to Resident A in that you created records which indicated you 

had provided wound care to Resident A on:  

 

a) 30 October 2016 

b) 02 November 2016 

 

when you had not done so. 

 

In reaching its decision the panel took into account the clear documentary evidence 

before it as regards this charge. The panel noted that Miss Hamilton had evidently 

signed Resident A’s wound management assessment and continuation chart on 30 

October 2016 and 2 November 2016 as well as Resident A’s treatment plan and wound 

management assessment notes on 30 October 2016 and 2 November 2016 to suggest 

that Resident A had received wound care on these dates. The panel also noted the off-
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duty rotas which covered the period 24 October 2016 to 6 November 2016, which 

clearly show that Miss Hamilton was not on duty on 30 October 2016 and 2 November 

2016.  

 

The panel noted Ms 1’s evidence that Miss Hamilton was not on duty on these dates. 

The panel concluded that there is no necessity as to make a determination based on 

the alleged admissions in Ms 1’s witness evidence, given the strength of the 

documentary evidence before it.  

 

Accordingly this charge is found proved. 

 

 

Charge 5: 

 

5) You actions at charge 4 were dishonest in that you knew you had not provided 

wound care to Resident A on 30 October 2016 and 02 November 2016. 

 

Having found charge 4 proved the panel considered whether Miss Hamilton’s actions 

were dishonest. The legal assessor referred the panel to the case of IVEY [2017] UKSC 

67. The panel first considered whether Miss Hamilton knew or believed that the record 

she was creating was inaccurate. Second, the panel considered whether an ordinary, 

decent person would regard it to be dishonest to create a record that they knew or 

believed to be inaccurate in the circumstances of this case. The panel determined that 

Miss Hamilton must have been aware that she was making a false record in that she 

was reporting to have given wound care which she knew had not been given. The panel 

further determined that ordinary, decent people would regard the falsification of a 

medical record in this manner to be dishonest. The panel carefully considered the 

advice given by the legal assessor. It concluded that Miss Hamilton must have been 

aware that she was making a false record, she would have known that she had 

fraudulently entered into the notes that she had provided wound care to Resident A 

when she had not.  
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However, the panel bears in mind the context in which this was done. In her witness 

evidence Ms 1 told the panel that the Home had received a poor CQC inspection and 

that she had been brought in to turn the home around after this inspection. Ms 1’s 

witness evidence goes on to state in relation to her discovery of Resident A’s lack of 

wound care and documentation: “I went to the Clinical Lead and asked her to address 

this immediately. I am not employed as a clinician and so asked the Clinical Lead to 

address the issue. She went and sorted it out and Patricia then came in to see me and 

said she had completed it.”  

 

The panel nevertheless finds that to create inaccurate records, whether or not under a 

perceived or misunderstood instruction, is dishonest.  

 

Accordingly this charge is found proved. 

 

 

Submission on misconduct and impairment:  

 

Having announced its finding on all the facts, the panel then moved on to consider 

whether the facts found proved amount to misconduct and, if so, whether Miss 

Hamilton’s fitness to practise is currently impaired. There is no statutory definition of 

fitness to practise. However, the NMC has defined fitness to practise as a registrant’s 

suitability to remain on the register unrestricted.  

 

In her submissions, Ms Kennedy invited the panel to take the view that Miss Hamilton’s 

actions amount to a breach of The Code: Professional standards of practice and 

behaviour for nurses and midwives (2015) (“the Code”). She then directed the panel to 

specific paragraphs and identified where, in the NMC’s view, Miss Hamilton’s actions 

amounted to misconduct.  

 

Ms Kennedy referred the panel to the case of Roylance v GMC (No. 2) [2000] 1 AC 311 

which defines misconduct as a ‘word of general effect, involving some act or omission 

which falls short of what would be proper in the circumstances.’ 
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She then moved on to the issue of impairment, and addressed the panel on the need to 

have regard to protecting the public and the wider public interest. This included the 

need to declare and maintain proper standards and maintain public confidence in the 

profession and in the NMC as a regulatory body. Ms Kennedy referred the panel to the 

cases of Council for Healthcare Regulatory Excellence v (1) Nursing and Midwifery 

Council (2) Grant [2011] EWHC 927 (Admin).  

 

Ms Kennedy submitted that the charges found proved were sufficiently serious as to 

amount to misconduct and relate to failings in basic areas of nursing. Although there is 

no evidence of patient harm, the witness evidence indicates that there was the potential 

for harm, in particular in relation to charge 3 where there was the potential for infection.  

 

Ms Kennedy submitted that there has been no engagement from Miss Hamilton in terms 

of a response to the charges, the only correspondence from Miss Hamilton are two 

handwritten letters from her indicating that she is no longer practising as a nurse and 

does not want to practise in future. Ms Kennedy submitted that, although some of the 

charges are capable of remediation, there is little if no evidence in terms of insight, 

remorse and remediation from Miss Hamilton. She further submitted that dishonesty is 

difficult to remediate.  

 

Ms Kennedy therefore submitted that Miss Hamilton is impaired on the grounds of 

public protection and on the grounds of public interest in order to maintain confidence in 

the profession and the NMC as regulator.  

 

The panel has accepted the advice of the legal assessor.  

 

The panel adopted a two-stage process in its consideration, as advised. First, the panel 

must determine whether the facts found proved amount to misconduct. Secondly, only if 

the facts found proved amount to misconduct, the panel must decide whether, in all the 

circumstances, Miss Hamilton’s fitness to practise is currently impaired as a result of 

that misconduct.  
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Decision on misconduct 

 

When determining whether the facts found proved amount to misconduct the panel had 

regard to the terms of The Code: Professional standards of practice and behaviour for 

nurses and midwives (2015). 

 

The panel, in reaching its decision, had regard to the public interest and accepted that 

there was no burden or standard of proof at this stage and exercised its own 

professional judgement. 

 

The panel was of the view that Miss Hamilton’s actions did fall significantly short of the 

standards expected of a registered nurse, and that her actions amounted to a breach of 

the Code. Specifically: 

 

1.  Treat people as individuals and uphold their dignity 

To achieve this, you must: 

 

1.4  make sure that any treatment, assistance or care for which you are responsible is 

delivered without undue delay,   

 

10.  Keep clear and accurate records relevant to your practice 

This includes but is not limited to patient records. It includes all records that are 

relevant to your scope of practice. 

 

To achieve this, you must: 

 

10.1  complete all records at the time or as soon as possible after an event, recording if 

the notes are written some time after the event 

 



 18 

10.2  identify any risks or problems that have arisen and the steps taken to deal with 

them, so that colleagues who use the records have all the information they need 

 

10.3  complete all records accurately and without any falsification, taking immediate and 

appropriate action if you become aware that someone has not kept to these 

requirements 

 

20.  Uphold the reputation of your profession at all times 

 

To achieve this, you must: 

 

20.1  keep to and uphold the standards and values set out in the Code 

 

20.2  act with honesty and integrity at all times 

 

The panel appreciated that breaches of the Code do not automatically result in a finding 

of misconduct. However, the panel was of the view that the charges found proved are 

serious and wide-ranging. They are not confined to one particular area of nursing, but 

relate to clinical failings, poor record keeping and dishonesty.  

 

The panel found that Miss Hamilton’s actions did fall seriously short of the conduct and 

standards expected of a nurse and amounted to misconduct.  

 

 

Decision on impairment 

 

The panel next went on to decide if as a result of this misconduct Miss Hamilton’s 

fitness to practise is currently impaired. 

 

Nurses occupy a position of privilege and trust in society and are expected at all times 

to be professional. Patients and their families must be able to trust nurses with their 

lives and the lives of their loved ones. To justify that trust, nurses must be honest and 
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open and act with integrity. They must make sure that their conduct at all times justifies 

both their patients’ and the public’s trust in the profession. In this regard the panel 

considered the judgement of Mrs Justice Cox in the case of Council for Healthcare 

Regulatory Excellence v (1) Nursing and Midwifery Council (2) Grant [2011] EWHC 927 

(Admin) in reaching its decision. In paragraph 74 she said: 

 

In determining whether a practitioner’s fitness to practise is impaired by 

reason of misconduct, the relevant panel should generally consider not 

only whether the practitioner continues to present a risk to members of the 

public in his or her current role, but also whether the need to uphold 

proper professional standards and public confidence in the profession 

would be undermined if a finding of impairment were not made in the 

particular circumstances.  

 

Mrs Justice Cox went on to say in Paragraph 76: 

 

I would also add the following observations in this case having heard 

submissions, principally from Ms McDonald, as to the helpful and 

comprehensive approach to determining this issue formulated by 

Dame Janet Smith in her Fifth Report from Shipman, referred to above. 

At paragraph 25.67 she identified the following as an appropriate test for 

panels considering impairment of a doctor’s fitness to practise, but in my 

view the test would be equally applicable to other practitioners governed 

by different regulatory schemes. 

 

Do our findings of fact in respect of the doctor’s misconduct, 

deficient professional performance, adverse health, conviction, 

caution or determination show that his/her fitness to practise is 

impaired in the sense that s/he: 

 

a. has in the past acted and/or is liable in the future to act so as to 

put a patient or patients at unwarranted risk of harm; and/or 
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b. has in the past brought and/or is liable in the future to bring the 

medical profession into disrepute; and/or 

 

c. has in the past breached and/or is liable in the future to breach 

one of the fundamental tenets of the medical profession; and/or 

 

d. has in the past acted dishonestly and/or is liable to act 

dishonestly in the future. 

 

The panel considered that Miss Hamilton’s actions engaged limbs a, b, c, and d of the 

guidance in Grant quoted above. In particular, although there no evidence of actual 

harm, the panel determined that Miss Hamilton’s actions in respect of charge 3, had in 

the past placed Resident A at unwarranted risk of harm. 

 

The panel had regard to the fact that patients and the public place trust in the nursing 

profession, and that nurses are expected to act in a way which justifies that trust. 

Honesty and integrity are the bedrock of the nursing profession and the panel 

considered that these were fundamental tenets of the profession. The panel therefore 

considered that Miss Hamilton’s actions, in respect of the charges found proved, 

breached fundamental tenets of the profession identified above. Miss Hamilton’s actions 

were also of such a nature as to bring the profession into disrepute and it has found that 

Miss Hamilton acted dishonestly. 

The panel bore in mind that the issue it had to determine was that of current 

impairment. It therefore considered whether Miss Hamilton is liable in future to act in 

such a way as to breach fundamental tenets of the profession, bring the profession into 

disrepute or act dishonestly. The decision about the risk of repetition in this case would 

be informed by consideration of the level of insight and remorse demonstrated and by 

whether the misconduct has been or is capable of being remedied. 

The panel considered that there was no evidence before it of any insight, remorse or 

attempts by Miss Hamilton to remediate. The only information available to the panel 
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directly from Miss Hamilton are two letters. One, dated 1 December 2017 in response to 

a previous hearing stated, “I am no longer working as a practicing nurse and do not 

intend to practice [sic] again” and a second letter dated 17 May 2018, “I have not 

renewed my PIN No for the last two years and am no longer a Nurse”. The panel 

therefore concluded that there was no evidence that Miss Hamilton has any insight into 

her failings. The panel concluded that as Miss Hamilton is not currently practising as a 

registered nurse there can be no remediation under these circumstances. The panel 

further considered that dishonesty is, in any event, very difficult to remediate.  

 

The panel is of the view that there is a risk of repetition based on the lack of insight and 

remediation should Miss Hamilton return to practice as a registered nurse. The panel 

therefore decided that a finding of impairment is necessary on the grounds of public 

protection.  

 

The panel bore in mind that the overarching objectives of the NMC are to protect, 

promote and maintain the health, safety and well-being of the public and patients, and 

to uphold/protect the wider public interest, which includes promoting and maintaining 

public confidence in the nursing and midwifery professions and upholding the proper 

professional standards for members of those professions. The panel determined that, in 

this case, a finding of impairment on public interest grounds was required. The panel 

considered that the falsification of clinical records is not what the public would expect of 

a registered nurse and that this behaviour would bring the profession into disrepute.  

 

Having regard to all of the above, the panel was satisfied that Miss Hamilton’s fitness to 

practise is currently impaired. 

 

 

Determination on sanction:  

 

In submissions on sanction Ms Kennedy drew the panel’s attention to the NMC’s 

“Sanctions Guidance to Panels” (SG). She advised the panel as per Mr Justice 

Newman in R (on the application of Abrahaem) v GMC [2004] EWHC 183 (Admin) that 
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the purpose of a sanction is not to be punitive but to protect the public interest. The 

public interest includes protection of patients and others; maintenance of public 

confidence in the profession and the regulatory body; and declaring and upholding 

proper standards of conduct and behaviour.  

 

Ms Kennedy submitted that any restriction on a nurse’s ability to practise must be 

proportionate and therefore no more than necessary to satisfy the public interest, which 

includes the protection of the public. It must strike a fair balance between the rights of 

the nurse and the public interest. 

 

In light of the panel’s finding of dishonesty, Ms Kennedy drew the panel’s attention to 

the case of Parkinson v NMC [2010] EWHC 1898 (Admin) and submitted to the panel 

that it should look at the specifics of this case when deciding an appropriate sanction. 

 

Further, Ms Kennedy submitted to the panel what she considered to be the aggravating 

and mitigating features in Miss Hamilton’s case.  

 

The panel has considered this case very carefully and has decided to make a striking-

off order. It directs the registrar to strike Miss Hamilton off the register. The effect of this 

order is that the NMC register will show that Miss Hamilton has been struck-off the 

register. 

 

In reaching this decision, the panel has had regard to all the evidence that has been 

adduced in this case together with Ms Kennedy’s submissions. The panel accepted the 

advice of the legal assessor. The panel has borne in mind that any sanction imposed 

must be appropriate and proportionate and, although not intended to be punitive in its 

effect, may have such consequences. The panel had careful regard to the SG published 

by the NMC. It recognised that the decision on sanction is a matter for the panel, 

exercising its own independent judgement.  

 

The panel considered the aggravating and mitigating factors in this case. It made the 

following findings:  
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Aggravating factors:  

 this was not a single incident, rather the charges are to wide-ranging, 

encompassing clinical failings, poor record keeping and dishonesty; 

 the charges involve a vulnerable resident who was put at risk of infection and 

therefore harm; 

 there has been no engagement from Miss Hamilton with this hearing; 

 there is no indication of remorse, insight or remediation; 

 the finding of dishonesty. 

 

Mitigating factors:  

 Miss Hamilton has been registered as a nurse since she qualified in 1989 with no 

previous referrals to the NMC; 

 no actual harm was caused to Resident A. 

 

The panel first considered whether to take no action but concluded that this would be 

manifestly inappropriate in view of the seriousness of the case. The panel decided that 

it would be neither proportionate nor in the public interest to take no further action. 

 

Next, in considering whether a caution order would be appropriate in the circumstances, 

the panel took into account the SG, which states that a caution order may be 

appropriate where “the case is at the lower end of the spectrum of impaired fitness to 

practise and the panel wishes to mark that the behaviour was unacceptable and must 

not happen again.” The panel considered that Miss Hamilton’s misconduct was not at 

the lower end of the spectrum and that a caution order would be inappropriate in view of 

the seriousness of the case. The panel decided that it would be neither proportionate to 

protect the public nor in the public interest to impose a caution order. 

 

The panel next considered whether placing conditions of practice on Miss Hamilton’s 

registration would be a sufficient and appropriate response. The panel is mindful that 

any conditions imposed must be proportionate, measurable and workable.  
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The panel is of the view that there are no practical or workable conditions that could be 

formulated, given the nature of the charges in this case and the lack of any engagement 

from Miss Hamilton. Whilst the misconduct identified in this case could potentially be 

remediated, dishonesty is not something that can be addressed through retraining.  

 

Further the panel concluded that, in any event, the placing of conditions on Miss 

Hamilton’s registration would not adequately address the seriousness of this case and 

would not protect the public or meet the public interest in this case. 

 

The panel then went on to consider whether a suspension order would be an 

appropriate sanction. The SG indicates that a suspension order would be appropriate 

where (but not limited to): 

 a single instance of misconduct but where a lesser sanction is not sufficient;    

 no evidence of harmful deep-seated personality or attitudinal problems;    

 no evidence of repetition of behaviour since the incident;    

 the Committee is satisfied that the nurse or midwife has insight and does not 

pose a significant risk of repeating behaviour.     

 

The panel noted that this was not a single incident of misconduct; also that there was 

dishonesty and whilst there has been no repetition (Miss Hamilton having not worked 

since) the panel is satisfied that there is no insight and that the risk of repetition is 

significant. The panel took into account the aggravating factors as identified above and 

concluded that the conduct, highlighted by the facts found proved, was a significant 

departure from the standards expected of a registered nurse. The panel noted that the 

serious breach of the fundamental tenets of the profession evidenced by Miss 

Hamilton’s actions is fundamentally incompatible with Miss Hamilton remaining on the 

register. 

 

Balancing all of these factors, in this particular case the panel has determined that a 

suspension order would not be an appropriate or proportionate sanction.  
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Finally, in looking at a striking-off order, the panel took note of the following from the 

SG: 

 a serious departure from the relevant professional standards as set out in key 

standards, guidance and advice; 

 doing harm to others or behaving in such a way that could foreseeably result in 

harm to others, particularly patients or other people the nurse or midwife comes 

into contact with in a professional capacity. Harm is relevant to this question 

whether it was caused deliberately, recklessly, negligently or through 

incompetence, particularly where there is a continuing risk to patients. Harm may 

include physical, emotional and financial harm. The seriousness of the harm 

should always be considered; 

 abuse of position, abuse of trust, or violation of the rights of patients, particularly 

in relation to vulnerable patients; 

 dishonesty, especially where persistent or covered up; 

 persistent lack of insight into seriousness of actions or consequences. 

 

The panel also had regard to the NMC’s guidance on dishonesty which states that 

“honesty, integrity and trustworthiness are to be considered the bedrock of any nurse or 

midwives practise”; also the conclusions in the decision in the case of Parkinson. In 

particular: “A nurse found to have acted dishonestly is always going to be at severe risk 

of having his or her name erased from the register. A nurse who has acted dishonestly, 

who does not appear before the Panel either personally or by solicitors or counsel to 

demonstrate remorse, a realisation that the conduct criticised was dishonest, and an 

undertaking that there will be no repetition, effectively forfeits the small chance of 

persuading the Panel to adopt a lenient or merciful outcome and to suspend for a period 

rather than direct erasure.” 

 

In addition the panel had careful regard to the following from the SG: 

 is striking-off the only sanction which will be sufficient to protect the public 

interest? 

 is the seriousness of the case incompatible with ongoing registration? 
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The panel considered that Miss Hamilton’s actions were significant departures from the 

standards expected of a registered nurse. Although there was no actual harm there was 

the potential for harm to a vulnerable resident in Miss Hamilton’s care; there was an 

abuse of a position of trust in that a vulnerable patient did not receive appropriate care. 

There is no evidence of insight by Miss Hamilton into the seriousness of her actions and 

the potential consequences of these.   

 

The finding of dishonesty taken alongside the seriousness of the misconduct leads the 

panel to the conclusion that Miss Hamilton’s actions are fundamentally incompatible 

with her remaining on the register. The panel is of the view that the findings in this 

particular case demonstrate that Miss Hamilton’s actions were serious and to allow her 

to continue practising would undermine public confidence in the profession and in the 

NMC as a regulatory body. 

 

Balancing all of these factors and taking into account all the evidence before it, the 

panel determined that the appropriate and proportionate sanction is that of a striking-off 

order. Having regard to these matters, in particular the effect of Miss Hamilton’s actions 

in bringing the profession into disrepute by adversely affecting the public’s view of how 

a registered nurse should conduct herself; also the risk of repetition which the panel had 

identified and therefore the need to protect the public, the panel has concluded that 

nothing short of a striking off order would be sufficient in this case. 

 

Before making its determination the panel considered the case of Clarke v GOC [2017] 

EWHC 521 (Admin) but concluded that on the facts of this case and unlike that of the 

case of Clarke, there remained the possibility of Miss Hamilton returning to practise with 

therefore a risk of repetition.  

 

Accordingly the panel is satisfied that a striking off order is necessary on the grounds of 

both public protection and public interest. 
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The panel was mindful of the potential impact that such an order would have on Miss 

Hamilton but taking full account of the important principle of proportionality, the panel 

was of the view that the interests of the public outweighed Miss Hamilton’s own interest.  

 

The panel, therefore, directs the Registrar to strike Miss Hamilton’s name from the 

Register. She may not apply for restoration until five years after the date that this 

decision takes effect.  

 

 

Determination on Interim Order 

 

The striking off order will not take effect until the end of the appeal period (28 days after 

the date on which the decision letter is served) or, if an appeal has been lodged, before 

the appeal has concluded.  

 

The panel considered the submissions made by Ms Kennedy that an interim suspension 

order should be made to cover the 28 day appeal period. She submitted that this was 

appropriate given the panel’s findings on impairment. 

 

The panel heard and accepted the advice of the legal assessor and took account of the 

guidance issued to panels by the NMC when considering interim orders and the 

appropriate test as set out at Article 31 of The Nursing and Midwifery Order 2001. It 

may only make an interim order if it is satisfied that it is necessary for the protection of 

members of the public, is otherwise in the public interest or is in Miss Hamilton’s own 

interests. 

 

The panel considered that an interim order is required for the protection of the public 

and is otherwise in the public interest. It concluded that to not make such an order 

would be incompatible with the panel’s earlier findings and with the substantive sanction 

that it has imposed. The panel first considered whether it was appropriate to impose an 

interim conditions of practice order, but considered that no workable conditions could be 

formulated as identified at the sanction stage. 
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Therefore the panel decided to impose an interim suspension order for the same 

reasons as it imposed the substantive order and having accepted Ms Kennedy’s 

submissions, and to do so for a period of 18 months in light of the likely length of time 

that an appeal would take to be heard if one was lodged.   

 

The panel recognises the impact that an interim suspension order may have on Miss 

Hamilton, however the panel had no information as to the impact of such an order on 

her. However, it concluded the public interest outweighed hers in this regard.   

 

The effect of this order is that, if no appeal is lodged, the substantive striking off order 

will come into effect 28 days after notice of the decision has been served on Miss 

Hamilton and the interim suspension order will lapse. If an appeal is lodged then the 

interim suspension order will continue until the appeal is determined. 

 
The panel’s decisions will be sent to Miss Hamilton in writing. 
 

That concludes this determination. 

 


