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Executive summary

Context and purpose

e The Nursing and Midwifery Council (NMC), the independent professional
regulator for nurses and midwives in the UK, and nursing associates in England
launched in 2019 its ‘Ambitious for Change’ research programme aimed at
assessing the impact of its Fitness to Practise (FtP) processes on different groups
of professionals.

e The primary goal of the NMC’s Fitness to Practise framework is to protect the
public. This is done through ensuring the health, safety, and wellbeing of the
public, maintaining confidence in nursing and midwifery professions, and
upholding professional standards. Regulatory actions focus on managing future
risks to patient safety, not punishing professionals for past mistakes, and are
taken swiftly and transparently when necessary. The management of risks is
ensured through a process that allows professionals to demonstrate insight and
learning by reflecting on actions and by taking steps to strengthen practice. Thus,
the engagement with reflection and learning are important factors in determining
outcomes of regulatory actions.’

¢ In phase one of the programme, quantitative research? found outlying patterns in
how groups of professionals based on protected characteristics experience
outcomes of regulatory processes. Disparities were identified in the case of the
following groups:

Black professionals compared to White professionals.

o Male professionals compared to female professionals.
o Disabled professionals compared to non-disabled professionals.?
o Professionals with unknown or withheld sexual orientation information

compared to heterosexual professionals.

e Starting from findings showing disparities in how groups are treated in the FtP
process, thisreport aimsto find out why differences in outcome occur in the cases
involving Black relative to White professionals, male relative to female
professionals, disabled relative to non-disabled professionals, and professionals
with unknown or withheld information on sexual orientation relative to
heterosexual professionals.

e The report looks qualitatively at two areas where potential bias might explain
differences in how professionals proceed through the FtP stages:

o FtP process - drawing on 270 cases involving registered nurses and
midwifery professionals.
o FtP policies and guidance.



Findings
The research findings respond to two key research questions.

Research Question 1: How far, if at all, does bias or discrimination in the fitness to
practise decision-making process explain differences in how far particular groups
progress in the fitness to practise and the outcome they receive at the end of it?

e There is evidence of bias which explains differences in outcomes in cases
involving Black professionals (compared to white professionals), and in cases
involving male professionals (compared to female professionals).

e Differences in outcomes are explained by:

o Direct factors:
= Biasin how data and evidence are considered in the FtP process.
= Bias in how different restrictions (e.g. Interim Conditions of
Practice) are placed on professionals.
o Indirect factors:
= The uneven level of support provided to professionals while not
showing bias in itself, has indirect consequences on the level of
engagement in reflection and remediation activities.
= The presence of formal representation supporting professionalsin
the FtP process.*.

e No clear bias is observed in the case of disabled professionals compared to
those who are not disabled, and in the case of professionals with unknown or
withheld information on sexual orientation compared to heterosexual
professionals.

Research Question 2: To what extent does the content of current policies and guidance
effectively promote equal opportunity and eliminate discrimination?

e The FtP policies and guidance documents align with the organisational values
of fairness, kindness, collaboration, and ambition. They are conducive to
procedural fairness.

e Procedural fairness was examined in terms of three dimensions:

o Instrumental aims to ensure a fair and equitable FtP, by balancing the
need to protect the public with the drive to encourage reflection and
strengthening of practice.

o Dignitarian accounts for the need to treat professionals with dignity and to
respect their ability to exercise agency in determining their best interests.

o Public accountability ensures fair and transparent representation of all
relevant stakeholders.



e The examination of policies and guidelines reveals no discriminatory aspects.
However, the investigation of the dynamic context linked to their application in
concrete cases reveals that, by design, they give people space to make different
judgements. This can result in a large margin of interpretation that can produce
inconsistent decisions and prejudice certain groups. Such policy and guidance
areas include:

o Guidance on equitable treatment of evidence.
o The toolbox outlining Interim Order Conditions of Practice Orders.
o Guidance relating to Agreed Removal.

Recommendations

The final focus of the research was to identify potential areas for improvement.

Research Question 3: Based on the analysis of the fithess to practise policies and
guidance and the decision-making informed by these, are there any potential
improvements that can be made to the existing fitness to practise policies, guidance, and
processes in order to maximise fairness and consistency?

The report proposes recommendations in several areas. It suggests:

e Strengthened quality assurance to ensure that existing best practice of an
empathetic and supportive approach in communicating with professionals
referred to FtP is consistently applied.

e Consistent provision of supporting materials including case study examples
of reflection. This is likely to enhance the professionals’ engagement with
reflection and remediation and may reduce differences based on protected
characteristics.

e Consistent documentation and advice on interpreting evidence for NMC
colleagues and independent panels investigating FtP cases, in order to minimise
discrepancies in outcomes. This should include guidance on evaluating
qualifications and proof of good practice obtained overseas, addressing
existing disparities, especially for Black professionals. Additionally, excluding
hearsay and unreliable statements from evidence would help ensure fairer
outcomes.

e Clearer guidance on applying Interim Order Conditions of Practice. Evidence
indicates significant variation in interpreting and assigning conditions from the
Conditions of Practice Library toolbox. Establishing more specific parameters
could ensure a consistent approach. This would help reduce disparities in
outcomes that negatively affect Black and male professionals.

e Guidance provided to Independent Panels on assighing Interim Order
Conditions of Practice. Conditions thatinadvertently prevent professionals from



securing employment and undertaking remedial actions undermine the
educational and practice-strengthening goals of the FTP process. Within the
overall goal of ensuring public safety, panels should ensure that conditions of
practice are feasible, allowing professionals to engage in meaningful
remediation and learning activities.

Guidelines for Agreed Removal Applications (voluntary removal) to clearly
define conditions for rejection. The guidelines should emphasize protecting the
public while also upholding the principle of presumption of innocence.

Policy guidelines for Interim Orders that address the implicit pressure on
professionals to admit fault during the reflection process. Case examinations
show that acknowledging what constitutes concerning behaviours or actions is
important. However, professionals can still demonstrate good insight, reflection
and learning that support good practice and patient safety, even when they deny
having done the concerning acts alleged in the referrals.

Continuing work towards reducing the duration of the FtP process to mitigate
professionals’ disengagement.® It is common for professionals to have completely
disengaged with the FtP process by the time they are struck off the register.
Thoroughly evaluating the underlying causes, such as difficulties in
maintaining formal representation or the lengthy nature of the process, can
help enhance confidence in both the process and the profession.
Considering the corroborative evidence from these findings and previous NMC
research, which highlight discrepancies in how the FtP process treats certain
categories of professionals, particularly Black professionals compared to White
professionals, and male professionals compared to female professionals.
Although this report does not identify systematic and deep-seated discrepancies
due to its qualitative nature, further investigation into the treatment of these
categories and actions to reduce inconsistencies is recommended. More in-
depth research on these categories could reveal additional areas in the FtP
process that explain outcome differences.



|. Context

The Nursing and Midwifery Council (NMC), a statutory body since 2002, acts as the
independent regulator for nurses and midwives in the UK, and nursing associates in
England. It sets the standards of practice for over 840,000 nursing and midwifery
professionals. Its role is to:

e Regulate —through promoting high education and professional standards; through
maintaining the register of professionals, and through investigating concerns
about registered professionals.

e Support — through developing resources and guidance for standards of practice,
and empowering people.

e |Influence — through sharing intelligence and practice with partners to shape
decision-making processes in the sector and to promote a healthy and inclusive
work environment.®

The NMC aims to embed equality, diversity, and inclusion principles in all areas of its
work. This is explicitly articulated in the most recent five-year strategic plan (2020-2025),
in which the organisation states: ‘We champion the values of equality, diversity and
inclusion. We value the diversity of the people on our register, those they care for and our
NMC staff. We believe that equality of opportunity is essential for people to do their jobs
well’.”

To ensure that its commitment to equality, diversity and inclusion (EDI) values is
representedin all areas of activities, the NMC launched in 2019 the Ambitious for Change
research programme, which aims to gather detailed insights into practices, to identify
areas forimprovement, and to shape policy and decision-making processes accordingly.
The project built upon the findings of the 2017 report commissioned by the NMC, which
showed that Black and Ethnic Minority professionals were disadvantaged regarding FtP
process and outcomes.® Phase one of the Ambitious for Change programme resulted in
the 2020 report ‘Ambitious for Change: Research into NMC Processes and People’s
Protected Characteristics’.®

The report took a quantitative approach analysing data from the 13,781 cases that
received an outcome from the NMC’s FtP process between 2016 and 2019. It found that
some protected characteristics correlate with how far professionals progress through
various stages of the FtP process.'® More specifically, Black professionals appear to go
further through the stages of the FtP process compared to White professionals, but at the
adjudication stage (the final stage in the NMC FtP process) they are no more likely to
receive more serious outcomes. As with Black professionals, men are more likely to go
further through the FtP process compared to women, but in contrast, men are also more
likely to receive more serious outcomes at the end. Outcomes for professionals with



unknown or withheld sexual orientation compared to heterosexual professionals are
similar to those of Black professionals (they go further through the FtP stages, but do not
receive more serious outcomes at the adjudication stage). Finally, outcomes for disabled
professionals compared to non-disabled professionals are similar to those of men (they
go further through the FtP stages and are more likely to receive more serious outcomes).

Phase two of the project has so far produced the 2022 report ‘Ambitious for Change:
Phase Two Report’'!, which was looking to explain differences in referrals to FtP and
revalidation rates. It involved speaking to professionals and employers about their
experiences of fitness to practise and raised concerns about the clarity of NMC
processes and expectations from professionals; issues with individual employers in
areas such as appropriateness of referral and support through the NMC process; and
broader systemic issues that perpetuate ‘insider’ and ‘outsider’ cultures.'?

This report is part of Phase Two of the ‘Ambitious for Change’ research and sits within the
broader framework of the initiatives carried out by NMC in the areas of equality, diversity,
and inclusion (EDI). It represents a qualitative investigation into the NMC FtP process,
examining the discrepancies linked to protected characteristics highlighted by Phase
One of the research.



Il. Aims

The aim of the project is three-fold:

1. Analysis of fitness to practise processes

The first aim is to provide an analysis of decision-making in the FtP process to assess
whether or not it reveals biases that can explain differences in how far particular groups
progress in the FtP process and the outcome they receive at the end of it. Particular
attention will be placed on the following question:

Research Question 1: How far, if at all, does bias or discrimination in the fitness to
practise decision-making process explain differences in how far particular groups
progress in the fitness to practise and the outcome they receive at the end of it?

The purpose hereis toinvestigate:

e whether or not decisions on cases that involve Black professionals compared to
White professionals, male professionals compared to female professionals,
disabled professionals compared to non-disabled professionals, and
professionals with unknown or withheld sexual orientation information compared
to heterosexual professionals were consistent with the policies and guidance in
place at the time that the decision was made, given the evidence available to the
decision makers at that point.

e whether or not decisions on similar/comparable cases that involve Black, male,
disabled or professionals with unknown or withheld sexual orientation
information were consistent with those that involve White, female, non-disabled
or heterosexual professionals and if not, how far differences can be explained by
the specific context or nature of the case, for example, the nature of the allegation,
the professional’s engagement with the investigation, etc.

2. Audit of fitness to practise policies and guidance

The second aim is to audit NMC policies and guidance documents concerning FtP to
assess how they influence decision-making. The following question will guide this:

RQ2: To what extent does the content of current policies and guidance effectively
promote equal opportunity and eliminate discrimination?

3. Lessons and recommendations

The final aim is to draw lessons from the analysis and provide recommendations to
improve the NMC’s FtP policies and procedures to enhance fairness and support the



organisation’s emphasis on equality, diversity, and inclusion principles.

RQ3: Based on the analysis of the fitness to practise policies and guidance and the
decision-making informed by these, are there any potential improvements that can be
made to the existing fithess to practise policies, guidance, and processes in order to
maximise fairness and consistency?




lll. Conceptual considerations

The conceptual framework for the research focuses on the notion of organisational
justice. Promoting fairness and equity as core organisational values and as drivers for
internally consistent guidance, policies, and processes constitutes the reference point
for the research. This notion of fairness and equity is more specifically operationalised
based on current requirements by the Public Sector Equality Duty and other legislation
relevant to the existence and purpose of the NMC.

The legal framework under which the NMC operates — the Nursing and Midwifery Order
2001 - states that its overall objective is the protection of the public. This is achieved
through the pursuit of the following objectives:

(a) to protect, promote and maintain the health, safety, and well-being of the
public;

(b) to promote and maintain public confidence in the professions regulated under
this Order; and

(c) to promote and maintain proper professional standards and conduct for
members of those professions.™

The FtP case analysis will focus on exploring two dimensions of organisational justice:
procedural (how the decision is made) and distributive (the fairness of the decision).

The procedural dimension will provide insight into whether existing policies and
guidance are applied consistently when investigating allegations concerning FtP. The
distributive dimension focuses on equitability in terms of outcomes that people across
different protected characteristics groups receive.'

The second step would be to assess the robustness of the NMC policies and guidance
relating to FtP processes. The report will have at its core the notion of procedural fairness
as a concept that legitimises decision-making processes. This is an important key
concept in the field of social justice, with particular application to legal and policy
research.' Following research in health care, procedural fairness will be explored using
instrumental, dignitarian and public accountability aspects.’®

In pursuing these objectives, the NMC FtP process —through its investigation and panel-
based adjudication mechanisms — adopts a court-like proceeding when dealing with
concerns.

e The instrumental aspect of proceedings relates to prioritising public safety while
taking an approach to justice that focuses on removing risks to patients by
supporting professionals to take steps towards remediation and strengthening of
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practices. The policy emphasises that the NMC’s purpose is not to punish
professionals but to assess their current FtP, in the public interest: ‘Evidence of
the nurse, midwife or nursing associate’s insight and any steps they have taken to
strengthen their practice will usually be central to deciding whether their FtP is
currently impaired’"’.

The dignitarian aspect relates to the inherent respect given to the professionals.
Procedural fairness, in this sense, reflects the respect for individual agency and
interests, by establishing a participative framework that ensures equity and
legitimacy to the FtP process.'®

Finally, the public accountability aspect accounts for the transparency of the FtP
process and the legitimate representation of a wide range of stakeholder interests
in the FtP process.™
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V. Methodology

Approach

The project aim was to tease out explanations concerning differences in outcomes
relating to FtP processes. As such, the research used a qualitative research design.
Through its interpretive nature and focus on context and meaning, qualitative research
allows for nuanced and in-depth explanations of complex social phenomena and
interactions. It also offers flexibility and adaptability when analysing data.?® Thus, the
research design is suited for understanding the extent to which protected characteristics
play a role in how the FtP decision-making processes are being employed.

The research employed reflexive thematic analysis as a method of analysing FtP case file
data. This technique is appropriate for investigating practices and accounts of practices
and for analysing influencing individual and social factors that underpin particular
phenomena and dynamics.?’ Themes develop through active involvement by the
researcher (rather than passively emerging from data). The reflexive aspect of the
analysis is given by the researcher being situated ‘at the intersection between data,
analytic process and subjectivity’, in a process that ‘requires a continual bending back on
oneself — questioning and querying the assumptions we are making in interpreting and
coding the data’?? The thematic analysis focused on the latent (rather than semantic)
level, examining underlying ideas, assumptions and interactions emerging from the
data.?®

Sampling

Data sampling followed a disproportionate stratified random sampling method. The
cases cover the period 2017-2023. The selection of cases was based on the following
criteria: thetype of allegation, the protected characteristics of the professionals, and the
stage inthe FtP process.

e Allegations

The purpose of this study was to compare decision-making processes on similar cases
involving different groups of professionals. In order to ensure similarity of cases,
allegations related to FtP were used as a proxy. Allegations related to FtP are coded based
on three levels. The first level covers the general category of incidents. The second level
unpacks the first level in more detailed sub-sets of incidents. The third level narrows
incidents further into more detailed types. Figure 1 provides an illustrative (but not
exhaustive) example of how allegations are subdivided across the three levels, using the
Level 1 category ‘Patient care’.

12



Level 3

Not conducting patient
observations,
Level2 assessmentor follow up

Diagnosis, observation,
assessment Level3

Not recognising signs
and symptoms or missed
Level diagnosis

Patient care

Level3

Level 2 CPR and resuscitation
Inappropriate or delayed
response to negative

signs Level 3

Escalating or
communicating issues to
colleagues, clinicians

Figure 1: Example of allegations sub-divided across the three levels?

For the purpose of the research, cases were selected using the Level 2 coding of the
allegations. This allowed for a more nuanced picture of cases. For instance, the Level 1
allegation category ‘Patient care’ is unpacked at Level 2 in allegations ranging from
‘Diagnosis, observation, assessment’and ‘Inappropriate or delayed response to negative
signs, deterioration, or incidents’ to ‘Handling patients’, ‘Other patient care issues’, etc.
Thus, identifying cases based on more specific types of allegations makes for a closer
comparison of similar issues.

e Protected categories

This criterion included four categories related to protected characteristics: Black, male,
disabled, and unknown sexual orientation, each contrasted — for the purpose of a
variation-finding comparison to their immediate counterparts: White, female, non-
disabled, and heterosexual, respectively. These categories were highlighted in the
previous quantitative research by the NMC in the ‘Ambitious for Change’ initiative as
displaying differences regarding the progression into FtP processes and outcomes.?®

e Fitness to Practise stages

The selection of cases followed all FtP stages, divided into four categories: allegations
closed at screening, allegations closed at investigation, allegations closed at
adjudication where the professional was found to be fit to practise (sometimes subject
to conditions of practice), and allegations closed at adjudication where the professional

13



found unfit to continue. The division of the ‘adjudication’ stage into these two outcomes

allows us to observe potential differences in the severity of outcomes at this level

between professionals from different protected categories.

To sum up, applying these stratifying criteria, the final sample was generated as follows:

Eight groups of professionals were selected, paired on the basis of the protected
characteristic they belong: Black-White, male-female, disabled-non-disabled,
and unknown sexual orientation-heterosexual.

For each pair group, three types of Level 2 allegations were selected based on their
frequency across all 4 FtP stages (allegations closed at screening, allegations
closed at investigation, allegations closed at adjudication where the professional
was found fit to practise, and allegations closed at adjudication where the
professional was found unfit to practise).

For each of these units, three cases were selected randomly (one every third of
the total number in each instance).

This selection process generated 288 case files (N=288): 8 categories of
professionals x 4 FtP stages x 3 most common allegations x 3 case files per
instance (Table 1).

The ‘Conviction’ allegation (when occurring in the top three most common allegations)
was discarded, and the next most common one was selected instead. This was done in
agreement with the working group because allegations included under the ‘Convictions’

label are different from other allegations as they are essentially a process code and do

not appear as an allegation in their own right (they are always used in conjunction with
another allegation), thus potentially distorting results.
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Allegation type

Demographic

characteristics
of
professionals

Screening

Investigation

Adjudication (fit
to continue
practise)

Adjudication

(unfit to continue

practise)

Diagnosis, observation, Black 9cases(3per | 9cases(3per 9 cases (3 per 9 cases (3 per
assessment allegation) allegation) allegation) allegation)
* Patientandclinicalrecords  yhite 9cases (3per | 9cases(3per | 9 cases (3 per |9 cases (3 per

allegation) allegation) allegation) allegation)

* Inappropriate or delayed
response to negative signs,
deterioration, or incidents

e Patientand clinical records Male 9 cases (3 per

allegation)

9cases(3per 9 cases (3 per 9 cases (3 per

allegation) allegation) allegation)

* Diagnosis, observation,

assessment Female 9cases(3per | 9cases(3per 9 cases (3 per | 9 cases (3 per
allegation) allegation) allegation) allegation)
*  Bullying, intimidation or
harassment
* Diagnosis, observation, Disabled 9cases(3per 9cases(3per | 9 cases (8 per 9 cases (3 per

assessment

e Patientand clinical records

Non-disabled

allegation)

9 cases (3 per
allegation)

allegation)

9 cases (3 per
allegation)

allegation)

9 cases (3
allegation)

per

allegation)

9 cases (3
allegation)

per

¢ Mental health

* Patientand clinical records Unknown/unde | 9cases(3per 9cases(3per 9 cases (3 per 9 cases (3 per
clared sexual | allegation) allegation) allegation) allegation)
* Diagnosis, observation, srerTE o
assessment
Heterosexual 9cases(3per | 9cases(3per 9 cases (3 per | 9 cases (3 per

* Inappropriate or delayed
response to negative signs,

allegation) allegation) allegation) allegation)

deterioration, or incidents

Table 1: Selection of cases

The thematic analysis followed the standard stages: data familiarisation, data coding,
initial theme generation, theme development and review, theme refining, defining and
naming themes, and thematic analysis write-up. This resulted in several cases being
discarded because they included insufficient data (e.g., absent information or instances
where cases were stopped because they were referred to the police for investigation),
leading to a final sample of N=270 cases. The thematic analysis focused on the latent
(rather than semantic) level, examining underlying ideas, assumptions and interactions
emerging from the data.?®

Following the process of development and refining, five themes were identified:
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* Communication — how the FtP process and other relevant information are
communicated to the professional.

* Dataandevidence —the weight attached to the evidence used in decision-making
during the FtP process.

* Response —-the level of engagement by the professional with the process in terms
of reflection, insight and remediation.

* Formal representation — whether the professional is represented during the FpT
process by a legal or trade union representative.

» Decision -the rationale for the decision in the FtP process.

The FtP policy audit encounters the same difficulties associated with any such
evaluation, which are generated by the moving target nature of policies, since changes
often occur during the process. To manage this, the report will take a real-time evaluation
framework approach, which follows the dynamic process of the policy as it unfolds.?’
Thus, the first step was a brief assessment of the FtP policy content in relation to the key
values underpinning the work of the NMC: fairness, kindness, collaboration and
ambition.?® This was followed by a critical evaluation of policy aspects driven by evidence
emerging from the analysis of the cases.

Limitations

The research design has several advantages: it enables the processing of a large dataset,
avoids pre-conceptions or pre-determined categories for analysis, and the depth of the
investigation can help capture different experiences and perspectives. The research
team approached the development of themes in two steps. In the first instance, each
researcher engaged in data familiarisation independently. This allowed the process of
coding and theme generation to emerge collaboratively and reflexively, which — as Brown
and Clarke suggest — allows for a ‘richer, more nuanced reading of data’, instead of a
primary focus on consensus.?® The researchers’ different professional expertise
(combining academic and policy research experience in extremism, discrimination,
intolerance, human rights and social justice with practice-based policy and activism
experience in race discrimination, asylum seeker rights, and community justice and
equity) helped the reflective, collaborative process by allowing different perspectives on
the data. Additionally, the researchers’ personal ‘stories’ allow for diverse views to be
represented (both researchers are from a migrant background and have different ethnic
characteristics, which are informative especially when exploring issues concerning racial
bias).

The study comes with certain limitations. Importantly, the findings are not generalisable.
Therefore, potential biases identified in FtP cases relating to professionals in a specific

16



protected characteristic group cannot be extrapolated to the pair of protected
characteristics groups. Nonetheless, emerging patterns in the data can be identified.
Also, the reflexive nature of the analysis generates difficulties in the dependability and
replicability of findings.3° Finally, representing findings visually is difficult to achieve.

Ethical concerns

While the research does not entail direct subject participation, the sensitive and
confidential nature of the data required substantive ethical considerations. To address
these concerns, a data-sharing agreement between the NMC and the researchers was
signed stipulating the framework for data usage. Data was managed in compliance with
the Data Protection Act 2018. Access to data was provided by the NMC using a secure
platform for transfer that was only made available to the research team. The data was
then stored in password-protected folders accessed only by the researchers. All data
used in the analysis was anonymised and all information apart from the four category
pairs based on protected characteristics (male/female, Black/White, disabled/non-
disabled, and unknown or undeclared sexual orientation/heterosexual) and details of the
country of training where relevant were excluded.

17



V. Results

Research Question 1: How far, if at all, does bias or discrimination
in the fitness to practise decision-making process explain
differences in how far particular groups progress in the fitness to
practise and the outcome they receive at the end of it?

Key findings

The analysis of the cases identified differences in how groups were treated in the
FtP decision-making process.

o Differences are visible in the case of Black and male professionals,
compared with White and female professionals, respectively.

e No meaningful differences are observed in the case of disabled and non-
disabled professionals or the case of professionals with unknown or
undeclared sexual orientation and heterosexual professionals.

e In the case of Black and/or male professionals, there are some cases
showing direct evidence of bias in how Case Examiners and panels
consider evidence and in terms of how Conditions of Practice are being
assigned.

e In the case of Black and/or male professionals, indirect factors also
affect outcomes. Lack of supporting information consistently provided
by the NMC and lack of formal representation affect the response of the
professionals and their level of engagement with reflection and
remediation. This, in turn, has negative consequences on outcomes.
These are indirect factors, because while they occur indiscriminately
across the board, they tend to impact Black and/or male professionals
more.

The analysis of the cases identified differences in how different groups were treated in
the FtP decision-making process. Such variations were identified in the case of Black
professionals when compared to white professionals and in the case of male
professionals when compared to female professionals, and in both instances, they occur
when cases progress to investigation and adjudication levels. Two sets of factors explain
the differences. The first consists of direct instances of bias in the application of the FtP
process. At the same time, the second is the consequence of broader issues that —while
not explicitly pointing at Black and male professionals — indirectly affect the two groups
more.

18



Due to the qualitative nature of the research (with small numbers of similar cases
investigated), these findings cannot be generalised to the entire NMC caseload relating
to each protected characteristics group. Also, itis important to note that case processes
and outcomes are expected to fall within a margin of difference. Put simply, in different
cases, examiners and adjudication panels may produce some variance in terms of their
findings, because their assessment relies to some extent on interpreting available
evidence. However, the fact that the differences in outcomes tend to affect specific
categories of people points to a wider issue that requires further attention and
consideration.

The thematic unpacking of the analysis sheds light on the direct and indirect differences
in process and outcomes highlighted here. The analysis is divided into five themes
developed through the examination of the data: communication, data and evidence,
response from the professional, formal representation, and decisions.

Communication

In summary:

Supporting information included in NMC’s written communication with
professionals, especially in the early stages of the FtP process, has a positive
influence on professionals’ engagement with reflection and remediation. In
particular, the presence of case study examples to guide engagement has a
positive effect. The absence of supporting information can influence reflection
and remediation negatively. In conjunction with other indirect factors, this may
affect Black and male professionals more.

Communication with professionals that are referred to the NMC tends to be appropriate
andin line with the policy: it clearly states the reason (e.g., referral, investigation, hearing,
etc.), provides detailed information about the process (with signposting to relevant
policy), and guides the professional about next steps (e.g., advice on formal
representation, on engagement, and support mechanisms, etc.).

There is variation in how the NMC communicates with professionals with an FtP referral.
An example of such variation is the presence or absence of additional supporting
information in the written communication®' with the professionals. In some cases, the
initialcommunication is accompanied by specific advice on the importance of reflective
accounts and evidence of insight and remediation for the outcome of the FtP process. In
these instances, detailed support regarding reflection embedded into the initial
communication to professionals includes reflective account forms organised in sections
that guide professionals through various aspects of the reflective process. Useful
additional information includes fictional case study examples of reflections mapped
against outcomes (e.g., a good reflection statement that led to a positive outcome,
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compared to a poor reflection statement or no reflection statement that led to an
escalation of FtP process or restrictions of practice). Cases including additional
information are much less numerous; in most cases, such information is not provided.

While the variations regarding the inclusion of additional information in the
communication with the professional are random and do not alignh with group
characteristics, there is evidence that in some cases, they — in conjunction with other
factors —indirectly influence outcomes based on protected characteristics.

Additional support and information facilitate better professional reflection engagement,
especially in cases with no or limited formal representation. Conversely, in cases with no
formal representation and with no additional information provided by the NMC, the
professional’s engagement with reflection and remediation is reduced and results in
cases progressing further in the FtP process. The absence of supporting information from
the NMC and the absence of formal representation have a cumulative effect. They affect
the engagement with the FtP process and the outcomes for Black professionals and, to
some extent, male professionals more than for White professionals and female
professionals, respectively.

Case Illustration

Black male nurse: the initial communication included detailed information on
reflection and fictional case study examples. Despite the absence of formal
representation, the professional provides a thorough, reflective account. The case
is closed at Screening, and the decision explicitly references the professional’s
reflective evidence (among other things).

Black female nurse: the initial communication does not include additional
information about reflection. The benefits of reflective engagement are only

communicated in detail to the professional at the Investigation stage, but no
fictional cases are provided. The professional only provides limited evidence of
insight and reflection at the Interim Order hearings. Formal representation is only
present at the Investigation stage, and the professional represents themselves at the
Interim Order hearings and is represented by spouse at the Adjudication level. In the
initial stage, however, the case was progressed to investigation, despite a court
decision on a case raised by the professional against the hospital confirming concerns
about the employer allegations (that led to referral) and about the internal
investigation and suspension of the professional by the employer.
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Additional points to consider:

Another point to consider is the initial communication notifying professionals of FtP
referral. All communication is factual and provides relevant information and resources
about the scope and the structure of the FtP process. In some instances, communication
additionally shows empathy towards the professional and provides reassurance about a
fair and expeditious process. This is particularly visible in the email notifications to the
professional, which are accompanied by a formal letter. Such communication illustrates
good practice and reflects the values of fairness and kindness the NMC advocates.

Data and evidence

In summary:

There is direct bias in how data and evidence are considered in some cases:
supporting evidence is scrutinised further in the case of Black and male
professionals. By contrast, it is more likely to be taken at face value in the case of
White and female professionals, respectively. No differences are visible in the
case of disabled and non-disabled professionals or in the case of professionals
with unknown or undeclared sexual orientation and heterosexual professionals.

Generally, data and evidence are used thoroughly and consistently to inform
investigations and decision-making. Investigators and Case Examiners go to great
lengths to ensure testimonies, statements and references are obtained (from those
raising concerns, current and previous employers, professional, witnesses, etc.).

However, there are instances in cases involving Black and/or male professionals where
data and evidence are not considered on par with similar data and evidence involved in
comparable cases with White and/or female professionals. While policy-compliant,
interrogation of data and evidence, and decision-making based on reflection and
remediation allow for a visible margin in outcomes. The margin is alighed with
Black/White and male/female differences. Data and evidence are taken more at face
value in cases of White/female professionals. Data and evidence are interrogated further
in the case of Black/male professionals. There is no clear evidence of differences in the
treatment of cases involving professionals with different sexual orientation and/or
disability status.
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Case illustration

Black female nurse: while there is evidence of previous underlying concerns about
poor practice, a large part of the investigation focuses on allegations of the
professional attending work under the influence of alcohol and alcohol
addiction. Witness testimony suggesting the smell of alcohol on the
professional was based on hearsay, and the line manager's statement
specifically asserted that the professional did not smell nor appear under the
influence of alcohol. In addition, a statement from the trust accommodation
services (providing housing to the professional) makes gratuitously
inflammatory statements about the professional’s alcohol consumption
habits. The investigation pursues these issues in detail (with DNA testing
evidence requested from the professional to assess levels of alcohol abuse). It
is important to note that the case was nuanced and raised other concerns. The Case
Examiners expressed sympathy for the difficulties faced by the professional
(health issues and homelessness). The outcome for the professional was a striking-
off order issued by the FtP panel.

White female nurse referred by a member of the public: allegations refer to
unprofessional behaviour and dishonesty. Evidence from the employer of
several previous complaints about the professional about similar issues as in
the referral, and from ombudsman investigation and internal investigation
finding in favour of complainant appears not to factor significantly in the
decision-making process. On the other hand, evidence of appraisal
documentation that does not refer to any of the issues raised in previous
complaints and that states that the professional had met all targets is taken
at face value. In addition, while the professional denied all allegations, there is no
evidence of reflection, learning or remediation. The Case Examiner investigation
resulted in a no case to answer outcome.

Direct bias is visible in some instances in how evidence is considered: supporting
evidence provided by Black or male professionals is scrutinised further while supporting
evidence provided by White or female professionals is taken at face value.

Differences are also visible in the treatment of supporting evidence provided by
professionals. Overseas qualifications and professional references are not given the
same weight compared to references from UK employers. This pattern particularly
affects Black professionals who trained and gained experience overseas before being
employed in the United Kingdom.

On the other hand, there is no clear evidence of differences in the treatment of cases
involving professionals with different sexual orientation and/or disability status.
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Response

In summary:

The professionals’ engagement with reflection and remediation varies across all
groups. When considered alongside other indirect factors, such as the lack of
supporting information provided by the NMC and the absence of formal
representation, engagement by Black and/or male professionals is reduced in
comparison with that by White and female professionals. No differences are
visible for disabled and non-disabled professionals and for professionals with
unknown or undeclared sexual orientation and heterosexual professionals.

The focus of the FtP process is addressing concerns that would impact public safety
through remediation actions and not on punitive measures. As such, a meaningful
engagement by professionals with the process constitutes a mitigating factor when
outcome decisions are taken. Factors contributing to reducing risks to public safety and
strengthening public trust in the profession are the degree of insight professionals show
into their actions and the consequences deriving from such actions. A reflective process
that accounts for these aspects and shows remorse for any harm caused reduces further
risks to public safety. Most importantly, remediation actions taken by professionals in the
form of steps towards correcting and strengthening practice are key criteria used in
determining the likelihood of conduct being repeated and public safety being impaired.3?

The cases examined suggest no visible bias in how NMC colleagues involved in the FtP
process treat engagement that demonstrates remedial action and steps towards
strengthening practice. However, when professionals reject or deny the allegations, they
are often required to show a higher level of reflection and remediation than those who
accept the allegation to demonstrate that they no longer present a risk to patients. There
seems to be an implicit perception in the decision-making process that a lack of
acknowledging failures by the professional is equivalent to a lack of remorse or insight.
This is a case where fictional case studies with examples of reflections can provide
helpful guidance on how reflection and insight can be demonstrated.

Providing effective reflection and remediation engagement while denying allegations
remains a difficulty for professionals. However, the cases examined reveal instances
where this is done successfully, without detriment to the professional.
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Case illustration

Heterosexual female nurse: allegations are firmly denied by the professional, who
engages thoroughly with reflection in both internal debrief and FtP investigation.
Reflective statements include factual and personal reflection on the allegations,
strong insight and evidence of good practice, and reflection on how the

professional consistently engaged in appropriate conduct that aligned with policy
and practice. In this case, the vague and convoluted nature of the public complaint and
the lack of evidence accompanying it undoubtedly contributed to the no case-to-answer
decision by the Case Examiner. However, the quality of engagement by the
professional was highlighted in the final decision, which reinforced the absence of
a concern for public safety.

While direct evidence of bias in how the reflection and remediation by professionals
contribute to the FtP decision-making process, there are cumulative factors mentioned
earlier that point to differences in outcomes visible in the case of Black professionals
(compared to White professionals).

The level of engagement is enhanced by additional support in communication with
professionals (i.e., reflection forms and fictional case study examples). More importantly,
formal representative support facilitates much better reflection and remediation
engagement. When both are absent, Black and/or male professionals are less likely to
engage effectively in relevant reflection and remediation actions. This is particularly
visible in the case of overseas professionals. This suggests either that the importance
these factors play in the FtP decision-making process is not conveyed adequately to
professionals or that the absence of suitable support through the process prevents some
groups from taking full advantage of this dimension in the FtP process. Without detailed
reflection forms and exemplary case studies, communication about referrals to
professionals only includes a link to generic information about the importance of
engagement.??

Formal representation

In summary:

Thereis nodirect bias based on whether professionals have formal representation
or not during the FtP process. In the case of Black and/or male professionals, lack
of representation cumulated with other indirect factors (lack of supporting
information from NMC) may result in a lower level of engagement with reflection
and remediation, which negatively affects outcomes.

There is no clear evidence of direct bias in terms of who has access to formal
representation during the FtP process, but the investigation found that access to formal
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representation indirectly affects outcomes. This confirms wider research showing that
professionals who are represented receive less serious sanctions.** There is evidence
from cases that reflective accounts submitted without formal representation support are
treated fairly by case examiners and adjudication panels. The emphasis is clearly put on
the content of the reflection, not on the quality of the expression.

This suggests that professionals’ submissions are assessed using an approach that
focuses on inclusivity and diversity and is not influenced by cultural differences and/or
language skills. In addition, there is no direct bias in cases where professionals represent
themselves or are represented by lay persons. In the example below, while the Case
Examiners found there was no case to answer, they issued a warning.*®

Case illustration

Black female nurse: the initial communication to the professional about the referral is
comprehensive and empathetic, with good supporting information about engagement.
The professional submitted a comprehensive reflective account that demonstrates

insight, remorse and concern for patients and their practice. The account also
reflected the out of character nature of the incident with evidence of long positive
practice, as well as remediation actions. The statement was submitted via a lay
representative, who also provided a convincing statement requesting the dismissal of
the case.

While direct bias is not present in the FtP process relative to the issue of formal
representation, there are indirect consequences linked to representation. As suggested
earlier, the presence of formal representation can (alongside reflection forms and case
studies) enhance both the level of engagement of professionals in reflective and
remediation practices and the strength of the submission by generating more
comprehensive and meaningful action. Also, the level of engagement by formal
representatives impacts the quality of submissions to hearings (whether Interim Orders
or adjudication ones). This, in turn, can influence outcomes. Lack of formal
representation is more visible in the case of Black professionals (compared to other
categories), especially those from overseas, and to a much lesser extent in the case of
male professionals.

In short, the availability of formal representation and its engagement level in the case
influence outcomes, with professionals who are not represented receiving more serious
outcomes.
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Case illustration

Male nurse: the Royal College of Nursing representative was very engaged in the
case from the beginning, supporting the professional in preparing evidence and
liaising consistently with the NMC colleagues involved. The professional was issued

with Interim Conditions of Practice. At the first review of the Interim Conditions of
Practice, the formal representatives present a compelling case leading to reduced
conditions. The case made by the formal representatives at the Investigation was
comprehensive, with substantive evidence included and, as a result, the Case
Examiners issued a no case to answer decision.

The length of the FtP process is another factor thatindirectly affects Black and overseas
(internationally trained) professionals. Even though professionals are more likely to seek
formal representation if an Interim Order hearing occurs or if the cases proceed beyond
the Screening stage, lengthy proceedings raise difficulties in sustaining such
representation, especially in cases leading to the Adjudication Stage. There are
numerous instances where professionals are initially supported by formal
representation, but that disappears later in the process. In several cases professionals
are supported by legal representation in the early phases. As the cases progress,
examples where solicitors inform the NMC that they are no longer representing the
professionals who then represent themselves or are not able to attend hearings suggest
that professionals may encounter difficulties with maintaining legal support. While this
pattern is visible across the board, it indirectly affects Black professionals, who are less
supported by formal representation to begin with.

Case illustration

Black male nurse: the professional is initially represented by a solicitor through the
referral to Investigation and during the Interim Order hearing. Subsequently, solicitors

are no longer present, and the professional represents themselves at the IO review
hearing and at the substantive hearing. The Adjudication panel assesses that while
some of the charges are proven, no misconduct took place and based on evidence of
remediation and training in new employment, it takes a no case to answer the decision.

Decisions

In summary:

There is direct evidence of bias in decisions regarding the selection of specific
Conditions of Practice. The bias affects Black and/or male professionals more
than other categories of professionals. On a different note, the duration of the
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proceedings canresultin the professionals disengaging with the FtP process. This
disengagement is further impacted by uneven approaches to the Voluntary
Removal guidance.

Decisions at all stages are considered in line with the policies, and significant effort is
made to ensure a fair balance of probability. The justification for the decisions is
transparently aligned with the policy. Adjudication panels follow a consistent approach
to assessing the burden of proof, applying suitably civil standards based on the balance
of probabilities.

At a more granular level, some decisions suggest uneven approaches that can indirectly
produce different outcomes. Some cases suggest that Interim Order Conditions of
Practice (IOCP) Orders can undermine employment and remediation. Although the main
focus of a sanction is to ensure the public is protected, Conditions of Practice orders are
sometimes applied in a way that is too broad or not tailored enough. As a result, this can
undermine efforts to help professionals strengthen their practice or participate in
meaningful remediation.

This flexibility is seen in relation to requirements from the professional to have frequent
meetings with their line manager to discuss progress with their Personal Development
Plan. In the case of Black and/or male professionals, the frequency of meetings imposed
in the IOCP is often every two weeks. By contrast, in the case of White and/or female
professionals, the frequency is setto monthly meetings without any apparent differences
in the cases. At the same time, other Conditions of Practice are identical. This variation
indirectly affects professionals’ ability to engage in meaningful practice-strengthening
and remediation activities. Very frequent meetings place a significant burden on
employers in terms of monitoring personal development progress. In some cases,
professionals are forced to leave employment because the employer cannot
accommodate the requirement of the 10, or they are prevented from securing
employment. This, in turn, renders professionals unable to evidence strengthening of
practice and remediation, which prolongs the Interim Orders and negatively affects case
outcome.
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Case illustration

Male overseas nurse: the Interim Conditions of Practice imposed biweekly
meetings with the line manager to assess personal progress. In that situation, the
professional was dismissed from the Care Home because the employer could
not accommodate the Conditions of Practice. The professional continued to
work at the same care home in a volunteering, unpaid position to acquire
evidence of strengthening practice and work towards remediation. Only in
the subsequent Interim Order hearing did the conditions vary, reducing the
frequency of meetings and the supervised personal development framework
to reflect the remedial actions taken by the professional. The case outcome was
that Case Examiners found no case to answer, and the Interim Order was lifted.
(N.B. The professional had strong formal representation at all stages).

Black male nurse: the Interim Conditions of Practice imposed a very detailed
reflective and remediation plan overseen by the line manager. The
professional found it very difficult to meet the conditions because of the need
for commitment placed on the employer. The Interim Order hearing
acknowledges the professional’s inability to secure employment as a
registered nurse due to the Interim Conditions of Practice, but the Interim
Order is maintained. The Adjudication decision is to impose Conditions of
Practice similar to those of the Interim Order for twelve months. (N.B In this case,
the professional had no formal representation throughout the process).

Female nurse: the Interim Conditions of Practice imposed monthly meetings
with the line manager to assess personal progress (in the context of a serious
case resulting in patient harm), and the Conditions of Practice are reduced at
the Interim Order review. The Investigation found no case to answer. (N.B. In
this case, the professional had union representation at the Interim Order hearing
and a strong formal submission for the Investigation).

An important aspect emerging from the research is that at the Adjudication stage,
striking-off decisions often happen in a context where professionals have completely
disengaged with the process. The length of the process may be a contributory factor to
this. In such cases, professionals tend to request Voluntary Removal (now known as
Agreed Removal) from the register and leave the profession. In reference to the length of
the FtP process, it is important to note that many cases investigated in this research
project stretch over the Covid-19 pandemic, which has understandably caused
significant delays and backlogs in the processing of cases and outcome decisions. In this
context, itis difficult to assess whether prolonged cases are the result of the pandemic
conditions or are a more endemic phenomenon. 3¢
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Case illustration

Black female midwife: following Interim Conditions of Practice for 18 months
(confirmed in subsequent hearings), a Court Extension of the Interim Order and a
further 12 months of Conditions of Practice and 12 months suspension, an Adjudication
panel reaches a striking-off decision. In the first instance, the professional engages

in further training, secures a new employment position, and starts to collect
evidence of remedial activities. Further down the line, the professional requests
Voluntary Removal via a formal representative and then stops engaging with the
FtP process, which is denied. The suspension and final striking-off order occur
without the professional’s engagement.

Other thematic findings

In the analysis process, several potentially relevant patterns unrelated to the research
question emerged, summarised for future consideration and research.

Examining bias in the referral process was not part of the scope of the research.
Nonetheless, in examining professionals’ engagement with the FtP process,
professionals made allegations that discrimination, bullying, and unfair treatment were
the drivers for the referrals and informed the evidence provided in referrals. Given that
such allegations come from Black and male professionals, in particular, this reveals
potential biases in the referral process.

In some cases examined, the professionals suggested that environmental factors
influencing performance and failings (staff shortages, busy and high-pressure
environments, lack of training availability and support) rather than individual failures are
responsible for failures in practice. Concerns about structural and environmental factors
are particularly raised in cases related to care homes and nursing homes and tend to
affect professionals employed via agencies more. These alleged biases behind referrals
and the environmental factors often have a compounded effect. This is supported by
case evidence. For example, there are instances of professionals with alleged poor
performance in one institution, which is then followed by a referral. However, when the
professional changes employment during the FtP process, they show evidence of very
high performance in the new employment setting.

Examining the Voluntary Removal from the register, research noted some variability in
decisions. Denial of Voluntary Removal from the register can happen on subjective
grounds. However, decisions around Voluntary Removal did not involve bias in respect of
protected characteristics.?®’
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Case illustration

White female nurse: following Interim Conditions of Practice, the professional (with
no formal representation) requested a Voluntary Removal from the register. The

request was denied due to an absence of ‘a genuine desire’ to leave the profession.
A Court Extension of the Interim Order is secured for 8 months, followed by an Interim
Suspension Order for 18 months and a striking-off decision.

Finally, the phase one Ambitious for Change research showed that concerns raised by
members of the public are less likely to progress through FtP stages than referrals from
professionals and employers. This review did not identify any evidence of bias in how the
FtP process engages with such referrals. The difference is largely caused by the fact that
public referrals often focus more generically on the quality of care and, therefore, are
difficult to attribute to individual practice or are less likely to reflect criteria alighed with
FtP policy and process.

Research Question 2: To what extent does the content of current
policies and guidance effectively promote equal opportunity and
eliminate discrimination?

Key findings:

e The FtP policies and guidance evaluation shows their alignment with the
NMC values of fairness, kindness, collaboration, and ambition.

e The FtP policies and guidance appear responsive to feedback and focused
on promoting equal opportunities and fairness.

e However, when the policies and guidance are applied in practice,
decisions can fall within a large margin of variation.

e The margin of variation in the decisions can directly or indirectly affect
Black and/or male professionals more than the other categories.

The FtP policies and guidance audit is focused on two distinct elements. First, it reviews
the alignment of the FtP policies and guidance with the NMC values. Second, it used the
three dimensions of procedural fairness (instrumental, dignitarian, and policy
accountability) to assess how well they are reflected when policies and guidance
documents are applied in practice.
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Policy and Guidance and the NMC values

The NMC builds its work on four key values that inform the way the organisation aims to
promote excellence in nursing and midwifery that benefits the public (Figure 2).

We’re fair

We treat everyone fairly. Fairness is at the heart of our role as a
trusted, transparent regulator and employer.

We’re kind

We act with kindness and in a way that values people, their insights,
situations and experiences.

We’re ambitious

We take pride in our work. We're open to new ways of working and
always aim to do our best for the professionals on our register, the
public we serve and each other.

We’re collaborative

We value our relationships (both within and outside of the NMC) and
recognise that we're at our best when we work well with others.

Figure 2: NMC values®®

The real-time evaluation of the FtP policies and guidance reveals its alignment to the key
NMC institutional values of fairness, kindness, ambition, and collaboration, as well as its
dynamic, evolving nature.

Fair

The NMC ensures it meets its requirements as a regulator to all concerns regarding the
fitness to practise of all registered professionals practice raised by different
stakeholders. NMC’s policies and guidance make it clear that all FtP referrals — whether
from members of the public, health care professionals, employers, or self-referrals — are
given equal weight and are thoroughly investigated. This commitment to fairness is
centralto NMC'’s role as a transparent regulator.

The process is staggered across several stages: from initial assessment through the
screening stage, to the Case Examiners’ decision following an Investigation and finally to
a final decision by anindependent panel at the Adjudication stage.

The FtP process allows for thorough consideration of evidence and for frequent
opportunities for professionals to respond to allegations, and there are clear criteria
justifying levels of escalation with public safety and trust remaining at the heart of the
policy. Evidence of insight and strengthened practice are influential in the decision-
making process. This provides a valuable balance: it ensures public safety through a
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constructive approach based on professionals’ education and remedial action to remove
public risks.

Kind

The corrective approach to professional practice reflects the overarching supportive
ethos of the policy. This is evidenced by the focus on opportunities for professionals to
reflect on incidents, demonstrate insight and remorse, learn from mistakes, and engage
in remediation and strengthening of practice. The focus on removing risk through
education and continuous professional development and improvement works at two
levels. At the individual level, rather than being punitive, guidance offers professionals
the opportunity to learn from mistakes, thus encouraging staff retention and confidence
in practice. At the organisational level, it promotes an ‘open and learning culture that’s
most likely to keep people receiving care and members of the public safe’.*°

Another important feature of the FtP policy reflecting kindness is the value placed on
professionals’ insights, situations, and experiences. The policy accounts for the fact that
context is relevant in evaluating whether risks to people in care exist. It acknowledges the
‘role of other people, the culture and environment they were working in when something
went wrong’ in the decision-making process.*°

Collaborative

The collaborative value is embedded in NMC's policies and guidance documents through
the involvement in the FtP process of all relevant stakeholders. This is visible at all levels.
The referral mechanism is open so that concerns about professional practice can be
raised by a broad range of contributors, including patients and members of the public.
The format for the referral is simple and direct. The NMC ensures that concerns are
pursued even when the person raising a complaint (this generally applies to referrals from
members of the public) does not fully conform to the referral format. This encourages
strong stakeholder engagement and ensures that meaningful improvements in practise
are prioritised over following formal processes for their own sake.

When a concern is received, the investigation process involves all relevant parties.
Evidence is thoroughly collected, documented, and evaluated. The views of the
professionals are accounted for, and their engagement with the process is encouraged.
Equally, Case Examiners and FtP committee panels gather views from employers,
colleagues, witnesses, patients, and relatives when building a case relating to concerns
over a professional’s practise. Finally, decisions are clearly communicated to all parties,
ensuring the loop is closed.

These mechanisms ensure that standards of care are met, and concerns are investigated
transparently and in the spirit of collaboration.
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Ambitious

The focus on producing the best outcomes for registered professionals, patient care and
public protection and trustin the profession reflects the NMC’s goal to be ambitious. The
FtP policy strives to ensure a fair and effective regulatory process which aims to secure
the overarching aim of ensuring public protection and safety.

Important in this respectis the NMC’s approach that considers the FtP policies as ‘living’
documents that can constantly be improved, adapting and responding directly to lessons
learnt from their application.

Recent improvements in the overall approach highlight a growing emphasis on equity,
diversity and inclusivity, a stronger push towards developing support systems for
professionals and a focus on life-long learning and strengthening of practice, as well as
launching a referral helpline for people wanting to raise concerns about practise, and
support for people involved in cases (including referrers, witnesses, and vulnerable
individuals).*' Importantly, efforts are being made to shorten the process and reduce
case backlogs (especially in the context of delays caused by the Covid-19 pandemic).
Major changes were recently made to the voluntary removal process, opening it to all
stages of the FtP process.*?

At face value, while the FtP policy appears to be effective in promoting equal opportunity
and eliminating discrimination, the examination of the cases has shown areas in which
the policy and guidance, as well as the process, can produce different outcomes for
professionals. Moreover, different outcomes appear to affect negatively (either directly
or indirectly) some groups, in particular, Black and male professionals (compared to
White and female professionals). No clear differences are visible in the case of disabled,
non-disabled, heterosexual and professionals with unknown or undeclared sexual
orientation.

These differences in outcome are primarily based on how the policies are applied in
practice. It is expected that in a situation where different case examiners and panels
evaluate evidence, decision-making is likely to fall within a margin of variation. The issue
is, however, that patterns are visible within this margin in relation to specific groups. This
suggests the potential for strengthening policies and guidance documents to reduce
such gaps.

Procedural fairness

Picking up on three dimensions of procedural fairness (instrumental, dignitarian, and
policy accountability), some policy and guidance areas are identified, which are
responsible for potential bias and indirect negative influence of decision-making.
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Emerging as a social justice concept procedural fairness has been employed in a range
of fields, including legal studies, public policy and health. In the context of health studies,
the instrumental, dignitarian and public accountability dimensions represent:

Instrumental Capacity to deliver justice

Dignitarian Value in the interests of the autonomous individual

Public Legitimacy of the decision-making process for all stakeholders
accountability

Table 2: Three dimensions of procedural fairness*?
Instrumental dimension

The instrumental dimension of the policy is concerned with ensuring a fair and
equitable FtP process that, on the one hand, removes risks and reinforces public
trust in the profession and, on the other, supports professionals in strengthening
practice and promotes staff confidence in the process through a fair and open
process.

A key issue in this context is that professionals are treated equitably.

Evidence from the cases has shown differences in how evidence is being considered,
influencing outcomes. This suggests that the policy and guidance allow such direct
biases to occur. This is visible in cases where evidence of overseas practice is not given
equal weight. Similarly, evidence of prior concerns about practice is not considered
consistently. Finally, testimonies based on hearsay or incorporating biased statements
appear to be taken at face value.

In addition to the direct factors highlighted above, indirect factors can influence
outcomes. Some aspects of the policy covering Interim Orders open the possibility for
flexible interpretation, which, in turn, leads to outcomes that prejudice specific groups
of professionals. The Interim Order Conditions of Practice Library provides a valuable
toolbox for panels setting conditions that can be imposed on professionals restricting
their practice to ensure public safety. The wide range of conditions and the vague
provisions of time frames in some cases result in panels often interpreting conditions
loosely and even deviating from provisions. This results in uneven practice across cases.
One concrete example emerging from cases is the use of Point 23 in the Conditions of
Practice Library, which states:

‘You must engage with [X] on a frequent basis to ensure that you are making progress
towards aims set in your personal development plan (PDP), which include:
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e Meeting with [X] at least every [insert timeframe] to discuss your progress
towards achieving the aims set out in your PDP’.4

The guidance accompanying this condition states: ‘Panels should set out: The minimum
frequency of meetings and the name(s) / role of the person(s) who can supervise and
support the PDP’.%° The vagueness of the provision gives significant latitude to panels. As
the case examination has shown, putting this into practice has resulted in a pattern of
tougher timeframes being imposed on Black and/or male professionals than on other
categories. The indirect consequence is that Black and/or male professionals found it
difficult to manage such conditions, preventing effective remediation actions. Areas
concerning the need for professionals to engage in personal development plans, logs,
and reflective practice (points 17 to 22 in the Conditions of Practice Library) are also
prone to too much flexibility, which can trigger inconsistent outcomes.

Another area of the Interim Order policy that opens the possibility for inconsistent
interpretation and practice concerns the frequency of Interim Order review hearings: the
policy states that ‘interim orders have to be reviewed every six months, by either the
committee that made the order, or (if the case has been referred to the Fithess to Practise
Committee) by the Fitness to Practise Committee’.#® There is no provision clarifying the
process when a review does not take place. While such a situation is very unlikely to
happen, one of the cases analysed exposed such a situation. In that instance, the panel
interpreted the policy to mean that if a review had not taken place, the conditions of the
order remained in effect. This interpretation might prove prejudicial to the professional,
as potentialremedial action and removal of risk are not taken into account.

Dignitarian dimension

The dignitarian dimension addresses the respect for the dignity of the professional
and facilitates their agency and ability to make decisions that serve their interests.

In this context, the FtP policy emphasises the importance of insight and remediation
shown by the professional in the outcome decisions. The guidance regarding insight,
reflection and remediation offered to professionals subject to an FtP process varies
significantly. The provision of supporting materials about reflection and remediation
(detailed reflection forms and illustrative fictional case studies) is shown to facilitate
better engagement with the process. However, guidance for a consistent use of such
supportive materials in the communication with professionals is absent.

Also, the communication informing professionals about FtP referrals shows variation.
Exemplary cases that display empathy for the professional’s situation are very much in
line with guidance that emphasises a supportive and respectful approach to
professionals. This can indirectly contribute to enhancing engagement and confidence
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inthe process. However, there are significant disparities in the early communication with
professionals.

The focus on insight, remorse and remediation tends to implicitly prioritise the need for
professionals to accept fault in relation to allegations. In the absence of more explicit
guidance on this issue, decision-making processes give more weight to reflective
accounts where fault is partially or totally accepted. A concrete instance of this issue
emerged from a case showing that voluntary removal from the register was conditioned
on the professional accepting fault, thus restricting the ability of professionals to exercise
agency. It is essential to note the dynamic and evolving nature of the policy, which in this
instance has rectified the problem, and voluntary removal is no longer conditioned by
acceptance of fault.

Finally, the agreed removal guidelines clarifying application conditions can affect the
dignitarian dimension of procedural fairness by effectively undermining what in the
criminal justice sphere is referred to as ‘the presumption of innocence’, which in the
context of the NMC is the presumption of fitness to practise, thus potentially resulting in
wide margins of interpretation. The guidance states that: ‘more serious concerns where
the nurse, midwife, or nursing associate’s conduct is likely to result in a striking-off order
aren’t usually suitable for agreed removal’.%’ The wording in the guidance effectively
anticipates the outcome of an FtPC, thus potentially prejudicial to a fair process.

Public accountability dimension

The public accountability dimension reflects the ability of the policy to ensure a
transparent and equitable engagement by relevant stakeholders.

This aspect is particularly relevant given the role of the NMC as a professional regulator
in protecting the public and in maintaining public confidence in the professions.

In this context, the main area of concern emerges from the duration of the FtP process,
especially in the more advanced stages. As the cases have demonstrated, this often
results in professionals’ alienation from and disengagement with the process. Equally,
lengthy proceedings also undermine the public confidence in the effectiveness of the
process and implicitly in the safety and wellbeing of the public. It is important to stress
againin relation to evidence emerging from the case analysis, that a large number of the
cases investigated stretch throughout the Covid-19 pandemic that caused
understandable delays.
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RQ3: Based on the analysis of the fithess to practise policies and
guidance and the decision-making informed by these, are there
any potential improvements that can be made to the existing
fitness to practise policies, guidance and processes to maximise
fairness and consistency?

There is evidence that the NMC’s approach tothe FtP process, in terms of both policy and
practice, is guided by an overarching concern to strike a fair balance between protecting
public safety and interest, supporting professionals and addressing concerns about
practice in a constructive and educative manner, and ensuring public accountability and
transparency. That being said, there are areas of policy that could benefit from further
clarification and strengthening to ensure consistency and fairness. In the area of
implementation of policies and guidance, more effort is required to eliminate
opportunities for bias in the decision-making process and to minimise the effect of
indirect factors that can generate differences in outcomes based on protected
characteristics.

Furtherwork should be undertaken in these areas of policy and practice both individually
and in relation to one another. More specifically, attention should be given to ensuring
that:

* Quality assurance around written communication with professionals
regarding FtP is strengthened to ensure consistent alignment with existing good
practice that balances factual information with empathy and reassurance about
the process. This will ensure the process remains rigorous while engaging with
professionals in a supportive and dignifying manner.

* Documentation sent to professionals includes exemplary cases of
reflection/remediation linked to outcomes and forms guiding the reflection
process. Given that insight, reflection, and remediation are crucial to removing
risk to practice, supporting professionals with adequate information is conducive
to more meaningful engagement with the FtP process. Thisis also likely to mitigate
differences in outcomes based on protected characteristics.

* Consistent documentation and advice on how to interpret evidence for NMC
colleagues involved in investigating FtP cases to reduce the margin of
differences in outcome. This could include guidance on considering and
assessing evidence of qualifications and proof of good practice obtained
overseas, which might address existing discrepancies, particularly in outcomes
for Black professionals. Additionally, guidance on the exclusion of hearsay and
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spurious statements (due to concerns about credibility) from the evidence would
ensure fairer outcomes.

More precise guidance in applying Interim Order Conditions of Practice. As
evidence shows a wide margin of interpretation for selecting conditions of
practice from the Conditions of Practice Library toolbox, more specific
parameters could generate consistency in approach. This could mitigate existing
differences in outcomes prejudicial to Black and male professionals.

Review of guidance to Independent Panels regarding Interim Order
Conditions of Practice. Interim Order Conditions of Practice that implicitly
prevent a professional from securing employment and taking remedial action
undermine the educational and strengthening of practice principles behind the
FTP process. While the main concern remains public safety, within the frame of
protecting the public, panels should consider making conditions of practice
feasible, so that professionals can engage in meaningful remediation action.

Review of Agreed Removal Application (voluntary removal) guidelines to clarify
conditions for rejection. Guidelines should specifically focus on the need to
protect the public while at the same time ensuring that the presumption of
innocence principle is upheld.

Review causes of disengagement with FtP at the Adjudication stage. The main
drive behind professionals being struck off the register is disengagement with the
FtP process. This suggests that evaluating causes thoroughly (e.g., the inability to
maintain formal representation, the length of the process, etc.) can enhance
confidence in the process and the profession.

Work on addressing the timely resolution of cases to avoid disengagement and
maintain public trust in the process. This is essential for both professionals
involved in the FtP process and for public confidence.

Provide policy guidelines regarding Interim Orders, addressing the implicit
pressure on professionals to acknowledge fault in the reflection process. Case
examinations reveal that even when professionals acknowledge concerning
behaviours or actions but deny involvement, they can still demonstrate thorough
insight and reflection, indicating their understanding of good practice.

Reflect on corroborative evidence from these findings and previous NMC
research that highlight discrepancies in how the FtP treats some categories of
professionals (particularly Black professionals relative to White professionals and
male professionals relative to female professionals). While findings in this report
do not identify systematic and deep-seated discrepancies (mainly due to the
qualitative nature of the investigation), further probing into the treatment of these
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categories and actions to reduce inconsistencies are advised. More in-depth
research on these categories could uncover further areas in the FtP process that

explain outcome differences.
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VI. Conclusions

This report aimed to provide an analysis of the NMC FtP framework through a qualitative
examination of cases and a brief audit of FtP policy and guidance. The study fits within a
broad initiative by the NMC to probe its practices to ensure that they adhere to the
organisational goal to promote fairness, diversity, and inclusion across all areas of
activity. The programme entitled ‘Ambitious for Change’ was launched in 2019. The first
phase investigated regulatory practices and found differences in outcomes based on the
group characteristics.

This reportis part of the second phase of the research programme. Its aim was to examine
how different groups fare regarding the FtP process and outcomes. The research adopted
a qualitative thematic analysis approach to investigating FtP cases for four pairs of
professional groups: Black and White professionals, male and female professionals,
disabled and non-disabled professionals, and professionals with unknown or
undeclared sexual orientation and heterosexual professionals. Additionally, the report
considered different dimensions of procedural fairness in assessing FtP policy and
guidance.

The analysis was guided by three research questions. The first one looked at whether bias
and discrimination explain differences in how different groups progress through the FtP
stages and the outcome they receive. The second research question looked at whether
current FtP policies and guidelines promote equal opportunities and eliminate
discrimination. The final question tried to identify potential improvements in the FtP
policies, guidelines, and process.

The research examined more than 250 cases, selected through a disproportionate
stratified sampling method, covering the most common allegations at all stages in the
FtP process (screening, investigation, adjudication where professionals are found to be
fit to practise and adjudication where professionals are found unfit to practise).

The research found that there is direct evidence of bias, as well as indirect consequences
of uneven practices that explain differences in outcomes between Black professionals
and White professionals and between male professionals and female professionals. No
similar patterns of difference were identified in the case of disabled and non-disabled
professionals and in the case of professionals with unknown or withheld information on
sexual orientation and heterosexual professionals.

The differences identified are visible across five themes: communication with
professionals, the examination of data and evidence, the professionals’ response (in
terms of engagement with insight, reflection, and remediation), availability of formal
representation, and the basis for the decision (see Table 3).
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Direct factors affecting

outcome

Indirect factors affecting
outcome

Communication

e Lack of supporting
information and case
study examples in NMC
communication.

e Lack of empathy in NMC
written communication
with professionals.

Data and evidence

e Bias in how evidence is
considered

Response

e Lack of engagement with
reflection and
remediation (affected by
the lack of supporting
information and formal
representation)

Formal representation

e Lack of formal
representation (affects
lack of engagement with
reflection and
remediation)

Decision

Bias in the use of
Conditions of Practice and
variation in how Voluntary
Removal decisions are

approved.

Table 3. Summary of direct and indirect factors affecting outcomes.

The policies and guidance review found that while they are broadly aligned with the

organisational values and demonstrate procedural fairness, there are areas in the policy

and guidance that contribute to the differentiated treatment of some groups.

Finally, the report contributes to the efforts by the NMC to ensure fair, transparent, and

inclusive treatment to all registered professionals by recommending improvements to

policy and practice, especially concerning empathetic and supportive communication,

fair treatment of evidence, and clarity in guidance.
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