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Nhat cases examiners need to consider
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dnce our investigations team has completed their investigation into the concerns about a nurse, midwife or nursing
iIssociate, our case examiners decide whether or not a nurse, midwife or nursing associate has a case to answer. They
iIso decide what happens to the case. For example, if they decide the nurse, midwife or nursing associate has no case
0 answer, case examiners can still issue a warning, or give advice.

"hey can recommend that we need to do further investigation before they can decide whether or not there is a case to
inswer. Our guidance on our culture of curiosity may assist in deciding if this is necessary, appropriate and
yroportionate.

1 deciding whether there’s a case to answer or not, case examiners need to consider whether there’s a realistic
)ossibility that the Fitness to Practise Committee would decide, using the evidence we’ve gathered so far, that:

e the incidents in the case did happen, or that the issues (such as a health condition) are still present
¢ the nurse, midwife or nursing associate's fitness to practise is currently impaired.

Jase examiners do not decide whether the case against the nurse, midwife or nursing associate is proved, whether or
10t the incidents in the case happened, or whether or not the nurse, midwife or nursing associate is fit to practise.
"hese decisions should only be taken by the Fitness to Practise Committee.

Jonsidering if facts are capable of being proved
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Jase examiners have to decide if there’s enough evidence to make it a realistic possibility that the Fitness to Practise
Jommittee would decide that the incidents or issues in the case did happen.

Vhen making their decision, case examiners will carefully look at all of the relevant information and evidence collected
io far, along with anything the nurse, midwife or nursing associate has told us about the facts of what happened, and
iny evidence they’'ve given us.

\t this stage, we’ll usually have shared the nurse, midwife or nursing associate's comments about the issues with the
)eople involved, and given them a chance to respond, so they'll also look at any comments from people receiving care,
amilies or loved ones, or members of the public involved in the case.

f our concerns about a nurse, midwife or nursing associate’s fithess to practise are about more than one area of
ractice, or more than one incident or issue, case examiners will consider the information and evidence about each
acident or issue separately.

{owever, they won't always need to comment on each individual piece of evidence about each separate issue in their
lecision, because the case to answer decision is about our concerns about the nurse, midwife and nursing associate’s
itness to practise as a whole, rather than individual factual scenarios.

Lisn’t the case examiners’ role to make final decisions about whether the incidents or issues in the case did or didn’t
1appen. They can't test the evidence and they don’t decide whose evidence they would choose if there is a
lisagreement between two witnesses. However, they look carefully at the overall weight, or impression, of the evidence


https://www.nmc.org.uk/ftp-library/understanding-fitness-to-practise/our-culture-of-curiosity/
https://www.nmc.org.uk/ftp-library/ftpc-decision-making/impairment/

is a whole.

Vhere a witness, who can provide relevant evidence, is reluctant to engage, case examiners should be slow to
liscount this evidence unless they’re satisfied that there are no further reasonable steps we could take which might
incourage the witness to engage.

"here are a variety of reasons why a potential witness may be reluctant to engage, such as:

e concerns over being able to manage their personal responsibilities if required to attend a hearing
e concerns about the cost of attending a hearing, or
e concerns over their memory of the precise details of the incident.

Ve can support witnesses in a number of ways. We'll always seek to discuss any concerns the witness may have
ibout engaging or attending a hearing and will explain our hearings process.

Ve'll also consider if there are any measures or adjustments we can offer which might support the witness in feeling
ible to participate. Our website has further information for witnesses and the support we can offer. There is also further

letail on how we support withesses to give evidence in a hearing.

>ase examiners shouldn’t find a case to answer based on a witness’ evidence where the prospect of that witness
ingaging might be remote or fanciful. Case examiners must be satisfied that there have been reasonable proactive
iteps taken to encourage and support the witness to attend before concluding there is little prospect of a witness
ingaging. What is reasonable will vary according to the circumstances.

fthey decide that there isn’t enough evidence to make it a realistic possibility that the Fitness to Practise Committee
vould decide that the incidents or issues did happen, they won't find a case to answer.

1 some cases, the nurse, midwife or nursing associate may not have seen the full bundle of evidence considered by
he case examiners and had a final opportunity to respond before the case examiners made their decision that there
vas no case to answer and no warning or advice was needed.! The case examiners should always make this clear in
heir decision. One of the reasons why this is important is because there may be further concerns about the
rofessional in the future and this will provide useful context when considering the case examiners’ decision and
vhether this needs to be reconsidered in light of the new referral.

Jases involving sexual misconduct

Vhen considering cases about sexual misconduct, case examiners should be mindful of the common myths and
itereotypes surrounding rape and other forms of sexual misconduct. Case examiners should take account of the CPS
juidance in this area and should ensure that their reasoning is not influenced by these common myths and stereotypes.

Jonsidering whether the nurse, midwife or nursing associate’s fitness to practise may be
surrently impaired
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Jase examiners have to consider whether there’s a realistic possibility that the Fitness to Practise Committee would
lecide that the nurse, midwife or nursing associate’s fithess to practise is currently impaired.

"his will include considering any relevant contextual factors. The circumstances that an incident(s) happened in may be
elevant to the assessment of risk and whether there’s a realistic possibility that the Fitness to Practise Committee may
ind the nurse, midwife or nursing associate currently impaired.

Vhen making their decision, case examiners ask themselves two questions.

¢ s the nurse, midwife or nursing associate currently a risk to the health, safety or wellbeing of the public, meaning their practice needs
to be restricted in some way?

e Ifnot, is it a realistic possibility that the Fitness to Practise Committee would need to take restrictive action to promote public
confidence or professional standards for nurses, midwives and nursing associates?

dow case examiners assess risk to patients or members of the public

Jase examiners will look at how much risk of harm to patients was caused by the nurse, midwife or nursing associate in
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he past. They'll also ask how serious the possible harm was, and whether there would be similar risks if the incidents
)r issues happened again.

Jase examiners will consider our guidance on insight and strengthened practice when deciding whether there’s a
ealistic possibility of the issues or incidents happening again. Important questions to ask in this case include:

¢ will it be easy for the nurse, midwife or nursing associate to address the concerns that led to their fitness to practise concerns?

e how much insight have they shown?

e what steps have they taken to address the failings?

e whatis the risk of the failings happening again?

Ve should try to avoid sending cases to the Fitness to Practise Committee if the nurse, midwife or nursing associate
iccepts our concerns, and they can be addressed.

Vhere there’s no dispute about the facts, we think the best way of dealing with cases about clinical incidents, or areas
f practice that cause risk, is usually for the nurse, midwife or nursing associate to accept the concerns in the case and
ook at how this can be addressed.

>ase examiners can recommend undertakings for us to agree with the nurse, midwife or nursing associate which
ihould address the problems raised in their practice.

dow case examiners approach public confidence and professional standards
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Ve need to make sure that only the most serious cases where the concerns haven’t been addressed go through to the
‘itness to Practise Committee at the end of an investigation. If a nurse, midwife or nursing associate poses no risk to
he safe care of people, they will only have a case to answer if there may be a need for the Commiittee to take
estrictive regulatory action to promote and maintain professional standards, or public confidence in nurses, midwives
ind nursing associates.

"his means case examiners won’t send cases where there’s no risk to people receiving care to the Committee unless
he nurse, midwife or nursing associate’s right to practise may need to be restricted (including temporary or permanent
emoval from the register) because their past conduct raises fundamental concerns about their ability to uphold the
itandards and values set out in the Code.

Nhat do cases that may need restrictive action look like?

L will be more difficult to address concerns about past clinical incidents and there may be a need for restrictive action, if
he evidence about the incident shows there’s an underlying concern about the nurse, midwife or nursing associate’s
ittitude towards people in their care. We explain more about what this might look like in our screening, impairment and
ianctions guidance.

Vhether the concern relates to behaviour inside or outside professional practice, restrictive action may also be needed
vhere concerns raise fundamental questions about the ability of a nurse, midwife or nursing associate to uphold the
itandards and values set out in the Code. This could include, among other things, concerns about dishonesty, bullying
)r harassment, sexual misconduct, violent behaviour (including within a domestic setting), abuse of children or
ulnerable adults or conviction for a serious criminal offence.

I's important to remember that although the way a professional conducts themselves may suggest that they have a
leep-seated attitudinal problem that could mean they pose a risk of harm to the public or to confidence in the
rofession, this isn’t the only reason why we may need to take action. Sometimes what the professional did or said may
10t indicate a deep-seated attitudinal problem but could still be so serious that a finding of impairment may be
lecessary to protect the public and/or maintain the public’s confidence and trust in the professions and to uphold
yrofessional standards.

[he value of reflection and insight

Vhen making decisions about whether there is a case to answer where the concerns may be difficult to address, case
ixaminers pay close attention to our guidance on insight and strengthened practice.
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"hey take into account the quality of the nurse, midwife or nursing associate’s reflection, the steps they have taken to
ry and address the concerns, and what the evidence tells them about how likely they would be to repeat the conduct.

\o case to answer and warnings

Jase examiners may decide that the nurse, midwife or nursing associate does not have a case to answer where there
5 a serious concern that has the potential to impair their fitness to practise but there is no realistic prospect of such a
inding because of the quality of their reflection and insight.

Ve explain when case examiners may issue a warning to the nurse, midwife or nursing associate after they’ve decided
here’s no case to answer in our guidance on warnings.

. Rule 6C(1A) of the FtP Rules only requires that the evidence be served on the professional and a 28 day period for
esponse if the case examiners give a warning or advice, or they decide that there is a case to answer.



https://www.nmc.org.uk/ftp-library/case-examiners/available-outcomes/warnings/
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